| High Court of Chancery, 


* 


| Publiſhed with n and 6 and Two TABLES 


| Printed by E. and R. Nurr, and R. GosL1NG, (Aﬀigns 


ARGUED and DETERMINED 
IN T H E 


AND 


Of ſome ſpecial C ASE S 


Collected by 


Villiam Peere Williams, 
Late of Grays Inn, Eſq; 


ꝗ—— 


99 


VOL II. 


to each VOLUME; one of the Names of the CasEs, 
the other of the Paine MATTERS: 


By his Son William Peere Williams, of the Inner Temple, El 


_ 
—— & * — [1 n — 


* 


2 


In the SAVOY: 


of Edw. Sayer, Eſq;) for C. Dsbozne in Gray's Inn. 
MDCC XL. 


| 3 | 


| | Adjudged in che Courr of KING's BENCH:\ 


. 


| 
| 


i 


| 
Jy 
| 
2 
| 
| 
| 
| 
| 


| 


— 


m)BN— —— . — 


þ 
| 


-——- 


— 
, 9 *-- 
. . of -- 
/ - # : 
: . 5 a 
0 : \ 
9 * 
©. . LN * * 4 
o 1 £ 
3 ＋ 2 
5 * 
| 8; a — 
« © 2 5 * ls =, 90 
* * 


* ” L 
o wo 
— by 0 * 
* 
% 
y 
* 0 - 
«CO w.4 9 _ 7 
* / a 4A - 
* 1 
. 4 =-"% 
* 1 p 
S * = 0 
* * . 
a 86. I 5 Wu 
F * 8 + * by 
. 
/ 
* 
* 2 EY 4 
* U 2 
— x" = . 
0 F * 2 * — 
* 4 = . * * 4 - * * *. . - — — 
. 
. 
* 
„ 
8 * 
* 
* 1 
- 
-- . = * 
# * 10 * * 
i # ® * ” * 
— 1 , 
4 * 
4s ; % . 
, 6 = a 
4 = * — * * 4s 
* * N % 0 * 1 . „ . 0 1 
* 21 9 — mY a * E *# 
LY 
„ 
7 , 
£ a _ « 
7 . 
* L 4 
* Y? * * v : y ke Y 
- 
* * ” _ 1 hi 
. . * p * | 
. ” 8 . n pr : 
o _ E z os * . . 
5 % * — ES... in. *- 6 . — w 0 - —— Su — 
* - 
A 
i 
« 
CE 
. 
* * 99 * 
* - — id - K 24 
- * % * o * 
* " . . 
* * . * * . 0 * 
: o % 0 
- * * 
FE — 4 # 5 0 , » ? 
[ ; 
* 
*p * * * 
* — £ * 
0 . * * Ce 
* 
- * „ 99 „ . 
.* 
* 
- 
» 
0-8. * 
5 2 0 . . - „ „ 
ws . + ** 
- 
* 4 . . a 
; % . * . . * 
» 
- 
* 
* 
% 
* « 4 
9 - 
* 
=” 
- — 
- * au — 
5 $ 5 
* A = 2 
. = 1 
[ 
o * ” 
* 
- * = N ms * 
*. - 
* 
* 
. * 
* 
* 
3 — 
— * 
- * 
* 1 6 7 
. 
- ” » 8 
1 » . .* + 
» 4. 
Lo 
. « * Cr 9 * % * . 4 . . ** - * 
. 
. LY . * 
— Y * y - 
8 2 
* * ; 
7 — 2. 4 a . 2 * * * " .. *. „ 23 
” 4 * 
- 
— - — ® 5 , — 


* 


i a 


* .o 


— * w 


S* @ 


Find 


NAMEs of che C ASES 


Second VOLUME, 
Alphabetically diſpoſed, in ſuch a double Order, as that 


the CasEs may be found by the Names either of 
che Plaintiffs or Defendants. 


N. B. Where verſus follows the Firſt Name, it is that of the Plain- 
tif; where and, it is the Name of the Defendant. 


A. | Anonymous. Page 68 


Ditto. 87, 301, 283, 387, 394, 
deny (Lady Nn 406 464, 75 

Junior ©. Lady Dowager | Anſell au North. (618) 
Abergavenny, Senior. Page | Archer-and Goodwin. 45 
311 | Atkins and Duke of Devon. 381 
Abbot and Hobart. (643 ) Wy General v. Robins. 23 
Addis v. Clement. - 456 . Hooker & Somner. 338 
Aiſcough Ex parte. (591) . 4 _ 6 
Annandale (Marchioneſs * ©, Har- | - ©. Gill. 369 
ris. , 432 Atwood u,, Taylor, (643) 


" Ayde 


—— —————————— 


nF ˙ :mq A gr xr, 


A Table of the Names of the CasEs. 


Ayde and Fox. 
Ayliffe ©. Mr. Juſtice Tracey. 


B. 


Bailis and Stent. 
Balch v. Hyham. 
Banks v. Sutton. 
Bargeman and Scott. 
Barker ©. Gyles. 


Bartholomew and Drybutter.. 


Barry v. Edgworth. 
Batten v. Earnley. 
Bateman Ex parte. 
Bays o. Bird. 
Beaumont ©, Fell. 
Beckwith ard Medcalf. 
Beckley g. Newland. 


' Beecher nd Shepherd. 


Belitha and 2 

Bennet ©. Davis. 

Bennet and Thomas. 
Bennet ©. Whitehead. 
Berkley and Brome. 
Bernadiſton aud Watkinſon. 
Bernard and Sir 
Pewit and Whitfeild. 
Bidulph ©. Bidulph. 
Bird and Bays. 


Blackbourn . Webſler & al. (632 
20 
3 83 


Blackhall . Combs. 
Blackler . Webb. 
Black and Cockroft. 


Page 5 20 
65 


4 


367 


John Fryer. 261 
240 


* 


298 


Blakeway ©. Earl of Strafford. 373 


Bligh & al < 
Boyville and Desbody. 


Brewer aud Rakeſtraw. 
Brightwell aud Wallis. 
Brightwell and Carlton. 
Bromley and 
Brome g. Berkley. 


— 


1 


. Earl of Darnley. 


(6 19) 
347 
Brace g. Ducheſs of Marlborough. 


491 


511 
88 

462 

269 
484 


m—_— 


Brook (Lord) c. Lord and Tu | 


Hertford. Page 518 

| Buckle and Cannel. — 3 
Bull and Doughty. 28 
Burting v. Stonard. 150 
Burton 78 


Bury and _ 


C. 
| Cannel g. Buckle. 243 

Careleſs and Rachfeild. 158 
Carrick ©. Errington. 361 
Carleton v. Brightwell. 462 
Carpenter and Sorrel. 9 
Carteret g. Carteret. 132 
Caſwell Ex parte. 497 
Cazalet Ex parte. 497 
Chandos (Duke of) v. Talbot. 371 
(601) 

Chapman o. Monſon. 565 
Cheſter v. Painter. 335 
Child . Hudſon's Bay Company. 

20 

Clavering ©. Clavering. 380 
Clavering's Caſe, 202 
| Clarkſon . Hanway. 203 
Cleaver 9. Spurling. 526 
| Clement and Addis. 456 
Clifford (Lord's) Caſe. _ 385 
Cockroft v. Black. 298 
Cogan and Evans. 450 
Coker v. Farewell. 563 
Coker and Farewell. 460 
Colmer and Milner. E_ 


Colt 2. Netterville. 


Colt & al' v. Wollaſton & — 
nold. 


; I 
Collins 2. Griffith. 1 5 
Combs and Blackhall. 70 
Compton and Yates. 308 
Coningsby (Lord) e Sir Joleph 

Jekyll. 309 
Cook Ex parte. 500 
| Coppin ©, Coppin, 291 


Coppin 


A Table of the Names of the CasEs. 


Coppin . — Page 496 
Corbet aud Ewer. 148 
Cotter 2. Layer. (623) 
Cotton v. King. | 358 
Cotton aud King. 606 
Coventry *. ary Dowager of) 
D. Earl of Coventry. 222 
Cowper v. Lord Cowper. 652 
Cox ©. Belitha. 272 
Craven ©. Wright. 181 

Cray v. Willis. Et: 
Crockat v. Crockat. 164 
Crompton g. Sale. 553 

Crook and Hawkins. 556 

e D. 
Danſey and Ravenhil. 179 


Darnley (Earl of) and Bligh. (619) 
Davers (Sir Robert) v. Davers. 416 


Davis v. Gardiner. 187 
Davis and Bennet. \ 316 
Davis v. Norton. 390 
Dawes g. Ferrers. 1 
De Coſta v. Scandret. 170 
Deg v. Deg. 412 
Desbody 7. Boy ville. 547 
Devon (Duke of) c. Atkins. 381 
Dormer v. Thurland. 506 
Dormer's (Mr. Juſtice) Caſe. 262 
Doughty ©. Bull. 320 
Dowding and Moorecroft. 314 


Drybutter ©. Bartholomew, - 127 


E. 
Earnley and Batten. 163 
Eaſt India Company Ex parte. 396 
Eaſt Y. Ryal. 284 
Eaſtwood . Vinke, or Eaſtwood 
v. Styles. (613) 
Eden ©. Foſter. 1 
Edgeworth and Barry, 523 


Edwards c. Counteſs of Warwick. 


*» 


Page 171 
Edwards v. Freeman. "2885 
Effingham (Lady) and Sir John 
Napier. 401 
Errington aud Carrick. 361 
Erriſſey and Weſt. 349 
Evans g. Cogan. 450 
Evelyn ©. Evelyn. 591 
Ewer v. Corbet. 148 


Eyles (Sir John) e. Ward. 517 
Eyre (Mr. Juſtice) v. Counteſs of 


+ aaa 5% hs 
F. 

Farewel . Coker. 460 
Farewel and Coker. 563 
Feltham . Feltham. — 71 
Fell and Beaumont. 141 
Ferrers and Dawes. 1 
Filkin and Hill. 6 
Ford v. Flemming. 469 
Fox c. Ayde. | ISIS - 
Foſter and Eden. 325 
Franklin's Caſe. © 299 
Freeman and Edwards. 435 
Frederick and Holt. 356 


Fryer (Sir Jolin) c. Bernard. 261 


G. 


Gainsborough (Counteſs of) 9. * 
ford. 


Ganſell and Griells. (646) 
Gardiner o. Griffith. 404 
Gardiner and Davis. 187 
Gardiner and Stephenton. 286 
Gifford aud Counteſs of Gainſ- 

borough. 424 
Gill and Attorney General. 369 
Gilbert and Ivy. 13 
Golding and Whitchurch. 541 
Goodall v. Harris. 561 
Goodwin ©, Archer. 452 


Gore 


_ 4 Table of the Names of the C ASES. 


Gore v. Gore. Page 28 
Greaves and James. 5 290 
Griells v. Ganſell. (646) 
Griffith and Collins. 213 
Griffith and Gardiner. 404 
Gyles v. Hall. 378 
Gyles and Barker. 280 
H. 
Half 3 and Uvedale. 151 
Halſey and Peck. 1 3.68 
Hall 4 Gyles. 378 
Hall ©, Hoddefon. | 162 
Hankey, Cox and Powell. 82 
Hanway and Clarkſon. 203 
Harris 1 Marchioneſs of Annan- 
dale. 432 
Harris and Goodall. | 561 
Harris v. Biſhop of Lincoln. 135 
Harvey ©. Harvey. 21 
Hawkins ©. Crook. 556 
Hay g. Palmer. 501 
Heath v. Heath. 366 
Hertford (Lord & Lady) and 
Lord Brook. 518 
Hill v. Filkin. 6 
Hildyard ©. South Sea Company 
& Keate. 76 
Hobart . Abbot. (643) 
Hobſon o. Trevor. 191 
Hoddeſdon and Hall. 162 
Hooker & Sommer and Attorney 
General. 338 
Holt v. Frederick. | 356 
Holt o. Holt. 640 
Howard and Earl of Suffolk. 17 
| Hudſon's Bay Company and Child. 
207 
Hyde o. Skinner. 196 
Hyham aud Balſh. 453 
L 
ſackſon and Pratt. 302 
Frans ©. Philips. (657) 


2 


= oF 
* 


15 — 


ames . Greaves. Page 270 
Jekyll (Sir Joſeph) and Lord Co- 
ningsby. 300 
Jeffs . Wood & al. 128 
ennings v. Lookes. 276 
ervoiſe v. O Carrol. 368 
fs and Taylor. 504 
Ivy . Gilbert. Wo 
X. 
Keate & South Sea Company and 
Hildyard. | 76 
Keylway . Keylway. 344 
| King 9. Cotton. 606 
King and Cotton. 358 
L. 
Langford g. Pitt. (629) 
Laundy v. Williams. 478 
Lawton and Townſend. 379 
Layer and Cotter. (623) 
Lefebvre Ex parte. 407 
Leg v. Turnbul. 409 
Leigh and Stanley. 618 
Lincoln (Biſhop of) and Harris. 
135 
Lookes and Jennings. 25 
Loyd g. Manſel. 73 
Ludlow Ex parte. (635) 
M. 
Maddox ©. Staines. 421 
Manaton ©. Manaton. 234 
Manning Ex parte. — FS 
Manſel and Loyd. 73 
| Manſel ©. Manſcl, | 610 
Markland Ex parte. 546 
Marlborough (Ducheſs of) and 
Brace. | * 1 
Marlow g. Smith. 198 


En 


4 Table of the Names of the CA 8. 


Martin (Dr.) & E Arabella Howard | Philips and James. Page 657 
7. Nutkin & al. Page 266 | Pitfelld's Caſe. 513 
Maxwell g. Wettinghall. 26 | Pitt and Langford. (629) 
Meager and Walker. 550 | Poulſon v. Wellington. * 533 
Metcalfe v. Beckwith, 376 | Powell o. Price & e contra. 535 
Milner v. Colmer, (639) Powell o. Hankey & Cox. 
Monſon and Chapman. 565 | Prat p. Jackſon. 302 
Moorecroft v. Dowding; 314 | Price and Powell. 535 
Proud v. Turner. 560 
Puleſton Ex parte. 545 
N. | 
R. 
Napier ©, Lady Effingham; 401 K 
Neal's Caſe. 544 Rachfield v. Careleſs: 158 
Netterville aud Colt. 304 | Rakeſtraw o. Brewer. ale 
Newland and Reresby. 93 | Randall o. Randall. 4864 
Newland c, Shepherd. 194 Ravenhil v. Danſey. 179 
Newland and Beckley. 182 Reresby o. Newland. 93 
Nicholls ©. Osborn. 419 | Riſwick Ex parte. 89 
North . Anſell. (618) | Robins. and The Attorney General. 
Norton 9. Turville. 144 23 
Norton and Davis. 390 | Robinſon and Oats. 91 
Nutkin & al and Dr. Martin & ux. Roe and Steward. 435 
266 | Ruper and The Attorney General. 
125 
O. Rutland (Duke of) v. Ducheſs of 
Rutland. 210 
Oats (Leſſee of Sir William folliffe) Ryal and Eaſt: 284 
©. Robinſon. 91 \ Ryder (Sir Barnham) 9. Sir Charles 
O Carrol and Jervois. 368 | Wager. 328 
Osborn and Nicholls. 419 
Oſgood v. Strode. 245 8. 
Oudley and Small. 427 
| | Sale and Crompton. 553 
. Scandret and De Coſta. 170 
— . Scott v. Bargeman. 69 
Serle v. St. Eloy. 386 
Page v. Page. 489 | Shaftsbury (Counteſs of) and Mr. J. 
Painter and Cheſter: 335 ſtice Eyre. 102 
Palmer and Hay. | 501 | Shepherd ©. Beecher. * 08 
Papillon v. Voice. 471 Shepherd and Newland. 194 
Papiſts, Reſolutions touching them, | Skinner and Hyde. 8 
3 | Small ©. Oudley. | 427 
Peck v. Halſey. 387 | Smith and Marlow. 198 
Peirpoint and Burton. 78 | Sommer . Hooker. 338 
r v. Bury. (626) | Sorrel &. Carpenter. 432 
Vol. II. | 


2 


b South- 


A Table of the Names of the CASES. 


South-Sea Compan y & Keate and 


 Hildyard. Page 76 
Spurling and Cleaver. 526 
Stains* aud Maddox. 421 
Stanley v. Leigh. 618 
Stent o. Bailis. 3217 
Stephenton v. Gardiner, 286 
Stephens and Vernon. 66 
Stephens v. Stephens. 323 
St. Eloy and Serle. 386 
Sts. Bury and Lady Whetſtone. 

146 
Steward v. Roe. 435 
Stonard and Burting. 150 
Strafford (Earl of) and Blake way. 

373 


Strode and Oſgood, 245 
Suffolk (Earl of) S. Howard. 177 


Sutton aud Banks. e 
f df 
Talbot aud Duke of Chandos. 371 
6 (601) 
Taylor g. Johnſon. 50 
Taylor v. Atwood. (643 
Thomas and Watts. 364 
Thomas g. Bennet. 341 
Thurland aud Dormer. 506 
Tollet 2. Tollet. 489 


Townſend v. Lawton & al'. 379 
Tracey (Mr. Juſtice and Ayliffe. 65 
Trenchard & Ippſley v. Wanley. 


* — 


Vernon Ex parte. Page 549 
Vinke and Eaſtwood. (613) 
Voice and Papillon. 471 
Uvedale g. Halfpenny. 151 
W. | 

Wager (Sir Charles) and Sir Barn- 
ham Ryder. 328 
Wagſtaff o. Wagſtaff. N 
Walker . Woolaſton. 576 
Walker o. Meager. 550 
Wallis v. Brightwell. 88 
Wanley and Trenchard & Ippſley. 
| 166 


Ward and Sir John Evics.. $39 - 
Warwick (Counteſs of) and Ed- 


wards. 14 
Watkinſon v. Bernadiſton. 367 
Watts o. Thomas. 364 

Webb and Blacker. 383 
| Webſter . Webſter, 347 
| Webſter & al' and Blackbourn. 

Lk (632) 

Wellington and Poulſon. 533 

Weſt v. Erriſſey. 349 

Wettenhall and Maxwell. 26 

Whetſtone (Lady) 2. Sts. Bury. 146 

Whitchurch v. Golding. 541 

Whitchurch . Whitchurch, 236 

Whitehead and Bennet. (644) 

Whitfield 2. Bewit. 240 

Willis and Cray. 529 

Williams and Laundy. 478 

Wood & al' and ſeffs. 128 


Wollaſton & Arnold and Colt. 154 
Woollaſton and Walker. 576 


| 166 

Trevor and Hobſon. 191 
Turabull and Legg. — 
Turner v. Turner. 297 
Turner and Proud. 560 

'Turville and Norton. 144 
Tynt . Tynt. 542 

V. 

Vernon ©. Vernon. (594) 

Vernon ⁊. Stephens. 66 


I 


Wright and Craven. 181 
V. 
Yates v. Compton. 308 


DE 


D E 


Term. Paſchæ, 


* 


11. 


Dawes verſus Ferrer,. due. 
| Lord Chen: 
cellor Mac- 


N E ſeiſed in Fee deviſes his Lands to his <field. 


Grandaughter (being his Heir at Law) for 3 


her Life, Remainder to his own right Heirs One feiſed 


Male for ever, and dies leaving his Gran- in Fee * 
daughter his Heir at Law, and alſo leaving a deceaſed to his Gran- 


Brother's Son, being the next in the Male Line; which fa R. 
| 38 | . k a ife, Re- 
Nephew brought this Bill againſt the Grandaughter, mainder to 


to perpetuate the Teſtimony of the Will, and for the 3 


Wr Itings, and ro ſtay Waſte. | | for ever, and 
| | | dies leaving 

his Grandaughter his Heir at Law, and his deceaſed Brother's Son his next Heir Male ; the 

Deviſe of the Remainder is void, | 


The Defendant demurred, for that by the Plaintiff's 


own ſhewing, he had no Title to the Reverſion or 
Inheritance of the Premiſſes. 


Againſt the Demurrer it was objected, that it be- 
ing the declared Intention of the Teſtator, that his 
Grandaughter his Heir ſhould have an Eſtate for Life, 
it was the ſame, as if it had been ſaid by the Will, 
"Jak. 1h | B v# that 


2 


De 7 erm. n. Paſche, 1722. 


—_— 


(a) 2 Vern. 


hit the ſaid Heir at Law ſhould have but an Eſtate 
for Life; and the Remainder being limited to the 
right Heirs Male of the Teſtator, this was a Deſcrip- 
tion of the next Heir Male, or of {uch Perſon, as 1 
the Teſtator's Death, ſhould be next Heir Male of his 
Name ; that agreeable thereto, the Caſe of Brown and 
Barkbam (a) had been determined by Lord Comper*, 
where the Notion of Lord (h) Coke, © That he, who 


A takes as Heir Male by Purchaſe, muſt be compleatly 


„“ Heir, as well as Heir Male“, was denied; and the Cale 
in 1 Vent. 37 2. of Pybus and Mitford was cited, as alſo 


the Caſe there cited by Lord Hale; where a Man ha- 


ving three Daughters, and a deceaſed Brother's Son, 
by his Will gave 2000 |. to his Daughters, and de- 
viſed his Land to his Heir Male, with a Condition, 
that the Daughters, who were his immediate Heirs, 
ſhould forfeit their Legacies, in caſe they ſhould give 
the Heir Male any Difturbance as to the Land; ; upon 
which it was reſolved, that the Deviſor taking Notice 


that the others were his Heirs, the Limitation to his 


Brother's Son, by the Name of Heir Male, was a ou 


Name of Purchale. 


(e) See Vol. I. 


Goodright 
verſus 
Wright ; & 
poſt Mag- 


ſtaff verſus 


Wagſtaff. 


But Lord N interrupted the Plaintiff's 
Counſel, taying, that he would not ſuffer the Bar to 


diſpute what was the Foundation and Land-mark of 


the Law ; and tho' what was contended for, might be 
reaſonable, if it were to be then firſt adjudged, yet, 
whatever the Law was, provided it were (c) certain 
and known, it would be well for the Subject, tho 

ſome particular Inſtances it might ſeem N 
that in the Caſe of Ford and Lord Ofſulſton, the Re- 
mainder was limited by the Will to the Heirs Male 
of Sir Edward Ford, and this was determined to be 
void, at Trials at Bar, in every Court in Weſtminſter- 


2 | Hall, 


Note; There is now (Mich. 1739.) a Bill of Review pending to 
reverſe that Decrce, 
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| De Term. Paſchæ, 1722. 


Hall, _ appeared to be fo very plain a Caſe, that in 
the King's Bench, the Plaintiffs own Counſel Foul 
not ask a ſpecial Verdict. 


That the Words | Heirs Mt} muſt be -intended 
Heirs Male of the Body, and would never extend to 
an Heir Male of any collateral Line; and it not be- 
ing {aid in the Will, Heir Male of his Body, or of his 
Name, the Grandaughter, who was his Heir at Law; 
might have an Heir Male, tho' not of his Name. 


As to the Caſe of Brown and Barkham, that was 
merely of a Truſt ; but the principal Caſe is that of 
a legal Eſtate, when the Rule of Law, that has fo 
long prevailed, and been taken for granted, muſt be 
obſerved, (viz.) that he, who claims as Heir Male by 
8 muſt be Heir, as well as Heir Male. 


Beſides, this differed | ape Caſe of Brown and 
Barkham, the Remainder being there limited to the 
Heirs Male of the Body of Sir Robert Barkham the 
Grandfather ; whereas here the Deviſe was to the Heirs 


Male, without ſaying, of any Body; wherefore allow 
the Demurrer, 


Conſtruftions and Reſolutions relating 
to Papiſts. 


Y the Statute = the 11 @ 12 V. 3. _ 4. ſett. 4 
,— for preventing the Growth of Popery, it is ns 


Caſe 2 


By Stat. 11 
812 V. 3. 
A Papiſt is 


ed, That after the 29th of September 1700. every vot only diſ- 


abled from 


« Perſon educated in or profeſſing the Popiſh'Religion, purchaſing 


c who ſhall not, within fix Months after their attain- 
CC 


Lands him- 


ſelf, but 
ing their Age of eighteen Years, conform, as therein alſo from 


is mentioned, ſhall, in reſp ect of himſelf and her- ag rorgrs 


cc 


® 


' © Poſterity 


by Deviſe or 
{elf only, and not in uid of his or her Heirs, or Settlement. 
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De Term. Paſche, 1722. 


(a) Mich. 
11 Annz. 


( Paſch. 
13 Anneæ. 


— 


Poſterity, be diſabled and made incapable to inherit 
or take by Diſcent, Deviſe, or Limitation, in Poſſeſ- 
ſion, Reverſion, or Remainder, any Lands, Tene- 
ments or Hereditaments, and that during the Life 
of ſuch Perſon, or until he or ſhe ſhall conform, the 
next of ſuch Perſon's Kindred, which ſhall be a Pro- 
teſtant, ſhall have and enjoy the ſaid Lands, Tene- 
ments and Hereditaments, without accounting for 
the Profits thereof; but in Caſe of any wilful 
Waſte committed upon the Premiſſes by the next 
Proteſtant Heir, or by any other by his Licence or 
Authority, the ſaid Proteſtant Heir ſhall be liable to 
an{wer treble Damages to the Perſon diſabled, to be 
recovered by the Perſon diſabled, againſt the next 
Proteſtant Heir, his Executors or Adminiſtrators, 


* Alſo, after the 1oth of April 1700, every Papiſt, 
or Perſon making Profeſſion of the Popiſh Reli- 
gion, ſhall be diſabled, and incapable to purchaſe 
in his Name, or in the Name of any Perſon in 
Truſt for him, any Manors, Lands or Tenements, 


or Profits out of the ſame, but all ſuch Eſtates, 
Terms or Intereſts ſhall be void. * 


Upon the Conſtruction of theſe two Clauſes, in the 


Great Cale of Roper and Ratcliffe, it was decreed for 


the Papiſt by Lord Harcourt (a), aſſiſted by the two 
Chief Juſtices, the Maſter of the Rolls, and Mr. Ju- 
ſtice Powel; (C. J. Parker ſtrenue opponente ; ) but that 
Decree was afterwards reverſed in the Houle of Lords 
(b), and it was determined againſt the Papiſt, (viz;) 
That a Papiſt above the Age of Eighteen and a Half is 
not capable of taking Lands by a Deviſe; and that 
the Word | Purchaſe] in the latter Clauſe, is uſed in 
Contradiſtinction to the Word | Deſcent ; | notwith- 


ſtanding 


* Theſe Clauſes are not recited Verbatim as they ſtand in the Act, but 
are to the ſame Effect. 


* 
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Banding it was urged, that the Expreſſion of | Pur- 
chaſed by a Papiſt, 12 eſpecially when the Words fol- 
lowing, viz; [in his own Name, or in the Name of an- 
other in Trult for him, ] muſt be intended, where ſuch 
Papiſt is active, and does ſomething for bimſelf; whereas 
in Caſe of a Deviſe to him, or Settlement upon him, 
there the Perſon taking 1s merely paſſive, and may know 
nothing of the Matter before it is done: However, it is 
now ſettled by the Houſe of Peers, That either a Deviſe 
or Settlement to a Perſon profeſſing the Popiſh Religion, 
of above Eighteen Years and a Half, is void, and the 
Perſon not capable of Taking; the Ad intending Ut = 
terly to diſable the Papiſt of that Age to take any new 
Acquiſitions, or what was not his ancient Inheritance. 


In the ſame Caſe of Roper and Ratcliff it was de- 
termined, that if Lands are deviſed to be fold in 
Truſt, in the firſt Place to pay Debts and Legacies, 
and to pay the Surplus to J. S. a Papiſt, J. S. is ren- 
dered incapable by the latter Clauſe of this Statute to 
take the Surplus, foraſmuch as it is a Profit ariſing 
out of Land, and ſuch Deviſee, by laying down the 
Money, may prevent the Sale; and if ſuch Contri- 
vances were to prevail, the Statute would ſignify little 
or nothing; ſo tho' this Surplus be made payable to 
a Perſon at a future Day, (via.) at Twenty-one or 
Marriage, with a Deviſe over, if the firſt Deviſee ſhould 
die before Twenty-one, or Marriage. 


So if Land deſcend to a Roman Catholick above che 
Age of Eighteen and a Half; this being a Deſcent, is 
not within the latter, but is within the firſt Clauſe, 
and ſuch Papiſt ſhall not be capable of Taking, un- 
til he doth ey ; but he, by the Words of the 
AQ, is diſabled to take in Reſpect of himſelf only, 


and not in Reſpect of his Heir. 
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Caſe 3. 


See the Caſe 
of Carteret 
verſus Car- 


* teret, poſt. 


A Papiſt 
conforming 
at Eighteen, 
incapable of 
taking | 
Lands de- 
viſed to him 
under that 


Age. Q. 


For further Particulars on this Statute, ſee the fol- 
lowing Caſe. 


Hill verſus Filkin. 


ANNE Stephenton a Papiſt, having a Grandaughter 

Frances, about Fourteen Years, and a Grandſon 
John, about Twelve Years of Age, deviſed her Lands, 
(being about 70 J. per Ann. in Lincolnſhire ) and all 


her Perſonal Eftate, to three Truſtees and their Heirs, 


(two of which were Papiſts) in Truſt to fell, to pay 
her Debts and Legacies, and to pay the Surplus to 
her Grandaughter Frances, at her Age of Twenty- one 
or Marriage, if ſuch Marriage ſhould be with the 


Conſent of the two Popiſh Truſtees; and if the ſaid 


Grandaughter {ſhould die before ſuch Age of Twenty- 
one, or marry without Conlent, that then ſuch Re- 
ſidue {ſhould go, and be paid to the ſaid Teſtatrix's 
Grandſon. 1 


There was a Petition to the late Lord Cowper for 
the educating of this Grandaughter under Proteſtant 
Guardians, or at a Proteſtant School ; and upon an 


Order made by the Court, for her being ſent to a 
Proteſtant School, and the Perſon who had the Care 


of her going with her out of Court, and telling her, 
He hop'd” ſhe would be in a little Time ſenſible of the 
Errors and Superſtitions of the Popiſh Religion; ſhe there- 
upon ſaid, I turn Heretick? I would ſooner be torn to 
Pieces by wild Horſes. | 


And now the Plaintiff Hill, as Grandſon and Heir 
at Law, and Deviſee over of this 'Truſt-Eſtate, brought 
his Bill, in. order to compel the Truſtees to execute 


a Conveyance unto him, proving, that he, tho edu- 


5 cated 
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cated a Papiſt, was turned Pod nt and had con- 
form d. Whereupon the only Queſtion was, Whether, 
in Regard the Grandaughter Frances, who was ad- 
mitted to be a Papiſt at the Time of making the De- 
viſe, and at the Death of the Teſtatrix, and alſo at 
the Time of her Marriage; ( for ſhe had been mar- 
ried twice, viz, Once at "the Romiſh Chapel, being the 
Chapel of the Emperor's Reſident, and after the Man- 
ner of the Papiſts, and this was with the Conſent of 
the Truſtees; afterwards ſhe was married in a Prote- 
ſtant Church, according to the Manner of the Church 
of England; upon which laft Marriage, and before her 
Age of Eighteen, ſhe conform'd, and turn'd Pro- 
teltant ; ) Whether ſhe was: _intitled to take the Truſts 
of the real Eſtate? for it was admitted ſhe had a good 
Right to the perſonal Eſtate. 


And for her TEA it was inſiſted, that the Act 
_ the Growth of Popery, (via;) the Statute of 1 1 


& 12 V. z. cap. 4. upon which the preſent Queſtion 


was ſts, + had theſe Views, 1ſt, To ſhew a Ten- 
derneſs to Infants, whoſe Judgments being immature, 
and more eaſily deluded, the Prejudice of Education, 
or any weak Arguments, might induce them, in their 
tender Years, to imbrace the Popiſh Religion. 


But, 2dly, It was ſaid the AQ did not deſign that 
this ſhould be ſo fatal upon ſuch Infants, as for ever 
to make a Forfeiture of their Inheritance : But that 
if ſuch Infant Papiſts ſhould, within ſix Months 
after their reſpective Ages of Eighteen, conform, they 
ſhould be reſtored to their Inheritance ; nay, tho' they 
had forfeited it, for Want of a Conformity within 
{ix Months after Eighteen, yet ſtill, upon Conformity, 
they ſhould be reſtored to it. 


zaly, That 
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3aly, That as this Statute puniſhed the Papiſts, ſo, 
on the other Hand, it intended to encourage thoſe 
who ſhould conform, by inviting them in, upon the 
prevailing Motives of Intereſt, even the Reſtitution of 
their Inheritance ; otherwiſe it muſt be thought a hard 
Thing in the Legiſlature, that thoſe, who, under the 


Age of Eighteen, or Eighteen and a Half, for ever 


ſo good a Confideration, could not diſpoſe of one 


Foot of their Eſtate, ſhould yet, if through the Im- 


maturity of their Judgment, they were ſeduced to the 
Romiſh Religion, forfeit all their Inheritance, with- 
out being able to retrieve it afterwards by their Con- 
formity. 


And indeed the firſt Clauſe, enacting that every Pa- 
piſt, or Perſon profeſſing the Popiſh Religion, unleſs they 
conform'd within fix Months after attaining their Age 
of Eighteen, ſhould not be capable of taking by De- 
{cent, Deviſe or Limitation, implied, that if they did 
ſo conform, they ſhould be capable of Taking by De- 
{cent, Deviſe or Limitation; and therefore to make 
theſe two Clauſes, which ſeemingly confound each 
other, agree, they muſt be conſtrued to mean, that 
all Papiſts, or Perſons profeſſing the Popiſh Reli- 
gion, ſhould not be capable of taking by Deſcent, 
Deviſe or Limitation, except {uch Papiſt as ſhould be 
under Eighteen and a Half at the Time their Title 
accrued to them, and that theſe ſhould have an Oppor- 
tunity of retrieving their Inheritance by conforming. 


That an Act of Parliament was uſually. conſtrued 
like a Will, according to the Intent; and therefore, 
it One by his Will deviſes all his Lands whatſoever, to 
J. S. in Fee, and afterwards by the {ame Will deviſes 
Blackacre to F. N. in Fee; this Will may ſeem to 
be contradictory, by deviſing all to one, and yet a Part 

I tO 
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— 
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to another: However, ſuch ſeeming Contradiction is 
thus reconciled, (viz.) the Teſtator gives all but Black- 
acre to J. S. and diſpoſes of Blackacre to J. N. 


4 Dr in the principal Caſe, the two Clauſes might be 
1 thus conſtrued, (viz) All Papiſts, under Eighteen and a 
Half at the Time of, Cc. and who ſhall conform, {hall 
by that Means be re · intitled to their Eſtates; but ſuch 
Papiſts as are above that Age, and whoſe Converſion it 
may be to no Purpoſe to expect, theſe are to be under 
a total Diſability: Which Conſtruction would free the 
Legiſlature from that Imputat ion of Hardſhip it might 
otherwiſe ſeem to have incurred; and would, at the 
ſame Time, both puniſh the Papiſt, and incourage the 
Convert. 


Lord Chancellor: By the Words and Intent of the 
latter Clauſe, the Defendant, the Grandaughter Fan- 
ces, is diſabled to take by Purchaſe; becauſe at the 
Time, wiz. at the Death of the Teſtatrix, ſhe was a 
Perſon profeſſing the Popiſh Religion. 


And as to Taking by Deviſe, that is a Taking by 
Purchaſe, as was adjudged by the Lords in the Caſe of 
Roper and Ratcliffe, which mult not now be diſputed. 


With Reſpe& to the Objection, That the Words, 

Every Papiſt, who ſhall not conform within fix 
Months after Eighteen, ſhall be diſabled to take by 

* Deſcent, Deviſe, or Limitation,” imply, that if 

the Papiſt does conform within that Age, ſuch Per- 

ſon ſhall be capable to take by Deſcent, Deviſe, or Li- 

mitation, that ſeems to be a Non ſequitur An affirma- 

tive Clauſe may imply a Negative; but the ſaying, 

3 That a Papiſt, unleſs he does conform, {hall not take 
by Deviſe, does nor neceſſarily imply, that if he» does 
3 conform, he ſhall take by Deviſe, Wc. ! 


Vol. II. D Nu. autem, 


r 


— ———. = — — 


— 


10 


1 


| 


(a) See 


the Caſe of 
Carteret 
verſus Car- 


teret, poſt, 
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Qu. autem, If Acts of Parliament are not to be 
conſtrued like Wills? And if I deviſe that J. S. ſhall 
not have my Lands, unleſs he pays to ſuch a Perſon 
100 J. ſurely, upon the Paying of the 100 J. he ſhall 
have my Lands. | | 


Now theſe two Clauſes are agreeable and recon- 


cilable: The firſt regards old ſubſiſting Eſtates, in Re- 


ſpect to which, it lays a temporary Diſability on ſuch 
as would have taken them, removeable by Conformity. 
The latter Clauſe diſables any Perſon profeſſing the Po- 
piſh Religion, from taking any new Acquiſitions by Pur- 
chaſe, and (as has been obſerved before) taking by Deviſe, 


is taking by Purchafe; ſo all Perſons taking by Deviſe 


are thereby utterly diſabled, if they are Perſons profeſ- 
ſing the Popiſh Religion, tho' under Eighteen and a 
Half, and being within the latter Clauſe, where there 
are no Words that give them a Power of retrieving 
themſelves by Conformity, they are for ever barred; 
they are diſabled by the latter Clauſe, and not with- 
in the former. | 


But if the Infants are (a) fo young, as that at the 
Time of the accruing of their Title (be it by Deviſe or 
Limitation) by Reaſon of the Tenderneſs of their 
Years, they are incapable of imbracing any Religion, 


then they are aided by the firſt Clauſe, and not other- 


wile. 


As if a Deviſe be to the Child of a Roman Catho- 
lick of the Age of one or two Years, ſuch Child, by 
Reaſon of the Tenderneſs of his Age, being incapable 
of profeſſing any Religion, ſhall therefore take within 
the firſt Clauſe; but muſt take Care to conform before 
the Age of Eighteen and a Half; elſe he forfeits to the 
next Proteſtant Heir; but it being a Diſability only 
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within the firſt Clauſe, tis only until he himſelf con- 


forms, and bars not his Heir. 


So as to the Word | Limitation | in the firft Clauſe : 
If in a Settlement of an Eftate, the Land be limited 
to a Papiſt for Life, Remainder to Proteſtant Truſtees 
during his Life, to ſupport contingent Remainders, 
Remainder to the firſt Son of the Papiſt in Tail 
Male, and ſo to every other Son ſucceſſively: This 
firſt Son ſhall take by Limitation, becauſe it is to veſt 
in him, upon his Birth, and at that Time ſuch firſt 
Son cannot be {aid to be a Perſon profeſſing the Po- 
piſh, or any other Religion; but ſtill he muſt take 


Care to conform in Time, (viz.) before Eighteen and 
a Half, elſe he forfeits ; but this Forfeiture being on- 


ly withih the firſt Clauſe, it is but a Temporary Dif 
ability, and only until he ſhall conform, without ex- 
tending to bar his Heir. 


But in the principal Caſe, the Party, at the Time 
when the Eſtate was to velt in her, was a Perſon pro- 
feſſing the Popiſn Religion, and therefore within the 
latter Clauſe, and perpetually diſabled to take any Thing 


by Purchaſe, and conſequently by Deviſe : That ſhe 


was a Perſon profeſſing the Popiſh Religion is plain, 
firſt by her chuſing to be married in the Popiſh Man- 
ner, in a Popiſh Chapel, and more particularly by 
her having ſaid, That ſooner than ſhe would be a Here- 


tick, ſhe would be torn to Pieces by wild Horſes. 


'Tis very true, there may be a Difficulty attending 


this Opinion; I mean, that of fixing the Boundary 


of Time when a Perſon may be {aid ro profeſs the 


Popiſh Religion; and in ſuch a Caſe, where any Doubt 
appears, it is reaſonable that the Scale ſhould fall on 


the Infant's Side, and in Favour of the Parry who 


would otherwiſe ſuffer ; but, in the preſenr Cafe, by 


Reaſon 


12 De Term. Paſche, 1722. | 


Wh - Reaſon of the Inftances already mentioned, the De- 
14 fendant Frances the Grandaughter plainly appears to 
1 have been a Perſon profeſſing the Popiſh Religion, when 
1 this Eſtate was to have veſted in her, by the Death of 

| the Teſtatrix; the Conſequence of which is, that ſhe is 
diſabled by the ſecond Clauſe, and they who are diſ- 
abled by the ſecond Clauſe, were never intended to 
be aided by the firſt ; they are for ever diſabled, with- 
out a Poſſibility of retreiving themſelves by any Con- 
formity. 


Alſo it is my Opinion, that the firſt Clauſe in re- 
lation to a Papiſt's taking by Deſcent, (which is in no 
Sort within the ſecond Clauſe,) _ extend to thoſe 
who. take by Deſcent, tho' they be paſt the Age of 
Eighteen and a Half at the Time 1 their Title 
accrues, ſo as to lay them under a temporary Diſabi- 
yy vix until they conform. 


Then as to equitable Circumſtances, I cannot fee 
any in Favour of the Grandaughter ; it ſeems plain, 
that ſhe, being the Elder of the two Grandchildren, 
had given the greater Hopes of her being a Papiſt, 
and, for that Reaſon, was preferred to her Brother, the 
I | Heir of the Teſtatrix, which was an Hardſhip upon 
him, as it was an Hardſhip upon an Heir, who is fa- 
voured in all Courts both of Law and Equity ; on.the 
contrary, it cannot be a Hardſhip, that the Grandaughter 
ſhould loſe that Eſtate which was plainly given her as 
a Reward for being a Papiſt, when ſhe is turned Prote- 
ſtant ; if that be ſo. 
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I own, for my Part, I cannot but believe there was 
ſome private Truſt lodged in the Truſtees, that the 
Grandſon ſhould have the Eſtate, if he were a Papiſt; 
alſo ſome ſecret Terms, on this Marriage of the Gran- 
daughter with Fiſkin, that ſhe ſhould enjoy her Reli- 


I | gion, 
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gion, Tc. elle why ſo much Haſte to marry a Girl of 


| fifteen to one, who, having no Eſtate, could make no 


Settlement upon her? Therefore let the Bill be a- 
mended, and both the Truſtees, and the Defendant 
Filkin the Husband ſhall anſwer to theſe Matters. 


And then I will have the Aſſiſtance of the Judges; 
as was done in the Cate of Radcliff and Roper; for tho” 
the Eſtate in Queſtion be {mall, yet (probably) it is a 
Contrivance of the Papiits to bring this Point to a De- 
termination, which in ſome Aſpects may ſeem fa- 
vourable to them, and has not yet been ſettled. 


And as (I preſume) this is intended to be carried 
elſewhere, for that Reaſon, let it appear with all its 
Circumſtances ; and in regard both Sides pretend great 


Poverty, and this Suit may be chargeable, let each 


Party have 40 J. paid by the Truſtees out of the 
Profits“. 


Foy verſus Gilbert & al. 


ROGER Pomeroy, ſeiſed in Fee of the Capital Meſ- 

ſuage, called Sandridge, and Lands in Devonſhire, did 
by Indenture dated 29 May 1651. and by Fine, pur- 
ſuant to his Marriage-Articles, ſettle the Premiſſes in 
Queſtion to the Uſe of himſelf for Life, Remainder, as to 
Part, to his Wife for Life, for her Jointure, Remainder, 
as to the whole, to the firſt, c. Sons of the Marriage, 


in Tail Male, Remainder to Truſtees for 120 Years, 


for raiſing Portions for Daughters of the Marriage, on 


Failure of Iſſue Male, Remainder to himſelf in Fee. 
ſhall not be raiſed any 


Vol. II. 3 The 


* This Caſe came on afterwards, (viz. in June 1725.) to be heard 
upon the amended Bill, before Lord Chancellor King, who decreed in 


Favour of the Defendant, contrary to the Opinionof Lord Macclesfield. 
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Caſe 4. 


Preced. in 
Chan. 58 3, 


A Truſt- 
Term for 
raiſing | 
Daughters 
Portions, if 
it direct a 
particular 
Method of 
raiſing the 
Portions, it 
implies a 
Negative, 
that they 
other Way. 
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A Truſt- 
Term to 
raiſe Por- 
tions out of 
Rents Iſſues 
and Profits, 
as well by 
Leaſing for 
three Lives 
or twenty- 
one Years, 


at the old 


Rent ; this 
extends on] 
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The Truft of the Term of 120 Years for Daugh- 


ters Portions was, that the Truſtees ſhould raiſe and 


pay out of the Rents and Profits of the Premiſſes, as 
well by Leaſes for one, two, or three Lives, or for any 
Number of Years determinable thereon, or for twen- 
ty-one Years abſolutely, at the old Rent, 15001. for 
Daughters Portions, to be paid to the only Daughter 
of the Marriage, if but one, and to be divided amongſt 
them, if more than one. 


to raiſe the Portions by annual Profits or by Leaſing, and not by Mortgage or 


Sale: And if the Truſtee in ſuch Truſt-Ferm, mortgages for the Portion, the Mortgage is 
void, when the Portion might have been raiſed by the Profits. 


There was but one Child by the Marriage that lived, 
and that was a Daughter, called Joan, who married 
Humphrey Gilbert, the Defendant Gilbert's Father; but 
the Portion was not paid on the Marriage, nor raiſed 
till after the Father's Death. 


Roger Pomeroy the Father, who had made this Mar- 
riage-Settlement, and upon which he had reſerved the 
Fee to himſelf, having no Son, and having a Nephew 
of his Name, (Hugh Pomeroy), 


By Indentures of Leaſe and Releaſe dated 29th and 
30th of May 1706. ſettled the Reverſion in Fee, ex- 
ectant on his own Death without Iſſue Male, and 
ſubject to the Term of 120 Years, to the Uſe of Tru-— 
ſtees for ten Years, Remainder to his Nephew Hugh 
Pomeroy for Life, Remainder to his firſt, &c. Son in 
Tail Male, Remainder to Fohn Gilbert, Son of his 


Daughter Joan, for Life, Remainder to his firſt, Cc. 


Son in Tail Male, Remainder to himſelf in Fee; the 


Truſt of the ten Vears Term was, that in caſe his 


Son- in-Law Gilbert and his Wife would releaſe the 
1 5001]. Portion ſecured by the 120 Years Term, then 


the Truſtees of the ten Years Term ſhould raiſe 1 900 J. 
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(Aix) 1500 J. of it to be laid out in a Purchaſe of 


Land, for the Benefit of the Son- in-Law and Daugh- 


ter Joan, and 400 J. Reſidue of the 1900 J. to be paid 


to his Son- in-Law himſelf. 


In July 1708. Roger Pomeroy the Father died with- 
out Iſſue Male, leaving his Grandſon, the Defendant 70% 
Gilbert, his Executor; but his Daughter an's Portion 
had not been yet paid, tho' ſhe had been long married. 


Upon the. Death of Roger Pomeroy the Father, his 
Nephew Hugh entered, by Virtue of his Eſtate for Life 
given by the voluntary Settlement, ſubject to the 120 
Years Term for Daughters Portions, bur for four Years 
afterwards the Daughter's Portion was unpaid, and 
the {aid Hugh Pomeroy all the while in Poſſeſſion. 


In 17512. Application was made by the Family to 
the Plaintift's Father, to advance the 1500 J. being 
the Daughter Foan's Portion, on the Aſſignment of the 
Truſt-Term for 120 Years, created for the raiſing 
thereof, who, being adviſed this was a good Title, be- 
ing an abſolute Term, advanced the Money to the De- 
fendant's own Father for his Mother's Portion. 


Accordingly by Indenture the 8 May 1712. the De- 
fendant's Father Humprey Gilbert, and his Mother Joan, 
to whom the Portion was due, and who had taken Ad- 
miniſtration to the ſutviving Truſtee of the 120 Years 


Term, and the Remainder-man Hugh Pomeroy the Ne- 


phew, join in aſſigning the 120 Years Term, to the 
_ Plaintift's Father Jonathan Toy. 


October 171 5. Hugh Pomeroy the Nephew, who had 
the Remainder for Life, ſubject to the 120 Years 
Term for raiſing Daughter's Portions, died without 
Iſſue Male, having injoyed the Premiſſes from the 

Death 
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Death of bis Uncle Roger Pomeroy to his own Death, 
and left Daniel Pomeroy his Executor, but left no Aſſets. 


Upon the Death of Hugh Pomeroy the Nephew, the 
Defendant John Gilbert entered and took the Profits; 


and upon the Plaintiff the Mortgagee's bringing a Bull 


of Forecloſure, the Queſtion was, whether by the 
Words of this Truſt, the Portion could be raiſed by 
Mortgage, or any other Way, than by annual Profits 
or Leaſing ? 


Objected for the Plaintiff, 1/}, That here was an 
honeſt Mortgagee, and the Term of 120 Years a ſub- 


fiſting Term in Law; that the Defendants claimed 


under a voluntary Settlement; and the Power to raiſe 
the Portion being by Rents, Iſſues and Profits, the Word 
[ Profits | when not exprelly called annual Profits had 
been frequently underſtood to ſignify any Profits that 


the Land would yield, either by Leaſing, Selling or 


Mortgaging. 


That the Words . well by Leaſing, Vc.] were only 
additional, and not reſtrictive; and if the Portion were 
to be raiſed only by leaſing, then it could not be raiſed 
by annual Rents until Leaſing; that to ſay, all the 
Profits ſhould be applied to the Portion, during the 
Life of Hugh Pomeroy, who was the Remainder-man 
for Life, would be a great and undeſigned Hardſhip 
upon Hugh Pomeroy, by defeating him of the whole Be- 
nefit of his Eſtate for Life; it would be to ſtarve the 
Tenant for Life, and this for the Benefit of a remote 
Remainder-man, who was to have nothing, until after 
the Death of the Tenant for Life without Iſſue Male; 
which was a Conſtruction againſt all Rules of Equity. 


As if one were to deviſe Lands for the payment 


of Debts, and afterwards to A. for Life, Remainder to 


2 B. in 
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B. in Fee; here, tho' 4.'s Eſtate would be only after 
' Debts paid, yet {ſhould he not bear the whole Burden 
of the Debts; in regard, this would intirely defeat 


the Deviſe as to him, which would be to deſtroy Part 
of the Will. 


But eſpecially it would be harder in this Caſe, con- 
ſidering Roger Pomeroy's chief Regard ſeemed to have 
been for his Kinſman Hugh Pomeroy, who was both of 
his Name and Blood, and who might well be thought 
to have been named by him firſt in the Will, with 
an Intention of preferring him to the Perſons to 


whom the ſubſequent Limitations were made; and 


as this would be an Hardſhip on the Tenant for 
Life, to pay it out of the Profits, ſo, on the o- 
ther Hand, it would be prejudicial to the Daughter 
to receive that Portion by Dribblets, which ought to 


be advanced at once, and in a Groſs Sum, on her 
Marriage. 


2 Aly, It was obſerved, that a Child claiming a Portion, 
was favoured in Equity, even as much almoſt as a Cre- 
ditor ; nay, that here the Daughter was actually a 
bunden of her Portion, it being in Conſideration of 

a Marriage, and the Mother's Portion; and therefore, 
if the Words would any ways bear it, the Court ſhould 
aſſiſt it with the moſt favourable Conſtruction; con- 
ſequently, as the Word | Profits] would extend to a 


Mortgage, it ſhould be taken in that Senſe; and the 


rather, where the next Limitation in the Settlement, 


ro the Term for ſecuring the Portion, was a Remain- 


der in Fee to the Heirs at Law of Roger Pomeroy who 
made the Settlement; and if on the Death of Roger 
Pomeroy, the Heir had entered and taken the Profits, 
theſe Profits ſo taken by the Heir at Law, would never 


have gone in Diſcharge of the Portion; ; that if the Heir 
Vol. II. * at 
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at Law could never have defended himſelf againſt the 
Daughter, to whom the Portion was due, ſo neither 
could the Perſons under the ſecond Settlement; foraſ- 


much as they claimed under the Limitation to the 
Heir at Law. 


24ly, It was inſiſted, that the Senſe was imperfect : 

(viz.) The Truſt of the Term of 120 Years, was to 

raiſe the Portion out of the Rents, Iſſues and Profits, 

as well by leaſing the Premiſſes for one, two, or three 

Lives, or for any Number of Years, determinable on 

one, two, or three Lives, or for twenty-one Years ab- 
ſolutely, reſerving the ancient Rent; ſo that there was 

nothing to anſwer theſe Words | as well | no Correlative. 


Now the Words underſtood, might be, to raiſe the Por- 
tions by Rents and Profits, as well [as | by Leaſing, and 
the Words | as well as by Leaſing | being uſually inſerted 
in Caſes of Weſtern Eſtates, where Fines are commonly 4 
raiſed by Leaſing, the ſame might here have been 
uled in majorem cautelam, to impower the Truſtees to 
make Leales, notwithſtanding that the general Word 
vix | Profits | included that Power; and it was com- 
wt mon to ſay, in thoſe Kind of Settlements, In Truſt to 
. raiſe the Portion by Rents, Iſſues, and Profits, or b 
F! | 3 Vale, Leaſe or Mortgage, tho' all this had been before 
41 implied by the Word | Profits J. 8 


Laſtly, It was reprelented as very hard for a Court 
of Equity to decree the Loſs of an honeſt Debt, in a 
Caſe where ſuch Debt would be ſafe at Law, and to 
put the Mortgagee to follow the Perſonal Aſſets of 
Hugh Pomeroy the Remainder-man, for the Payment 
of his Debts ; eſpecially when the Executor of Hugh, 
who was made a Party to the Suit, has denied Aſſets; 
and as to the ſubſequent Settlement, this could not 

I | alter 
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alter or prejudice the former Security, made by the 
firſt Settlement for the Portion. 


Lord Chancellor : It will be very material to know 
the Yearly Value of the Premiſſes charged with this 
Portion, in Order to {ee within what Time the Portion 
could be raiſed; tho' it ſeems as if, the ſecond Settle- 
ment made by Roger Pomeroy, having created a Term 
of ten Years only of the Premiſſes for ſecuring 1 900 J. 
the Parties thought that the ſame would, in a reaſon- 
able Time, be a proper Fund or Security for the Rai- 
ſing of this leſſer Portion of 1500 J. 


I take it to be a Rule, that where a Truſt of a 
Term for railing Portions for Daughters, does direct a 
particular Method for railing them, it implies a Ne- 
gative, that they ſhall not be raiſed any other Way; 
and when the Truſt of the Term, in the preſent Caſe, 
is to raiſe the Portion, by leaſing for one, two, or three 
Lives, or for any Term of Years, determinable upon 
one, two, or three Lives, or for twenty-one Years ab- 
ſolutely, it ſhall not be raiſed by any other Way; and 
it is conſiderable, that even by this Way, (viz;) of 
Leaſing, it could not be raiſed, but by making ſuch 
Leaſes upon which the old Rent was reſerved. 


The natural Meaning of raiſing a Portion by Rents, Thc natur 


ITues, and Profits, is by the yearly Profits; but, to Meaning of 
5 f „the Wor 

prevent an Inconvenience, the Word Profits has, in Profs is an- 

ſome (a) particular Inſtances, been extended to any nual Profits, 


: . ' tho' for Ne- 
Profits, which the Land will yield, either by Sale or cefhty, in 
Mortgage; but where there are ſubſequent Words to ſeme Cale 
- | it has been 


explain and reſtrain it, as by Leaſing, I have not heard conſtrued to 


of any Cale, which has ſaid, that any other Method —_— 
{hall be made Uſe of for the raiſing of it. that can be 


made by Sale 


or Mortgage. (a) Vide the Caſe of Trafford verſus Ahlen, Vol, I, 


It 


2 = 3 
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(a) See for 
this in the 
Caſe of Lve- 
lyn verſus 
Evelyn, poſt- 


Where a 
Portion is to 
be raiſed by 
annual Pro- 


fits or Fines, 
ſo raiſed, 
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It is as much the Intent of the Settlement, to con- 
fine the Manner of raiſing this Portion to Leaſing, as 
to ſecure any Portion at all; and conſequently it 


would be a plain Breach of Truſt, to raiſe it any other 
Way. | 


And at the Time of making this Settlement, (which 
was in 1657.) I do not think that the Word | Profits | 


was extended to ſignify the Profits which might be 


made of Land by Sale or Mortgage. 


Here is no Time appointed for the raiſing of this 
Portion; and therefore the Portion in this Caſe is due, 
when the (a) Profits can raiſe it; and it carries no Inte- 
reſt; but when the Sum of 15001. is, or might have 


been raiſed by the Profits, then it becomes due, and 


the Land is diſcharged, as having born its Burden. 


if no Time be appointed, the Portion is not due, till ſuch Time as it might be 


The Profits received by Hugh Pomeroy, are as received 
by the Mortgagee By, becaule it is {aid in the laſt 
Clauſe in the Mortgage-Deed, that it ſhould be lawful 
for Hugh Pomeroy to take the Profits without Account, 
until Default of Payment; fo that he, by this Clauſe, 
is Tenant at Will to the Mortgagee, which makes it 
to be the lame Thing, as if the Mortgagee had let it 
to any other Perſon; therefore this Mortgage made to 
the Plaintift is not purſuant to the Truſt, and ſo much 


of the Profits, as have been received, muſt go towards 


the Payment and Sinking of the Portion ; only here 
having been a Power of Leaſing, and the Intention 
having been to charge the Land as far as may be, 


Let the Maſter ſee, how far the Land might have been 


charged by Leaſing, and whether any Lives were va- 
| I cant, 
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cant, and reſerve the Conſideration, ke far che E fate 


| ſhall be chargeable thereby; and let the Repreſenta- 


tive of Hugh Pomeroy pay the Mortgage-Money and 
Intereſt, as far as the Aſſets will extend. 


) 
This Decree was afterwards affirmed in the Houſe Feb. 1723. 


of Lords, tho! thought a very hard Caſe. 


Harvey verſus —— . 
At the Rollis. 


82 ſeiſed of a real Eſtate, and poſſeſſed of a per- A Father 


ſonal Eſtate, and having ſeveral Children, de- gives a Le- 


viſes all his real and perſonal Eſtate to his eldeſt Son, fant pay- 
charging the {ame with 1000 J. a- piece to all his ablcattwen- 


ty-One; 5 in 


younger Children, payable at their reſpective Ages of what Caſe, 
twenty-one, but in the Will no Notice is taken of Main- lun 


Manner the 
tenance for the younger Children in the mean Time. Court will 


allow Main- 
tenance to the Infant out of the Legacy, before it is due. 


The younger Children bring their Bill, in order to reco- 
ver Intereſt, or ſome Maintenance during their Infancy. 


Upon which, the Maſter of the Rolls, having ta- 
ken Time to onder of the Caſe, and having been 
alſo attended with Precedents, decreed, that the younger 
Children ſhould recover Maintenance. 


His Honour obſerved, that theſe being veſted Le- 
gacies, and no Deviſe over, it would be extream Hard 


that the Children ſhould ſtarve, when intitled to fo 


conſiderable Legacies, for the Sake of their Executors 
or Adminiſtrators, who, in caſe of their Deaths, would 
have the laid Legacies, 


That in this Caſe, the Court would do what, in 


common Preſumption, the Father, if living, would, nay, 
Vol. II. G ought © 


I! 22 De Term. Paſche, 1722. I 

(014 ought to have done, which was, to provide Neceſſaries I 

17 for his Children. NH 
Ii That a Court of Equity would make hard Shifts 

* for the Proviſion of Children: As where younger Chil- 

I. dren were left deſtitute, and the eldeſt an Infant, E- 

1 (a) Vide quity would make ſuch a liberal (a) Allowance to the 

#1 „ Guardian of the Eldeſt, as that he might thereout be I 

1 Lord Chen. enabled to maintain all the Children; and for the ſame 4 
11 Reaſon, the Court would likewiſe take a Latitude in q 

Iii this Caſe ; that ſince Intereſt was pretty much in the 3 

14 Breaſt of the Court, tho' the Will were ſilent with 

117 Regard to that, yet it ſhould be preſumed that the 

41 Father who gave theſe Legacies, intended they {hould 

1 carry Intereſt, if the Eſtate would bear it; for every 

10 one muſt ſuppoſe it to have been the Intention of the 

[ jl Father, that his Children ſhould not want Bread du- | 

| 13 | ring their Infancy. = Y 

14 | 

—_ Nay, that for this Reaſon it had been held, that 

Ii | tho a Legacy were deviſed over in caſe of the Le- 

1 gatee's dying before twenty-one, yet the Infant Le- 

wt gatee ought to have Intereſt allowed him during his 

hit TD Infancy, in order for his Maintenance, with this Diffe- 

10 rence only, that where the Eſtate has appeared to be 

wil | ſmall, the Court, in whole Diſcretion it always lies f 

Tl 1 do determine the Quantum of Intereſt, has ordered the C 

10 lower Intereſt. : 

1 A 

0 il The Court cited 1 Chan. Rep. & vo 265. Glyde verſus 4 

"mi right, 1 Chan. Caſes 60. Renneſey verſus Parrot, 1 Chan. 4 

10 Caſes 249. Leech verſus Leech; where a Diſtinction was ; 

Fil taken between a veſted Legacy, and a Legacy deviſed 3 

[ over, (viz.) in the former Cafe, to allow a Maintenance BY 

Ti tho' the Legacy was not payable, but to give no 

q ll Maintenance where the Legacy was deviſed over; and 3 

10 his Honour ſaid, that of late it had been the Practice I 
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to allow Maintenance even in Caſe of Legacies that 


were not veſted ; alſo he cited 2 Vent. 346. Browne ver- 
ſus Tyne, (tho the Name does not there appear,) a 


ſtrong Caſe of Intereſt being allowed for an Infant's 
Legacy, before the ſame became payable. 


But it ſeems, that if one not a Parent, gives a Le- 
gacy to an Infant, payable at twenty-one, without any 
Deviſe over, and the Infant has nothing elſe to ſub- 
ſift on, the Court Will order Part of this Legacy, in 
order to provide Bread for the Infant, to be paid pre- 
{ently, allowing Intereſt for the ſame to the Perſon 
paying it, out of the remaining Principal; tho” this is 


done very ſparingly. 


Attorney General verſus Robins. 


NE Robins a Clergyman, having ſome perſonal E- 


2 ſtate, and about 400 J. of it in South- Sea Stock, 


which at the Time of the making of his Will, (viz. in 
June 1720.) was valued at about 1000 J. per Cent. made 
his Will, and thereby gave 60 J. a- piece to his Executors, 
for their Care and Pains, and 3 J. a- piece to the Poor 
of three ſeveral Pariſhes, and 5 J. a- piece to his Ser- 
vants, beſides ſeveral other Charities; and at the latter 
End of his Will ſaid, that he apprehended there would 
be a conſiderable Surplus of his perſonal Eſtate beyond 
what he had before given away in Legacies, for which 
Reaſon he gave ſeveral further Legacies. 


* 
. 


Caſe 6. 


At the Rolls, 
One by Will 


gives ſeveral 
Legacies, 
and after- 
wards in the 
fame Will, 
apprehend- 
ing that 
there will be 
a ourplus, 
therefore 
gives further 
Legacies ; 
the Legacies 
in the for- 
mer Part of 
the Will 
ſhall have 
Preference 


in Caſe of a Deficiency. 


After this, the Teſtator made a Codicil, whereby 


he gave ſeveral other Legacies, amounting in all to 


1601. and then provided in his Codicil, that in Caſe 


One makes 


a Will, then 
a Codicil, 
and gives 


Legacies by 


there ſhould be any Deficiency, then 200 J. which the both; on a 


Teſtator had given by his Will for re-building a Chapel 


Deficiency 


they ſhall all 


for St. John's College in Cambridge, {ſhould not take come into 


Ettect, 


Average, 
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Effect, ſaving only, that as much as ſhould be thought 
neceſſary for that Purpoſe, ſhould be laid out in Beau- 
tifying the old Chapel there, and ſoon afterwards the 
Teſtator died. 


There happened to be a great Deficiency, by Reaſon 
of the Fall of the Value of South - Sea Stock, which 
the Teſtator had computed at 1000 1. per Cent. 
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Upon which, it was decreed by the Maſter of the 4 
Rolls, that the Legacies given at the latter End of the b 
Will being upon a Preſumption that there would be 6. 
a Surplus, and there happening to be no Surplus, the 4 
former Legacies in the Will ſhould have a Preference, F 
and 7173 Legacies given in the latter End of the Will J 
. ſhould be loſt. 4 


However, as to the Legacies given by the Codicil, 
it was objected, that a Codicil was as a latter Will, 
which ſhould prevail over a former, and therefore 
the Legacies in the Codicil ought to be preferred to 
the Legacies in the Will. | 


Sed per Cur The Codicil muſt be taken as Part of 
the Will, ſo that if there be a Deficiency to pay both 
all the Legacies in the Will, and likewiſe thoſe m the 
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plus, therefore he gave additional Legacies, the ſame 
Apprehenſion of a Surplus muſt be intended to conti- 
nue in the Teſtator at the Time of his making his 
Codicil, and the Legacies in the Codicil ſhould take 
Place only out of the {uppoſed Surplus, were it not 
for the latter Part of the Codicil, (viz.) That the Le- 
gacies in the Codicil {hould be paid out of the 200 J. 
4 ; 


"wi Codicil, conſtant Experience ſhews, that there {hall 
10 i be an Abatement in Proportion; but here, when the 
Will Teſtator in the latter End of his Will ſaid, that in 
1 regard he apprehended there was a conſiderable Sur- 
[| 
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given for the Rebuilding of the Chapel, and out of 
the Remainder of what l be thought neceſſary to 
be laid out in beautifying the old Chapel. 
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Alſo, tho' 'twas objected, that the Charity-Legacies MS © 
ſhould be preferred 8 the other Legacies, yet it was Charity-l. 


decreed, and ſaid to have been formerly ſo ruled (a), Weasel 


as others, 
That Charity-Legacies, being but Legacies, muſt, on hall abate in 


a Deficiency, abate in Proportion, notwithſtanding 4 


that by the Civil Law, 69 have the Pounds to 


the Poor of 
Preference to all others. the Pariſh, 


ſhall be ta- 
ken as Part of F i. and ſo no Abatement. 14 Ante hes I. Tate verſus — 


IF Maſters verſus Maſters, and Attorney General verſus Hu 
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B With Reſpect to the 3 J. given to the Poor of three 
; ſeveral Pariſhes, theſe the Court looked upon as Part 

77 of the Funeral, and as Doles at the Funeral ; and 
therefore held, that no Abatement ought to be made 
out of them. 


But as to the 5 J. a- piece given to the Servants, 

NF tho' theſe had been paid by the Executors, who de- 

BZ ſired an Allowance on Account thereof, yet the Maſter 

1 of the Rolls ſaid, he could not break into the Rule, 

for then there would be no knowing where to ſtop ; 
wherefore theſe Legacies were to abate in Proportion. X 


K7 
8 
15 
25 


Laſtly, It was urged, that the 60 J. a-piece given to 60 1. Les. 
the Executors being ſaid to be for their Care and Pains, Aer. Ex- 


2 ecutor, for 


the ſame became a Debt: And the Executors, virtute Care and 


officii, being intitled to a Preference, might pay ſuch gd 
their OWNn Debt {} 1ſt. | | Deficiency, 
| ſhall abate in 
Proportion. 
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Sed per Cur: The Executors, if they pleaſe, may 
renounce z and the Legacies to them are but Legacies, 
and {hall abate in Proportion (5): It cannot be a Debt, () Vide 

in Regard that can never be a Debt to the Executors, fur Sag, 

that was not ſo to the Teſtator. 2 Vern. 434. 
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Cafe 7. Maxwell verſus Wettenhall. 
Lord Mac- 
elesfield. 


N this Caſe the following Points were reſolved : 


Mn 2 7 = ſt, If one gives a Legacy charged upon Land which 
22 yields Rents and Profits, and there is no Time of Pay- 
carry Inte- ment mentioned in the Will, the Legacy ſhall carry 


A Shaf Intereſt from the Teſtator's Death, becauſe the Land 


given out of yields P rofit f rom that Time. 
Land, it car- - 
ries Intereſt from the Death of the Teſtator, becauſe Land yields Profits 


If out of 


. Py 7 
perſonal E- 2dly, But if a Legacy be given out of a Perſonal 
ate, it yields 


ltere fm Eſtate, and no Time of Payment mentioned in the 


a Year after Will, this Legacy ſhall carry Intereſt only from the 
Teſtator's 


Death ; but End of the Year, after the Death of the Teſtator; and 


if a Time of Lord Chancellor, upon a Debate from what Time In- 
Payment be 


mentioned, tereſt ſhould commence, ſaid, That he took this to be 


then Interelt the ſettled Difference. 
from that | 


Time. 


If a Lezacy 340%, If a Legacy be given charged upon a dry Re- 
be given on- yerſion, here it {hall carry Intereſt only from a Year 


* 
* 


ly out of a 


Reverſion or Remainder, it ſhall not yield Intereſt but from the End of the Year. 


2 after 
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a the Death of the Teſtator, a Year being a conve- 


nient Time for a Sale. 


4thly, If a Legacy be given out of a Perſonal Eſtate, 
conſiſting of Mortgages carrying Intereſt, or of Stocks 
yielding Profits half-yearly, it ſeems, in this Cafe, 
the Legacy ſhall carry Intereſt from the Death of the 
Teſtator. 


— 


If out of a 
Perſonal E- 
ſtate, con- 
ſiſting of 
Mortgages, 
or Funds 
carryi 
Intereſt 


then it ſhall carry Intereſt from the Death of the Teſtatbr. 


5thly, If a Legacy be brought mto Court, and the 
Legatee has Notice of it, ſo that it is his Fault not to 
pray to have the Money, or that the Money ſhould be 
put out, the Legatee, in ſuch Caſe, ſhall loſe the In- 
tereſt from the Time the Money was brought into 
Court; but if the Money was put out, the Legatee 


thoſe by ſimple Contract, as otherwiſe, and the ſimple 
Contract Debts ſhall carry (a) Intereſt, as the Land, 
which is the Fund, yields annual Profits. 


_Lmple contract Debts carry Intereſt, 


If a Legacy 
be brought 
into Cour ty, 
Legatee ſhall 
loſe the In- 
tereſt while 
the Legacy 
remains in 
Court; but 


ſhall have the Intereſt, which the Money put out by 8 
the Court, did yield. 3 Court placed 
. | out at Inte- 
reſt, Legatee to have ſuch Intereſt, 
thy, A Legatee or Creditor coming in before the Leeztee or 
Maſter, and not party to the Cauſe, ſhall have his coming in 
Coſts ; for it was in his Power to have brought a Bill ores Ma 
for his Legacy, or Debt, which would have put the Legacy or 
Eſtate to further Charge. — I 
Coſts, 
7thly, Lord Chancellor ſaid, that twas the daily 1 one by 
PraCtice, if a Man deviſed his Lands for the Payment Wil charge 
of his Debts, this Deviſe makes the Land as a Secu- wit - 
rity or Mortgage, for all the Teſtator's Debts, as well Fzyment of 


his Debts, 
this is like a 
Mortgage 
for his Debts, 
and will 
make the 


(a) Vol. I. Carr verſus Lady Burlington. 


Core 
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Caſe 8. Gore verſus Gore. B. R. 
(Argument for Edward Gore the Plaintiff.) 

A. ſeiſed in HIS Caſe came on before Lord Chancellor Mac- 

ee tn tw cleghat, who directed it to be referred to the 


C. both un- Judges of the King's Bench for their Opinion. 
married, and 

deviſes his Lands to Truſtees for 500 Years, in Truſt to pay 50 J. per Annum to his eldeſt 
Son B. for Life, with Power of Diſtreſs, and on ſeveral other Truſts, (ſome of which are 
remote) Remainder to the firſt, and every other Son of B. in Tail, Remainder to C. the ſe- 
cond. Son for Life, Remainder to his firſt, &c, Son in Tail, Remainder over. By the 2 
Opinion, this a good executory Deviſe to the firſt Son of B. 


The Teſtator William Gore had ſeveral Sons, Thomas 
and Edward Gore, c. and ſeveral Daughters; and 
being ſeiſed in Fee of diverſe Manors and Langs, did, 
by his Will dated 14th Fuly 1718. deviſe thete Lands, 
Tc. to Truſtees for 500 Years, and after- the Deter- 
mination of that Term, to the firſt Son of his eldeſt 
Son Thomas (who was then a Bachelor) to be be- 
gotten in Tail Male, and ſo to every other Son of 
the Body of Thomas to be begotten in Tail Male 
ſucceſſively; 


Remainder to the Teſtator's ſecond Son Edward for 
Life, Remainder to his firſt, c. Son in Tail Male 
ſucceſſively, with diverſe Remainders over. 


The Truſt of the Term of 500 Vears was, to pay 
the Teſtator's Debts and Legacies, which were con- 
hderable, and likewiſe to pay 50 J. per Annum An- 
nuity to the Teſtator's eldeſt Son for his Life, with « 
Power for his ſaid eldeſt Son to diſtrain for the ſame, 
if in Arrear, with a Power to the Teſtator's younger 
Son Edward to charge the Premiſſes with 1000 l. a- 
piece for his younger Sons or Daughters, payable at 
twenty. one, and with a Maintenance for them in the 
mean Time, not exceeding the Intereſt of their Far- 
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tions; the Truſtees to raiſe ſuch Portions, and Main- 


tenance out of the Term for 500 Years, and when 
all the Truſts of the Term were performed, then the 
Term to attend the Inheritance. 


Alſo the Teſtator declared, that the Reaſon why he 


gave his eldeſt Son Thomas no more than 501. per An- 


num, was, becauſe his {aid eldeſt Son had ſtood him 
in a great deal of Money, and was to have 400 J. per 
Annum in Lands in Maliſbire, immediately after his the 
Teſtator's | Death. 


In the February following the Teſtator died, leaving 
his eldeſt Son Thomas then a Bachelor, who afterwards 
married, and had a Son. 


The firſt Queſtion was, whether the Deviſe to the 
firſt Son of Thomas (the Teſtator's eldeſt Son) was good? 


2dly, In whom the Freehold of the Premiſſes did 
velt at the Death of the Teſtator ? | 


And I argued before the Judges, in Behalf of the 
younger Son Edward Gore 


As to the Points in Queſtion, the Caſe may be put 


in very few Words, and is but this: 


The Teſtator Milliam Gore, ſeiſed in Fee of the Pre- 
miſſes in Queſtion, deviſes them to Truſtees and their 
Heirs, to the Uſe of the {aid Truſtees for 500 Years, 
upon ſeveral Truſts yet ſubſiſting, and likely long to 
continue, and from and after the Determination of 
that Eſtate, then to the Uſe of the firſt and every other 
Son to be begotten of the Body of the Teſtator's eldeſt 
Son Thomas Gore, in Tail Male ſucceſſively, Remainder 


to the Uſe of the Teſtator's ſecond Son Edward Gore 
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for his Life, with Remainders over. The Teſtator 
dies, and at his Death, his eldeſt Son Thomas had no 
Son, but afterwards the Teſtator's eldeſt Son Thomas 
has a Son, (the now Defendant William Gore, upon 
which the Queſtion is, whether this Son of Thomas 
Gore, born after the Teſtator's Death, be intitled to 
the Premiſſes? 


And I humbly take it, that the Son of Thomas Gore, 
born after the Death of the Teſtator, is not intitled to 
the Premiſſes in Queſtion. 


I cannot ſay, nor can the other Side inſiſt, that at 
the Time when the Teſtator William Gore made his 
Will, whereby he deviſed the Premiſſes to Truſtees for 

Foo Years, Remainder to the firſt Son of the Body of 
his eldeſt Son Thomas Gore, to be begotten in Tail Male, 
that the Deviſe over of this Remainder, to ſuch firſt 
Son of Thomas Gore, was in all Events, void at the Time 
of the making this Will. No; by Poſhbility it might 
have been a good Devile : It might have been a good 
Deviſe, even by way of Remainder, becauſe it was, at 
the Time of making the Will, poſhble, that this Tho- 
mas Gore the Teſtator's eldeſt Son, might have a Son 
born after the making the Will, and before the 
Teſtator's Death; and tho' this may, in ſome ReſpeQs, 
be {aid to be no Will until the Death of the Teſtator, 
yet after the Death of the Teſtator, in caſe of a De- 
viſe of Land, (which is the preſent Caſe,) a Will, in 


(a) Vide many Relpects, relates to the (a) Time of the making; 
Ol, I. r 


227-1 and therefore, if I deviſe all my Lands, and afterwards 


fus Earl of purchaſe more Lands, this Will ſo far relates to the 
e es Time of making it, as not to paſs the after-pur- 
Alberie, chaſed Lands; nay, tho' the Teſtator ſignifies his ex- 
preſs Intention that his after- purchaſed Lands ſhould 
paſs; or if the Teſtator deviſes all the Lands which 


he ſhall die ſeiſed of, yet this will not paſs Lands pur- 
4 | chaſed 


: n. Gore is mention'd improperly in this Place, his Birth having hap- 
R pere'd ſome Time afterwards, (vide poſt 64.) and occaſioned the Reporter's 
' arguingthe Caſe a ſecond Time in B. R. The Reader will perceive this Mi- 

Rake has ariſen by tranſcribing the Caſe as ſtated in the ſecond Argument. 
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chaſed ſubſequent to the making of the Will; as was 
adjudged in this Court in the Caſe of Bunter and Cook, 
1 Salk. 237. 


It is true, it is ſhewn in this Caſe, that the Will 
is dated the 14th of Fuly 1718. and that the Teſtator's 
Son Thomas Gore was then a Bachelor, and that the 
Teſtator died in February following; yet as it is wholly 
uncertain when any Perſon living is to die, ſo at 
the Time when the Teſtator made this Will, it was 
then wholly uncertain, how long afterwards the Te- 
ſtator might live. It could not be then known, but 
that the Teſtator might live ſo long after the making 


the Will, as that his eldeſt Son Thomas Gore might have 


a Son born in the ſaid Teſtator's Life-time, and the 
ſubſequent Event, or what happened afterwards, will 


not alter what the Law was at the Time of making 
this Will. 


Then I would ſuppoſe, that after the making this Will, 
the Teſtator's eldeſt Son Thomas Gore had had a Son born 
in the Life of the Teſtator, how would this Son have 
taken, whether by way of Remainder expectant upon 
this 500 Years Term, or by way of executory Devile ? 


Plainly ſuch Son would have taken by way of Re- 
mainder, and not by way of executory Deviſe; for 
then the Caſe would have been but this: The Teſtator 


deviſes Lands to Truſtees for 500 Years, Remainder 


to the firſt Son of the Teſtator's eldeft Son Thomas Gore, 


to be begotten in Tail Male, Remainder to the Teſta- 


tor's ſecond Son Edward Gore for his Life, and Tho- 
mas Gore the Teſtator's eldeſt Son, has no Son born 
at the Time of making the Will, but afterwards 
(and in the Life-time of the Teſtator) has a Son; 
and then the Teſtator dies; it ſeems there can be no 
Doubt, but that this Son of Thomas Gore, born after the 
making 
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making the Will, and in the Life-time of the Teſta- 
tor, would have been intitled to the Premiſſes, and 
would have taken by way of Remainder, and not by 
way of executory Deviſe. 


Wherefore, ſince in the preſent Caſe it was poſſible, 
at the Time of making this Will, that the Deviſe 
over of the Premiſſes to the firſt Son of Thomas Gore, 
might have taken Effect by way of Remainder, by the 
Birth of a Son in the Life-time of the {aid Teſtator, 1 
and after the making the ſaid Will; and ſince it is laid 
down as a Rule in the Caſe of Purefoy and Rogers, 
(2 Saund. 388.) that where a Deviſe might ever take 
Effect as a contingent Remainder, in ſuch Caſe, it ſhall 
not operate as an executory Deviſe; if, where a De- 
viſe over might operate but as a contingent Remain- 
der, which is but a precarious Eſtate, and at the Mer- 
{ cy of the Tenant for Life to deftroy when he pleaſes, 
| I ſay, if even in that Caſe the Deviſe over {hall not 
ll take Effect as an executory Deviſe, I ſubmit it to your 
1117 Lordſhips, whether the preſent Caſe is not within that 
Rule, and to receive the like 6— 
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But for Argument-ſake, taking this Point to be a- 
gainſt me, {till the principal Cale is for me. 
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Firſt, J may take this for granted, that in the pre- 
lent Caſe, where the Deviſe is to the Truſtees only 
for 500 Years, with Remainder to the firſt Son of 
Thomas Gore to be begotten in Tail Male, and Thomas 
Gore has no Son born in the Life of the Teſtator: 
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That this Remainder cannot operate as a contingent 
Remainder, becauſe there is no Freehold to {ufpport 
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it, and that therefore, as a contingent Remainder, this 
is void. I 
I 80 
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So that the only Way to make good this Deviſe 
over to the firſt Son of Thomas Gore, mult be to con- 
ſtrue it an executory Deviſe. 


And in Favour of this Conſtruction, it has been 
much inſiſted upon, that in the Deviſe over to the 
firſt Son of Thomas Gore to be begotten, theſe Words 
[to be begotten | import a future and executory Deviſe, 
and make the Caſe different from what it would have 
been, if ſuch Deviſe over had been to the firſt Son « 
Thomas Gore begotten. 


Now the Words begotten and to be begotten, procrea- 


3 tis and procreandis, have been always held to 4 the very (, Vide 
Val. I. 
(a) ſame, as is expreſly ſaid in 1 Int. 20. b. Hewit ver- 


ſus Ireland, 


And tho' it may be objected, that admitting the 
Words begotten and to be . may be the ſame in 
Caſe of a Deed, yet that it will be otherwiſe in Caſe 
of a Will, which is the preſent Caſe: 
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Yet that theſe Words are exactly the ſame in Caſe 
; of a Will, as in the Caſe of a Deed, has been deter- 
1 mined in the Court of Chancery. 2 Vern. 545. Cook 
: verſus Cook, Paſche 1700. Where the Deviſe being 
to the Iſſue of J. S. begotten, the then Lord 
Keeper, in the Determination of that Caule, declared, 
that the Words begotten, or to be begotten, make no 
Manner of Difference, but are the ſame, as well in 


Conſtruction of Wills, as Settlements, and take in 2 all 
the Iſſue afterwards begotten. 


In the preſent Caſe, where the Deviſe is to the firſt 

F Son of Thomas Gore to be begotten, ſuppoſe Thomas 
1 Gore had had a Son born before the making of this 
3 Will, and never had any other Child; ſurely accord- 
vol. II. K ing 
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ing to theſe Authorities, {uch Son, tho' born before the 
making of the Will, would have taken the Premiſſes, 
and that by Virtue of the Words to be begotten. 
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I would beg Leave to put this Caſe a little further: A 


Suppole the Teſtator had one Son born before 
the making of the Will, and had deviſed his Lands 
to his firſt Son to be begotten, and then had a Son born 


after the making of the Will, which of theſe two Sons | 
ſhould take? | 


Why ſurely the eldeſt Son, and that by Virtue of 
the Deviſe to the Teſtator's firſt Son to be begotten, 
tho' he was born betore the Will. 


And if this be ſo, it is a Demonſtration, that the 
Words begotten and to be begotten are the very lame. 


Accordingly as they have been, and are, frequently 
uſed promitcuoully in moſt Deeds or Wills, where an 
Eſtate- tail is created, and are now become almoſt tech- 


nical Words: 


It might be at this Time of Day of dangerous 
Conſequence, to put upon them a new and different 
Conſtruction from that which the uniform Reſolutions, 
as well of the Courts of Law, as Equity, have agreed 
to give them. 


But for Argument-ſake, taking this Point to be alſo 
againſt me, | 


Still I humbly, inſiſt, that the Deviſe in the prin- 
cipal Caſe, being to the Truſtees for 500 Years, and 
from and after the Determination of that Eſtate, to the 


firſt Son of the Body of Thomas Gore to be begotten, 
I this 
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his Deviſe over to the firſt Son of Thomas Gore in Tail, 
cannot be good by way of executory Deviſe, for theſe 
Reaſons : 


Firſt, e Becauſe the Deviſe over to the firſt Son of 
Thomas Gore to be begotten, is not limited to take Ef- 
fect within the Comp aſs of Time which the Law al- 
lows for that N for though Thomas Gore had a 
Son afterwards, yet that Son does not take a legal and 
alienable Eſtate, until the precedent Term of 500 
Years is determined. 


And in the next Place, this Deviſe over to the firſt 
Son of Thomas Gore to be begotten in Tail, and which 
is expectant only on a Term for Years Sl to the 
Truſtees, cannot be good as an Executory Deviſe, be- 
cauſe the Freehold of the Premiſſes cannot, in this 
Caſe, deſcend to the Heir at Law of the Teſtator, there 
to wait, until the Executory Deviſe takes Effect, with- 
out which ſuch Executory Deviſe cannot be g00d. 


Now I ſay, the Freehold, in this Caſe, cannot de- 
ſcend to the Teſtator's Heir at Law, becauſe it is de- 
viſed over by this Will from the Heir at Law, to ſe- 
veral Perſons in eſſe for their Lives ſucceſſively. 


Thirdly, Another Reaſon, why this Deviſe over to 
the firſt Son of Thomas Gore to be begotten cannot 
operate as an executory Devile, 1s, becaule it is deviſed 
to this firſt Son as a Remainder, and therefore cannot 
take Effect as an executory Deviſe. 


Firſt, Then I take i it, that this Deviſe being to Tru- 
ſtees for 500 Years, and afterwards to the firſt Son of 
Thomas Gore to be begotten in Tail Male, the ſame is 
too remote a Deviſe over to take Effect as an execu- 


tory Dent 
And 


(a) Vide. 
Salk. 230. 


* Mr. Bootle. 
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And here I would not enter into that large Field 
of Learning of executory Deviſes; I would not trace 
out their Original, when they began, nor would I ex- 
amine into the Progreſs they have made; only this I 
may ſay, they obtained from the Court their firſt 
Commencement not without great Difhculty ; and as 
to their Progreſs, it has not been allowed without 
great Reluctancy, hardly without continual Entries of 
Proteſtations, (if I may be permitted to ſay ſo) that 
the Court would not/go one Tot further than the for- 
mer Reſolutions had carried them, and had almoſt 
repented of having gone ſo far. 


I would juſt beg Leave to mention {ome Expreſſions 
made uſe of by Lord Chief Juſtice Treby, in the Delive- 
ring of his Opinion in the Caſe of Scattergood and Edge, 
* (4) That his Lordſhip had obſerved thele executory 
Deviſes had introduced many intricate Queſtions 
not known to the Plaineſs of the Common Law; 
that for this Reaſon he would be always againſt the 
leaſt Enlargement of that Time, to which former 
Reſolutions had confined them, and that he would 
do nothing in Favour of ſo inconvenient an Eſtate. 


So that I take it for granted, if it can be made 
appear, that the allowing of this executory Deviſe 
will be to carry it any Thing farther than has been 


yet done, this alone will be a ſufficient Argument 
againſt it. | 


Having {aid thus much, I would not repeat what 
the Learned Counſel on my Side inſiſted upon in 
his Argument, © That every executory Deviſe muſt be 
* confined to one or more concurrent Life or Lives, or 
* elle it would be void; and that this executory Deviſe 


might exceed that Time, in regard Thomas Gore might 


4 die 
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57 


4 die without a Son, and leave his Wife privement enfient 


« with a Son, who might be born nine or ten Months 
« after the Death of his Father Thomas”; it would be 
tedious, and take up too much of your Lordſhips Time, 
to repeat thoſe ſeveral Authorities which he cited, and 
what he urged upon that Head; I take it, all that 
can be ſaid, has been {aid upon that Part of the Sub- 
jet, and hope it will have its Weight with your Lord- 
ſhips. | 


What I ſhall inſiſt upon, is, that this Deviſe being 
to the Uſe of Truſtees for 500 Years, and from 
and after the Determination of that Eſtate, to the Uſe 
of the firſt Son to be begotten of the Body of Thomas 
Gore in Tail Male, this Deviſe over to the firſt Son, 
Cc. is a void Devile, becauſe it cannot take Effect until 
after the Determination of the Term of 500 Years, and 
and will not veſt upon the Birth of this firſt Son of 
Thomas Gore, ſo as to become a legal and transferable 
Eftate, until the 500 Years Term 1s determined, 


But before I come to this Point, 1 would ſpeak a 
Word with Regard to this Term of 500 Years de- 
vited to the Truſtees, and which is limited precedent 
to the Deviſe over to the firſt Son, Tc. As to this 
Term of 500 Years, if a Court of Law were to take 
Notice of the Nature of the Truſts declared thereof, 
(which methinks they ſhould not, being a Matter 
merely of Equity,) but if a Court of Law will take 
Notice oj rults in Equity, they may lee, that the Truſts 
of this Term are ſuch, as (for ought appears to the 
contrary) may laſt as long asche Term itſelf ; the 
Truſts are not only to pay ſeveral Annuities for Lives, 
but to pay ſeveral great Debts, and conſiderable Por- 
tions to the Teſtator's younger Children, with Inte- 
reft, and alſo additional Portions given by the Codicil. 


Vol. II. 3 But 
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But beſides this, by the Will, the two younger Sons 4 
of the Teſtator, when they ſhall be in Poſſeſhon, have 
a Power to charge this 500 Years Term with Portions 
for their younger Children, payable at their Ages of 
twenty-one, and to their Daughters at twenty-one or 
Marriage, with Maintenance in the mean Time, not 
exceeding the Intereſt of their Portions, and the like 
Power for the Teſtator's eldeſt Son to charge the Term 
with Portions to his younger Children. 


So that the Children, who are to take thele Portions 
to be charged upon this 500 Years Term, may not be 
yet born, not born for theſe many Years, and after 
their Birth, they are not to receive their Portions till 
twenty-one, neither is there any Proviſo for making 
void the Term, even upon the Payment of all theſe 
Debts, Portions, and Annuities. 


There is indeed a Proviſo, that if the Perſon next 
in Remainder after this Term of 500 Years, ſhall, 
to the good liking of the Truſtees, ſecure the Pay- 
ment of theſe Annuities, Debts, and Portions, then 
the Term ſhall attend the Reverſion. 


But whether the next Perſon in Remainder ever 
will, or ever can, or ever ſhall think it worth his 
While to give {uch Security, does not appear. 


Tho ſurely in the Caſe of a Truft, and ſuch a Truſt, 
ſo likely to continue for ſo very long a Duration, it is 
not probable a Court of Law will take Notice of ſuch 
a Truſt, or how long the ſame is to laſt; here it is 
made Part of the Cale, that it is not yet determined, 
and 1t does not appear when it wall. 
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perly called an executory Deviſe. 
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80 that I take it, this Term of 500 Years muſt be 
looked upon in a Court of Law, as an abſolute Term 
for ſo long a Time, and that the Truſts thereof are 


quite out vf the Caſe. 


Then the Caſe is no more, than that the Teſtator 
deviſes the Premiſſes to A. for 500 Years, and from and 
after the Determination of that Eſtate, then to the firſt 
Son of Thomas Gore to be begotten in Tail Male, with 
a Remainder to Edward Gore, ſecond Son of the Teſta- 
tor, for his Life, Oc. 


And here it ſeems to me, that the Deviſe over can- 
not, by Way of executory Deviſe, (as the other Side 
would have it operate) pals, or veſt any legal or tranſ- 
ferable Eſtate in this firſt Son, until the Determination 
of the 500 Years Term. 


As to this, the Nature of an executory Deviſe is to 
be conſidered. 


Now every executory Deviſe is to be conſidered as 
an original Deviſe, not depending upon any prece- 
dent Eſtate given by the Wall, but 1s an Eſtate which 


is to ariſe and ſpring up in Poſſeſſion at the Time ap- 


pointed for that Purpoſe, and then, and not till then, 
to take Effect as a legal and alienable Eſtate, 


in the mean while, the Deviſe is rightly and pro- 


4 


Perhaps a Term ſo long as five hundred Vears may (#) Vide 
look a little ſhocking; and in (a) antient Times theſe —— 
long Terms were not uſual ; Terms for Years, tho' ne- e. 
ver {o long, were formerly but little regarded in Law, 


as they were at the Mercy of the Remainder-man, or Re- 
verſioner 
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verſioner to deſtroy them; for theſe Termors could not 
falſify, in caſe of a feigned Recovery ſuffered by the 
Remainder- man or Reverſioner, until this was remedied 
by Stat. 23 H. 8. cap. 1 5. 


In the preſent Caſe, inſtead of this long Term of 
five hundred Vears, I would put the Caſe of a Term 
of five Vears only, for the Alteration of the Term can 
make no Alteration of the Law, as to this Point of 
the Eſtate's veſting, 


Suppoſe then the Teſtator, in the principal Cale, 
had deviſed the Premiſſes to A. for five Years, and after 
the Determination of that Term, to the firſt Son of 
Thomas Gore to be begotten in Tail Male. 


And ſuppoſe that after the Death of the Teſtator, 
and within this Term of five Years, Thomas Gore had 
had a Son born, yet I take it that, until the five Years 
had determined, no legal or alienable Eſtate had veſted 
in this firſt Son of Thomas Gore. 


It any legal Eſtate would have veſted in ſuch firſt 
Son, Oc. upon his Birth, it mult have veſted in him as 
a Remainder, that is, the Truſtees muſt have been 
poſſeſſed of the Term for five hundred Years, (or for 
five Years, as I would now call it,) Remainder to the 
firſt Son of Thomas Gore (being born) in Tail Male. 


But, with Submiſſion, that Eftate which at the 
firſt, at the making of this Will, and at the Death 
of the Teſtator, was an executory Deviſe, can 
never afterwards be turned into, or become a Re- 
mainder, nor can it be claimed as a Remainder, but 


mult continue an executory Deviſe, until it takes Effect 
in Poſſeſſion. 
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This Point would appear in a clearer Light, if 1 
might ſuppoſe, that at the Time of the Teftator's 


making his Will, this Thomas Gore had had a Son born. 


In regard that then, by the Deviſe of the Premiſſes 
in Queltion to the Truſtees for 500 Years, and from 
and after the Determination of that Eſtate, to the firſt 
Son of Thomas Gore, ©c. this had been a common plain 
veſted Remainder in {ſuch firſt Son of Thomas, Oc. 


But it happening, in the preſent Caſe, that Thomas 
Gore had no Son born at the making of the Will, nor 
at the Death of the Teſtator, and the precedent Eſtate 
being only a Term for Years, and conſequently unable 
to ſupport a contingent Remainder, and therefore this 
being void as a Remainder, for this Reaſon, ſay they 
on the other Side, we do not claim the Premiſſes by 
way of Remainder, for as ſuch it would be void, but 
our Title is by way of executory Deviſe. 


The Conſequence of which muſt be, that they will 
be obliged to abide by this as an executory Deviſe, and 
it can never afterwards operate as a Remainder. . 


Whereas, if the Eſtate in the Premiſſes were to veſt 
in the firſt Son of Thomas Gore upon his Birth, as a 


legal Eſtate, it muſt be in him as a Remainder expectant 


upon the Term for 500 Years. in the Truftees, 


But tho! I dv inſiſt, that no legal Eſtate can veſt in 
the firſt Son of Thomas Gore upon his Birth, until the 
Determination of the precedent Term, either by way 
of Remainder, or otherwiſe, yet if this precedent Term 
were but for five Years inſtead of five hundred, or for 
any Term not too long for an executory Deviſe to wait 
and expect, I might admit, that if the Teſtator in 
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the preſent Caſe had deviſed the Premiſſes to Truſtees 
for five Years, or for thirty Years, and afterwards to 
the firſt Son of the Body of Thomas Gore to be be- 
gotten, and Thomas Gore had had a Son born within the 
Term of thirty Years, that a Sort of Right or Poſſi- 
bility might have veſted in ſuch Son upon his Birth, 
and ſuch a Poſſibility as would have deſcended to the 
Heirs Male of his Body, tho' ſuch Son had died before 
the Determination of the Term, and yet this would 
be no legal Eſtate. 


But this is no new Notion, being exactly agreeable 
with another Cale =_ and adjudged of an execu- 
tory Deviſe too, and that is, where a Man poſſeſſed 
of a Term for 1000 Years deviſes to A. for Life, Re- 


mainder to B. his Executors and Adminiſtrators during 
the Reſidue of the Term, and dies. 


Here A. the firſt Deviſee has, during his Life, the 
whole Intereſt in the Term, and B. rhe Deviſee over, 
notwithſtanding the manifeſt Impoſhbility that A. 
ſhould outlive theſe 1000 Years, has, in Notion of 
Law, but a Poſhbility ; wherefore, tho' it was for 
{ometime held, that ſuch Intereſt would not ſo much as 
go to Executors, (Moore 8 3 1. Price verſus Almory,) which 
Difficulty is now got over, and the Law altered in that 
Point, yet it is {till held and reſolved, that B. the De- 


Caſe of Wind . 5 0 
ver. Alberne in, and that he has but a Poſſibility, which he can 


eng ub! neither aſſign, grant over, or deviſe. So is 4 Co. 66. b. 
Fulwood's Caſe, 10 Co. 47. b. Lampet's Caſe, 1 Sid. 187. 
Cooke verſus Bellamy. | 


From hence it is manifeſt, that one may have an 
Intereſt or Poſſibility, and yet no legal Eſtate ; and in 
Caſe the precedent Term in the preſent Caſe were but 
for five, or thirty Years, with Remainder to the firſt 
3 OK | Son 
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Re of Thomas Gore, ſuch firſt Son, if born within the 


five, or within the thirty Years, might, on his Birth, 
have an Intereſt or Poſſibility, but no legal Eſtate, until 
the Determination of the precedent Term. 


But in the principal Caſe, the precedent Term be- 
ing for ſo long a Time as 500 Years, this is too long 


for an executory Deviſe to wait, and therefore void, by 


Reaſon of the Remotenels of its Commencement. 


Beſides, as in the preſent Cafe I have ſaid, that 
every executory Deviſe is an original Deviſe, and inde- 
pendent upon any precedent Term, it ſeems the ſame, 
as if the precedent Term were out of the Cafe, in 


every Reſpect, except to denote and aſcertain the fu- 


ture Time when the executory Deviſe is to take 


Effect. 


And therefore I would mention ſome Caſes in the 
Books of executory Deviſes without any Term li- 
mited before them, or any Contingency attending 
them. | 


In 1 Lut. 798. Clark verſus Smith, this Caſe is men- 
tioned by the Court, and admitted to be Law: A. ſei- 
zed of Land in Fee, deviſes to B. in Fee, to commence 


and take Effect {ix Months after the Teſtator's Death, 
this is plainly a good executory Deviſe, and will take 


Effect at the End of ſix Months after the Teſtator's 
Death. i 


But it is expreſly held there, that during thoſe ſix 
Months, the Eſtate deſcends, and continues in the Heir 
at Law of the Teſtator. * * 


Conſequently it does not veſt in the Deviſee during 


the ſix Months; for one and the ſame Eſtate cannot be 
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at the ſame Time intirely in two different Perſons, (vix.) 
in the Heir, and in the Deviſee, and as the Freehold 
and Inheritance is in the Heir, and out of the Deviſee, 
ſo the Deviſee, for theſe ſix Months, cannot alien, or 
aſſign over ſuch Eſtate. 


And as ſix Months was the Time mentioned in that 
Caſe, the Law will be the ſame, were the Devile to 
take Effect ſix Years after the Teſtator's Death; for 
during that Time, no legal Eſtate being veſted in the 
Deviſee, the Ownerſhip of the Eſtate would be wholly 
lock d up. | 


Of the ſame Nature with this, is another Caſe ſo- 
lemnly adjudged upon a ſpecial Verdict, in Cro. Elix. 
878. Pay's Caſe: One ſeized in Fee deviſed Lands to 
J. S. for five Years from Michaelmas then next, Re- 
mainder to the then Plaintiff in Fee, and the Que- 
ſtion was, Whether this was a good Deviſe of the Re- 
mainder in Fee to the. Plaintiff ? 


WW 


Obj. It was not a good Deviſe of ſuch Remainder, 
becauſe the ſame could not veſt in the Deviſee upon the 
Death of the Teſtator; and it being a Remainder in 
Fee, expectant upon a Leaſe for Years, the Freehold 
would be in Abeyance, which the Law would not ſuf- 
fer ; and that the Freehold or Remainder in Fee would 
not veſt before Michaelmas then next after the Teſta- 
tor's Death, becauſe the particular Eſtate deviſed for 
five Vears was not to begin or take Effect until that 
Time. | 


But adjudged, that this was a good Deviſe of the 
Remainder in Fee; for tho' it was admitted, that a 
Freehold could not expect, or be in Abeyance, yet in 
that Caſe, the Freehold and Fee-{1mple deſcended, and 
veſted in the Heir at Law till Michaelmas, and ſo was 
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not in Abeyance, and this made the Deviſe of the Fee- 
{imple after Michaelmas good. 


Now both theſe Caſes manifeſtly ſhew, .that in ſuch 
executory Deviſes, the legal Eftate deſcends to the Hew 
at Law, till the Time appointed comes for the execu- 
tory Deviſe to take Effect in Poſſeſſion, and that, in 
the mean Time, there is no legal Eſtate in the Deviſee 
the plain Conſequence of which is, that he cannot 
grant over any legal Eſtate, but that, during that 


Time, the Ownerſhip of the Eſtate is locked up, and 
become unalienable. 


Then the Queſtion comes to be, how long the Law 
will allow that the Ownerſhip of an Eſtate ſhall be 
thus intirely locked up, or for how long Time an ex- 
ecutory Deviſe will be permitted to wait and expect? 


And this Queſtion ſeems in a great Meaſure to have 
been determined in the Caſe of Scattergood and Edge, 
Salk. 229. where it is {aid by the Court, that twenty, 

nay thirty Vears have been allowed a reaſonable Time 
for the Commencement of an executory Deviſe, which 


ſeems to imply, that no more than thirty Years would 
be allowed. 


But can it ever be maintained, that a Deviſe of 
Lands to J. S. and his Heirs, to commence and take 
Effect 500 Years after the Death of the Teſtator, 
would be allowed? or, to bring it nearer to the prin- 
cipal Caſe, that a Deviſe to the firſt Son of Thomas Gore 
to be begotten in Tail Male, to commence and take 


Effect 500 Years after the Death of the Teftator, 
would be good? | 


Surely, if a Deviſe to a Man in Eſe in Fee, to take 
Effect and commence 500 Years after the Death of 
Vol. II. N the 
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the Teſtator, be void, a Deviſe in Fee, or in Tail to 
the firſt Son of Thomas Gore then not born, to com- 
mence 500 Years after the Teſtator's Death, mult be 


at leaſt equally void. 


And yet, in Effect, this is the preſent Caſe, with this 
Difference only, that in the principal Cafe, the firſt 
Son of Thomas Gore (if the Deviſe to him were good) 
would have his Chance of coming to his Eſtate ſooner, 
in caſe the Truſtees for the precedent Term of 500 
Years ſhould ever forfeit their Term; whereas in the 
Caſe I laſt put, the executory Deviſe muſt wait until 
the 500 Years Term ſhall have ended by Effluxion of 
Time. | ME 
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Though certainly theſe very unlikely and impro- 1 
bable Accidents for the Shortning of a Term of 500 b 
Years, will never be ſo far regarded, as to make good 
ſuch remote executory Deviſes to commence 500 
Years after the Death of the Teſtator, upon a Suppo- 
ſition, that ſuch foreign Contingencies might happen; 
and that during all the whole Term of 500 Years, 
the Ownerſhip of the Eſtate is to be unalienable, un- 
til that foreign Contingency of the Termors forfeiting 
their Term does happen. | 


To bring the Caſe ſtill nearer, if the Law be, as I 
bumbly inſiſt it is, that every executory Deviſe is to 
be taken as an original Deviſe, intirely independent 
on any precedent Term or Eſtate given by the Will: 
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Then the Caſe will be the ſame, as if the precedent 
Term of 500 Years given by the Will to the Tru- 
ſtees, had been of other Lands; wherefore I would 
beg Leave, upon that Suppoſition, to put the Cafe 
thus: (viz.) That the Teſtator, in the principal Caſe, 
had been ſeiſed in Fee of the two Manors of Dale and 
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Sale, and had deviſed his Manor of Dale to Truſtees 
for 500 Vears, and by the ſame Will had deviſed his 
Manor of Sale to the firſt Son of Thomas Gore to be 
begotten in Tail Male, to commence and take Effect, 
from and after the Determination of the 500 Years; 
which the Teſtator had before deviſed to the Truſtees 
in the Manor of Dale. 


In this laſt Caſe, the firſt Son of Thomas Gore, and 
Deviſee of the Manor of Sale, would have the Benefit 
of the Contingency of the Truſtees forfeiting the 
500 Years Term; but ſurely the Deviſe in this Caſe 
3 to the firſt Son of Thomas Gore in Tail, though with 
3 the Benefit of the Chance of the Truſtees forfeiting 
3 their Term, would be . void nevertheleſs; as having 
1 too remote a Commencement. 


= NP DIRIL WN Es. * TESSY Es _— Mos ET 7 | q s 
„ — 5 9 w/. . Es FFT . 3 & „ 5 3 Fans, 
i; "TE —_— aL 8 E 97 9G bY LILACE Ly N * „ 1 * aw "Dd 
2 . 12 3 8 1 333 8 De . 1 I; TT ITT = OE 7 LES ©! 7 Hi | 
"I / 4 an I 4 Þ K ? . akin re * Wm 5" 4 R 4 1 n e . - 
x 2 » Om, n 143 5 _ JF. \ > -T y_ Ry 2 1 1 F 
7 „ e : | - a 


So that (as I apprehend) in the principal Caſe, no legal 
or alienable Eſtate veſting in the firſt Son of Thomas 
Gore until the Determination of the 500 Years Term, 


5 and during the Continuance of ſuch whole Term the 
4 Eſtare of the Premiſſes, and the Ownerſhip thereof, 
H being intirely locked up, this is a plain Perpetuity, and 
7 a void executory Deviſe to the firſt Son of Thomas Gore. 
|. Beſides, there is another Reaſon, why this Deviſe 
1 cannot take Effect as an executory Devile ; and that 


is, that in this Caſe, the Freehold of the Premiſſes can- 
not deſcend to the Heir at Law of the Teſtator, there 
to wait until the executory Deviſe takes Effect. The 
only Reaſon, and only Foundation of Reaſon, that can 
be given for the maintaining of theſe executory De- 
viſes of a Freehold or Inheritance, where there is no 
Diſpoſition by the Will of the Freehold, in the mean 
Time, and until the executory Deviſe ſhall take Effect, is, 
That the Freehold and Fee - ſimple of the Premiſles are 
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in the mean Time to deſcend to the Heir at Law of 
the Teſtator. 


And this is the Anſwer, the only Anſwer made to 
the Objection againſt 5 Deviſes, and which 
otherwiſe would be a fatal one; for otherwiſe, and were 
it not for this Anſwer, where the Deviſe is to one for 
Years, with Remainder to an unborn Perſon in Tail or 
in Fee, there the Freehold of the Premiſſes would be 
in Abeyance, which the Law will not permit. 


But in the principal Caſe, the Freehold of the Pre- 
miſſes cannot deſcend to the Heir at Law of the Teſta- 
tor, becauſe it is deviſed away from ſuch Heir at Law, 
to the Teſtator's ſecond Son, Edward Gore. 


And, the Freehold of the Premiſſes being actually 
veſted and fixed in the ſaid Edward Gore, it cannot be 
deveſted and fetched back again out of him, and car- 


ried to the firſt Son of Thomas Gore, when born: And 
therefore, 


In this Caſe the executory Deviſe to the firſt Son of 
Thomas Gore to be begotten, is void. 


Now, as to this Point, I would not ſuppoſe the De- 
vile, in this Caſe, by the Teſtator to the Truſtees, to be 
for ſo long a Term as 500 Years, but J will take it 
to be for {ome ſhorter Term, after which an executory 


Deviſe may commence as for Inſtance, a Term for 
five Years only. 


And then the Caſe would be thus: The Teſtator de- 
viſes the Premiſſes in Queſtion to Truſtees for five 
Years, and from and after the Determination of that 
Term, to the firſt and other Sons of Thomas Gore, to 
be begotten in Tail Male, ſucceſſively, Remainder to 
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Edward Gore the Teſtator's {ſecond Son for his Life, and 
ſo to his firſt Son, c. with Remainder to ſeveral other 
Perſons for their Lives, and to their Sons ini Tail, with 
Remainder to the right Heirs of the Teſtator. 


Now when the Teſtator has deviſed the Premiſſes in 
Queſtion to Truſtees for a Term of Years, and. from 
and after the Determination thereof, to the firſt, We. 
Son of Thomas Gore, to be begotten, in Tail Male : 


As an Eſtate-tail is as much a particular Eſtate 
(ſince the Statute De donis) as an Eſtate, for Life is, I 
take it, that the Teſtator has in ſuch Caſe a Power to 
deviſe or diſpoſe of by his Will, the Remainder in Fee 
expectant upon this executory Deviſe in Tail, in the 


ſame Manner, as if the executory Deviſe to the firſt 


Son Thomas Gore, Ic. had been for his Life only; and in 
this Caſe, the Teſtator having by his Will deviſed over 
the Remainder expeCtant upon this executory Deviſe 
in Tail, unto Edward Gore the Teſtator's ſecond Son, 
for his Life, with ſeveral Remainders over, this not 


only prevents the Eſtate from deſcending to the Heir 


at Law, in Aid of the executory Deviſe, but it ſeems 
pretty clear, that the Remainder over deviſed to Eq- 
ward Gore for his Life, 1s a veſted Remainder, and a fixed 
Eſtate of Freehold in him, which by Virtue of the 
Will he takes by Purchaſe; and, if ſo, then this Re- 


mainder and Freehold being once veſted in Edward 


Gore the Teſtator's ſecond Son, cannot be deveſted, 
or fetched back, or give Way, on the Birth of the firſt 
Son of Thomas Gore. 18 


I look upon this Caſe to be the ſame, as if the De- 
vile had been to the Truſtees for a Term of Years, and 
from and after the Determination thereof, to the firſt 
Son of Thomas Gore, to be begotten, in Tail Male, with 
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Remaiader to Edward Gore, the Teſtator's ſecond Son, 
in Fee, inſtead of for Life only. 


In which Caſe no Eſtate whatſoever could deſcend 
to the Teſtator's Heir at Law, in Aid of, and to make 
Way for, the executory Deviſe to the firſt Son of Tho- 
mas Gore, at the Time he ſhould be intitled to the 


_ fame. 


And I do not fee any Difference, as to this Point, 
whether the Fee - ſimple, or only the Freehold, is de- 
viſed away from the Heir at Law ; for in either Caſe, 
the executory Deviſe to the firſt Son of Thomas Gore to 


be begotten will fail. 


I would own, if the Teftator had deviſed the Pre- 
miſſes to the Truſtees for five Years, and” from and 
after the Determination of that Eſtate, to the firſt Son 
of Thomas Gore to be begotten, in Fee- ſimple, inſtead of 
an Eſtate-tail, here no Remainder could have been 
limited over, and the Fee- ſimple would have deſcended 
to the Heir at Law of the Teſtator, in Aid of the ex- 
ecutory Deviſe, and to give Way to it, when at the 

Time appointed, it ſhould take Effect. 


do if the Deviſe had been to the Truſtees for the 
Term of five Years, and from and after the Determi- 
nation thereof, to the firſt Son of Thomas Gore to be 
begotten in Tail Male, without deviſing any Remainder 
over; here alſo the Fee- ſimple would have deſcended to 
the Heir at Law of the Teſtator, in Aid of the exe- 
cutory Deviſe, when it ſhould take Effect. 


Ss if the Deviſe over had been to the right Heirs 
of the Teftator, which would be a void Deviſe, be- 
caule the Heir, in ſuch Caſe, would be in by Deſcent. 
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But it is quite otherwiſe where, after this execu- 
tory Deviſe in Tail, the Remainder for Life is deviſed 


over to one in 2 and capable of taking, as here it 


is to Edward Gore the Teſtator's ſecond Son, in Re- 
gard the Freehold being thereupon once veſted: in him, 
cannot be fetched back again, or give Way to the after- 
born Son. of Thomas Gore. | 


This is the known Difference, as to this Point, be- 
twixt an Eſtate veſted by Purchaſe, and an Eſtate 
veſted by Deſcent : As if Lands were granted to A. for 
Life, the Remainder to the right Heirs of B. and B. 
has Iſſue a Daughter, and dies leaving his Wife enſient 
with a Son who 1s afterwards born, the Daughter 
claiming by Purchaſe ſhall retain the Lands againſt 
the poſthumous Son. 1 


But if theſe Lands had been granted to B. and his 
Heirs, and B. had died leaving a Daughter, and his 
Wife enſient with a Son who is afterwards born, her 
Title being by Deſcent, ſhall give Way to that of 
the Son. 1 Co. 95. Shelly's Cale, 3 Co. 61, b. Lincoly's 
College Cale. 


So in the preſent Caſe, where the Reverſion in Fee 
deſcends to the Heir at Law, it ſhall give Way to the 
executory Deviſe, whenever the Son of Thomas Gore 
{hall become intitled; but on the other Hand, where 
the Remainder, after this executory Deviſe to the firſt 
Son of Thomas Gore in Tail, is deviſed over, and veſted 
as by Purchaſe, ſuch Remainder cannot be fetched 
back, nor will it gire Way to an executory Deviſe on 
a ſubſequent Birth. 


Nor do I know any Precedent or Caſe adjudged, 


where there i is a Deviſe for Vears, and afterwards an 


18 executory 
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executory Deviſe in Tail or for Life, and after that a 
Remainder over for Life, or in Fee, to a Perſon in eſſe, 
where ſuch an executory Deviſe is allowed good. 
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In the Caſe of Scattergood verſus Edge (Salk. ubi ſupra) 
the Deviſe is to one for eleven Years, and afterwards 
an executory Deviſe in Tail, (as was endeavoured to 
be made out) but the Remainder was there to the 
right Heirs of the Teſtator, ſo that the Reverſion in 
Fee deſcended to the Heir at Law, in Aid of, and to 
give Way to the executory Deviſe: Whereas, 
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Here the Remainder is deviſed from the. Heir at Law, 

and given to Edward Gore the Teſtator's ſecond Son; 

. and if no Caſe has gone ſo far, the Court will not (I 
preſume) carry this Caſe further than any former 1 

Cale of the like Nature, in Favour (as has been ſaid) E 

of ſo inconvenient an Eſtate, | | | 


But further, there is, in the principal Caſe, another 
| | Reaſon why there ſhould not be any Conſtruction 
made for the Deſcending of the Freehold of the Pre- 
miſſes to the Heir at Law, there to wait until the ex- 
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Wil ecutory Deviſe to the firſt Son of Thomas Gore {hall 
Met! take Effect, (via.) becauſe if the Freehold of the Pre- 


(1: miſles, upon the Teſtator's Death, {hall be conſtrued to 
{11 4 . . | d . "PE 

} 1 | deſcend to his Heir at Law (who is the Teſtator's el- 
i Wl | deſt Son Thomas Gore, ) | 


This will merge and deſtroy the Rent-charge of 50 l. 
WW per Annum, deviled to this eldeſt Son by the fame Will, 
|: | and out of the ſame Lands. 3 


| 

1 | And as to this the Caſe in ſhort is, The Teſta- 
11, tor deviſes his Lands to 'Truſtees for 500 Years, in 
Wn Truſt to pay 50 J. per Annum to his eldeſt Son Thomas 
1 Gore for his Life, but with an expreſs power to his 


2 ſaid 
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{aid eldeſt Son, to diſtrain upon Part of the Premiſſes 
for this 50 J. per Annum Rent-Charge, and after the 
Determination of the 500 Years Term, then to the 
firſt Son of Thomas Gore to be begotten in Tail Male. 


* 812 2 855 "A402 1 e 7 * 4 1 8. 1 4 
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9 Now it cannot be ſaid, that this Rent- charge of 
8 501. per Annum to Thomas Gore, is only a Truſt on the 
500 Years Term, becauſe, as there 1s an expreſs Power 
given by the Will to Thomas Gore to diſtrain upon the 
Premiſſes for this 50 J. per Annum, theſe Words alone 
make it a Rent- charge to him iſſuing out of the Lands; 
ſo in Lit. (Se. 218.) it is ſaid, that granting a Power 
a to one to diſtrain on Land for any annual Sum, cre- 
1 ates a Rent-charge. 
1 % 


Then the Teſtator's eldeſt Son Thomas Gore having a 
legal Title to this Rent-charge of 50 J. per Annum, if the 
Freehold of the ſame Land out of which the Rent-charge 
iſſues, be conſtrued to deſcend to him, this will merge, 

and deſtroy the Rent-charge created by the ſame Will; 
for it is wholly inconſiſtent, for the ſame Perſon to bars 
the Land itſelf, and the Rent iſſuing out of the Land; 
and I take it, that the legal Eſtate of the Land being 
deviſed to ae for Vears only, will not prevent 
the Merger of the Rent, but as the Freehold of the 
Land is in him that claims the Rent, the latter muſt 
be extinct: As if the Caſe were, that 4. has a Rent of 
20 l. per Annum iſſuing out of Land, and the Owner 
of the Land were to devile the Land to J. S. for Years, 
Remainder to A. (that had the Rent) for Life, if A. 
agrees to and accepts this Deviſe, the Rent is gone, for 
the-Freehold of the Rent is merged, ſo that 4. cannot 
have an Eſtate for Life in the Rent; and other Eſtate ; 
he cannot have therein, in Regard no other Eſtate was 
granted him, and he cannot have an Eſtate without a 
Donor or Grantor, and fo the Rent is gone. 
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Wherefote this Conſtruction of the Freehold of the 
Premiſſes deſcending to the Teſtator's eldeſt Son and 
Heir, and thereby merging the Rent-charge of 50 /. 
per Annum given by the fame Will, ſhould be avoided, 
without an abſolute Neceſſity for it; and here is no 
Necellity for ir, foraſmuch as the Land may very pro- 
perly and reaſonably be conſtrued to go over to the 
Teſtator's ſecond Son the next Remainder- man, a Per- 
{fon in eſſe, and capable of taking. 


So that, in the preſent Caſe, there ſeems to be no 


Foundation to ſuppoſe the Freehold of the Premiſes 


in Queſtion to deſcend to the Teſtator's Heir at Law, 
there to wait, till the executory Deviſe ſhall take 


Effect. 

And without ſuch Deſcent, there is as little Foun- 
dation to maintain this Deviſe over to the firſt Son of 
Thomas Gore to be begotten in Tail Male, to be good 
as an executory Deviſe. 


I ſhall inſiſt only on one other Reaſon, why this 
Deviſe over of the Premiſſes to the firſt Son of Tho- 


mas Gore to be begotten, cannot operate as an exe- 


cutory Deviſe ; and that is, becauſe it is deviſed by 
way of Remainder. Wd | 


The Deviſe is to Truſtees for 500 Years, and from 
and after the Determination of that Eftate, then to 
the Uſe of the firſt, Wc. Son of Thomas Gore to be be- 
gotten in Tail Male, ſucceſſively. 


This is a plain Deviſe of a Remainder, a Deviſe by 
way of Remainder to the firſt Son of Thomas Gore, Nc. 


I Now 
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Now there are the plaineſt Differences between the 
Nature of a Remainder, and that of an executory Deviſe. 


Iſt, There cannot be a Remainder without a parti- 
cular Eſtate ; but there may be an executory Deviſe 
without any particular or precedent Eſtate. 

2dly, A Remainder is ſubject to be diſcontinued, de- 
veſted or diſplaced by Feoffment or Fine, or to be 
barred by a Recovery. 


But an executory Deviſe cannot be barred by Reco- 


very, nor diſcontinued, nor ſo much as diſplaced, or 
turned to a Right by any Feoftment or Fine; for 
whereſoever the Land which is ſubjected to this execu- 
tory Deviſe is conveyed, it paſſes with this Clog 
chained to it; ſo that it is very reaſonable to inſiſt, 
that where an Eſtate is conveyed as, or by way of a 
Remainder, there it ſhall not operate as an executory 


Deviſe, eſpecially, if there be, (as in this Caſe there 


was) at the Time of making the Will, a Poſſibility that 
it might veſt as a Remainder, by the Birth of a Son in 
the Life- time of the Teftator, and after the making 
the Will. 


And in this Objection J am warranted, tho not by 
any Reſolution, yet by an Opinion, and that a very 
great one; it is that of Lord Chief Juſtice Holt, and 
the reſt of the Judges, in a Caſe which has been cited, 
but I think this Part of it not taken Notice of; I mean 


the Caſe of Goodright and Corniſh, reported (tho but 


ſhortly) in 1 Salk. 225. The Caſe, as there reported, is 
thus : | 


One Knowling, ſeiſed in Fee of Lands, deviſes them 
to his eldeſt Son John for fifty Years, if he fo long 


live, 
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live, and then follow theſe Words, © And as for my 


Inheritance after the Term, I do deviſe the ſame to 


„the Heirs Male of the Body of my eldeſt Son John, 
* and for Default of ſuch Iſſue, to my youngeſt Son 
«© Richard”. Reſolved, that the Deviſe of the Remain- 
der to the Heirs Male of the Body of the Teſtator's 
eldeſt Son John was void as a Remainder, for want of a 
Freehold to ſupport it. 


And the Lord Chief Juſtice Holt, together with the 
reſt of the Judges, likewiſe held, that this Deviſe to 
the Heirs Male of the Body of the Teſtator's eldeſt Son 
John, expectant on this Term of fifty Years, could 


not operate as an executory Deviſe; and one of the 
Reaſons given for it was, * becauſe it was deviſed as a 
Remainder ; indeed another Reaſon added to it was, 


becauſe it was limited per verba de præſenti; ſo that each 
of them was held for a Reaſon why the Deviſe in that 


Caſe could not operate as an executory one, and one of 


them was, becauſe it was deviſed by Way of Re- 
mainder. 


Beſides, this I may obſerve upon the Caſe as re- 
ported by Salk. (and which in Fact were the Words of 
the Will in that Caſe,) 


That the Words there inſiſted upon, to make an 


executory Deviſe to the Heirs Male of the Body of the 


Teſtator's Son ohn, are much more proper, and much 
more adapted for an executory Deviſe, than the Words 
of the Will in the principal Caſe: In the Caſe of Good- 


right and Corniſh, the Teſtator deviſes his Lands to his 
eldeſt Son John for fifty Years, if he ſo long live; then 


follow theſe Words, And as for my Inheritance after 
2 the 


. 


* Sed Vide 1 Salk. where the Opinion of the Court, as to this Point, 


is laid down with: ſome Uncertainty. 
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« the ſaid Term, I do deviſe the ſame to the Heirs 
* Male of my eldeſt Son Fohn: Now theſe Words in 
the Will are proper Words to introduce a new original 
executory Deviſe; and yet it was reſolved that they 
ſhould not operate as an executory Deviſe; and one 
of the Reaſons given was, for that they imported a De- 
viſe of a Remainder : Whereas, 


In the principal Caſe, where the Deviſe is to Tru- 
ſtees for 500 Years, and from and after the Deter- 


mination of that Eſtate, then to the firſt Son of the 


Body of Thomas Gore to be begotten in Tail Male, 
ſurely no Words can be more proper, no Words more 
natural to expreſs a Limitation of a Remainder, than 
to ſay, from and after the Determination of the pre- 


cedent Eſtate for Years. 


And if the Words of the Will, in the Cafe of Good- 
right and Corniſh, ſhall be looked upon fo much to im- 


port a Limitation of a Remainder, as for that Reaſon 


to hinder the Deviſe from ever operating as an exe- 
cutory Devile, 


The Words in the principal Caſe much more plain- 
ly import a Limitation of a Remainder, and there- 
fore, according to the Opinion in Salk. are not to be 
conſtrued to operate otherwiſe than as a Remainder. 


For which Reaſon, in my Apprehenſion, this Deviſe 


over, in the principal Caie, to the firſt Son of Thomas 
Gore to be begotten in Tail Male, 1s void, and cannor 
take Effect as an exęcutory Deviſe. 


* 


T ſhall only add one Thing more, and that is touch- 
ing the Intention of the Teſtator in this Cafe, which 
has been pretty much inſiſted upon by the other Side, 
as well in this Court, as in the Court from whence 
the Caſe comes. 
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4 
It is objected, that the Intention of the Teſtator in 
this Caſe, and in his Will too, is in Favour of the 
Sons of his eldeſt Son Thomas Gore, and that theſe Sons 
of the Teſtator's eldeſt Son ſhould have Preference to 
the Teſtator's younger Sons. 


; — , 

And perhaps this might be the Teſtator's Intention 
nay, ſuppoſing it was, yet every Man's Intention in 
a Will, as well as in a Deed, muſt be conformable to 


the Rules of Law, or elſe it is to be rejected. 


If the Teſtator (as here he ſeems to have done) in- 
tended to deviſe his Eſtate in ſuch a Manner, as that 
the Freehold thereof ſhould be in Abeyance; this In- 


tention is contrary to the ſettled Rules of Law, and 


muſt be rejected. 


If the Teſtator intended (as here he ſeems to have 
done) to make an executory Deviſe, which is not to 
take Effect within that Compaſs of Time which the 
Law preſcribes for that Purpoſe; this is contrary to 
Law, and ſuch an Intention muſt not take Place. 


If the Teſtator intended (as here he plainly did) 
that the Freehold, veſted in a Remainder-man, (the 
Teſtator's ſecond Son Edward Gore) ſhould, after it was 
thus veſted and ſettled, be deveſted and fetched back 
again, to give Way to a ſubſequent Birth of a prior 
Remainder-man; this Intention is contrary to the 


eſtabliſned Rules of Law, and therefore muſt not pre- 
val. 


I would ſuppoſe the Facts in the preſent Caſe to 
have happened thus: As the Deviſe is to Truſtees 
for 500 Years, and afterwards to the firſt, &c. Son 


I of 
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_ 


of Thomas Gore to be begotten in Tail Male, ſucceſ- 
ſively, with Remainder to the Teſtator's ſecond Son Ea- 
ward Gore for Life, with Remainders over rout the 
Will; 


I would ſuppoſe, for Argument Sake, that this firſt 
Son of Thomas Gore ſhould take, and that he had en- 
tered upon, and enjoyed the Eſtate, ſubject to the 500 
Years Term, and that afterwards the firſt Son of Tho- 
mas Gore ſhould die without Iſſue, and without leaving 
any Brother then in Being, ſo that then Edward Gore 
the ſecond Son of the Teſtator, as being the next Re- 
mainder-man, had entered, and that afterwards Thomas 

Gore the Teſtator's eldeft Son had had another (poſthu- 
mous) Son : | 


There would be no Colour, nor would it be con— 
tended for, if this were the Fact, that this ſecond Son 
of Thomas Gore, ſo born out of Time (as I may ſay) 
born after his Brother's Death without Hue, and after 
the Freehold is gone over to the next Remainder-man, 
ſhould, notwithſtanding, be intitled to this Eſtate. 


And yet, in that Caſe, the Intention of the Teſta- 
tor is as plain, and by the ſame Words is expreſſed to 
be, as much in Favour of the ſecond Son of Thomas 
Gore, as of his eldeſt Son, and that every Son of Tho- 
mas Gore ſhould take in his Turn, in Preference to 
the younger Sons of the Teſtator. 


But ſtill this Intention being contrary to Law, is 


not to be regarded. 
But as this Will is penned, there is very little Room 
to argue from the Intention of the Teſtator, in Favour 
of the Sons of Thomas Gore the Teſtator's eldeſt Son; 
becauſe he, that argues for the Intention of the Teſta- 
| tor 
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tor in this Part of the Will, muſt argue againſt what 
is the plain Intention of the Teſtator in another Part of 
the Will ; he that argues to make this a good execu- 
tory Deviſe, in Favour of the firſt Son of Thomas Gore, 
muſt, in order to make good this executory Deviſe, en- 
dara to prove, that the Premiſſes, on the Death of 
the Teſtator, did deſcend to his Heir at Law, () 
his eldeſt Son Thomas Gore, to wait there, until the 


executory Deviſe ſhould take Place. 


— 


But nothing can he more againſt the Intention of 
the 'Teſtator than this would be: For the Teſtator in 
his Will declares his Intention, in the plaineſt Manner, 
and in the moſt expreſs Words, to be that his eldeſt 
Son and Heir Thomas Gore {hall only have a Rent-charge 
of 50 l. a Year out of his Lands. 


Nay, not only ſays ſo by his Will, but gives his 
Reaſons for it, viz. that his eldeſt Son Thomas Gore 
would have another Eſtate upon his Death, of 400 J. 
per Annum in Wilts : Allo for that the Teſtator had, be- 
fore that Time, ſupplied his Son and Heir with divers 
Sums of Money. 


Now when the Teſtator has exprelly ſaid by his 
Will, that his eldeſt Son and Heir ſhall have no par 
of his Lands: 


The other Side, who at the ſame Time muſt admit 
they argue for the Intention of the Teſtator, mult in- 
lit, contrary to this Intention, that the Freehold and 
Fee-{1mple of all the Teſtators Land ſhall deſcend to 
him at the Teſtator's Death; and while the Teſtator 
ſays, that his eldeſt Son {hall have a Rent-charge of 
50 J. per Annum out of his Eſtate, the other Side who 
are {till maintaining the Intention of the Teſtator, muſt 


1 ſays 
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ſay, that the eldeſt Son of the Teſtator cannot have this 
Rent - charge of 50 J. per Annum, that being merged by 
the Deſcent of the Land upon him. All which are Incon- 
ſiſtencies, and therefore doubtleſs, whatever was the In- 
tention of the Teſtator in this Caſe, it muſt be reject- 


ed, not only as repugnant to the Rules of Law, but 
indeed as inconſiſtent with itſelf. 


As to the other Queſtion, which is likewiſe ſent to 
your Lordſhips for your Opinion, (viz.) in whom the 
Freehold of the Premiſſes veſted upon the Death of 
the Teſtator ? 


I take this to be intirely depending upon the for- 
mer Queſtion; for if the Deviſe over of the Premiſſes 
expectant upon this Term of 500 Years to the firſt, 


Tc, Son of Thomas Gore to be begotten, be a void De- 


vile, as we have endeavoured to prove it is, then it 
neceſſarily follows, that the next Remainder ſubſequent 
to this void Deviſe, which is the Deviſe to the Teſta- 
tor's {ſecond Son Edward Gore, muſt take place, and 
conſequently the Freehold of the Premiſſes, upon the 
Teſtator's Death, mult then veſt in the Teſtator's ſe- 
cond Son Edward Gore; this is ſo plain a Conſequence, 


that I ſhall give your Lordſhips no Trouble about it. 


Upon the whole Matter; if, at the Time of ma- 
king of this Will now in Queſtion, it was poſlible 
that the Deviſe over to the firſt Son of Thomas Gore to 
be begotten in Tail Male, might operate and take Ef- 
fect as a Remainder, as it plainly might, in caſe the 
firſt Son of Thomas Gore had been born in the Life- 
time of the Teſtator, which at the Time of making 
this Will was poſſible: 


If the Rule in Diſcountenance of theſe executory 
Deviſes be, that whenever a Limitation of an Eſtate 
Ta 15. R might 
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might by any Poſſibility take Effect as a contingent Re- 


mainder, there it ſhall not operate as an executory De- 


viſe. As I take this to be the Rule: 


If there be no Difference in the legal Acceptation 
of the Words begotten or to be begotten, as I take it to 
be ſettled, that there 1s not : 


If this executory Deviſe cannot take Effect or veſt 
as a legal and alienable Eſtate upon the Birth of a Son 
of Thomas Gore, but muſt wait and expect until the 
Term of 500 Years is determined, as I conceive it 
mult : | | 


If an executory Deviſe to take Effect on the Deter- 
mination of a Term of 500 Years be a Perpetuity, and 
therefore a void Deviſe, as moſt plainly it is: 


If the Rule be, that an executory Deviſe of a Free- 
hold, expeCtant on a Leaſe for Years only, cannot be 
good, unleſs in Caſes where the Freehold may Deſcend 
to the Heir at Law of the Teſtator, there to wait un- 
til the executory Deviſe takes Effect, as I humbly ap- 


prehend this to be the Rule : 


If in the preſent Caſe, the Freehold of the Premiſſes 
cannot deſcend to the Heir at Law of the Teſtator, the 
ſame being deviſed over to a third Perſon in eſſe, as 
plainly it cannot: | 


If it be a Rule in Law, that a Freehold once veſted 
by Purchaſe, cannot be afterwards deveſted, and fetched 
back again, to make Way, and give place on the Birth 


of a nearer Remainder Perſon, as ſurely this is the 
Rule : 
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If in Caſe of a Deviſe over, where it is limited by 


Way of Remainder, it ſhall not operate as an executo- 
ry Deviſe, which is ſo held in the Cafe J have cited: 


If the Courts both of Law and Equity have all de- 
clared, that they would not advance an executory De- 
viſe one ſingle Step further than former Reſolutions 
had carry'd them: 


And if what the other Side now labour at, would 
be to extend them further than ever yet they have been 
carried, as I preſume it would be : | 


It any one of theſe ſeveral Points be for us, and we 
ſubmit whether they be not all for us: 


Then we hope that your Lordſhips Opinion will be 
alſo for us, 


And pray your Judgment accordingly for the Plaintiff. 


Whereupon all the four Judges of the King's Bench 
that then were, (viz.) Pratt C. J. Powis, Eyre, and 
Forteſcue Aland, Juſtices, certified their Opinions under 
their Hands, That the Deviſe to the eldeſt Son of 
* Thomas Gore was void; that it could not be good as 
* a Remainder, for Want of a Freehold to ſupport it; 
and that it could not take Effect as an executory 
“ Deviſe, becauſe it was too remote, (viz.) after 500 
* Years”. But Lord Macclesfield expreſſed ſome Diſſa- 
tisfaction at this Opinion of the Judges, ſaying, that 


tho' the Law might be ſo, yet the Term of 500 Years 
being but a Truſt-term, and to be conſidered in Equity 


as a Security only for Money, was not to be ſo far re- 
garded (at leaſt in Equity) as to make the Deviſe over 
void. 

After 
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After which the eldeſt Son Thomas Gore and his Bro- 
ther Edward came to an Agreement, which was con- 
firmed by the Court. 


Afterwards Thomas .Gore had a Son and died, and the 
Son of Thomas Gore bringing this Matter over again in 
Chancery, Lord Chancellor King ſent it a ſecond 
Time to the Court of King's Bench, where Lord Hard- 
wicke C. J. Page, Probyn and Lee, Juſtices, certified their 
Opinion againſt the Opinion of their Predeceſſors, 
(viz) That this was a good executory Deviſe, and 
«© not too remote; for that it muſt in all Events, one 
Way or other, happen, upon the Death of Thomas 
Gore, whether he ſhould have a Son or not, and 
either upon the Birth of the Son, or upon his Death 
* without Iſſue Male, the Freehold mult veſt”. 
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Lord Raymond alſo was of this laſt Opinion. . 


The two Certificates were in the Words following : 
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We have heard Counſel on both Sides on the Que- 
ſtion above-ſpecified, ard having conſidered the ſame, 
are of Opinion, that the Deviſe of the Manors above- 4 
mentioned to the firſt Son of Thomas Gore is void, be- K 
cauſe he cannot take by Way of Remainder, for that 5 
there is no Freehold to ſupport it; nor can he take 12 
by Way of executory Deviſe, becauſe it is not to take 
Place within that Compals of Time which the Law al- 
lows; and we are alſo of Opinion, that the Freehold of 
the ſame Manors, on the Death of the Deviſor, veſted 
in Edward the ſecond Son. 


1. John Pratt. 
Littleton Pow1s. 
„ 
. 2 J. Forteſcue Aland. 
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Upon Hearmg Counſel on beth Sides, and Conſide- 
ration of this Caſe, we are of Opinion, that the Deviſe 
of the Manors of Barrow and Southley to the firſt Son 
of Thomas Gore is good by Way of executory Deviſe, 


and that the Freehold of the ſaid Manors, on the Death 


of the Deviſor, veſted in his Heir at Law, 


Jan. 26. 1733. Hardwicke. 
| F. Page. 

E. Probyn, 
W. Lee. 


Ayliffe verſus Mr. Juſtice Tracy. G9. 


| : HE Plaintiff courted one of the Daughters of A Letter 


Sir Thomas Haſlewood, and treated with the Father from a Fa- 
ther to his 
about the Marriage; the Father conſents to the Mar- Daughter, 


riage, and writes to his Daughter, intimating, that he  whi-b he 
agrees to 
had met the Plaintiff Mr. Ayliffe, and had agreed to give her 
give him as a Portion 3000 J. which the Plaintiff . 
ſaid) ſeemed fully to aſſent to, and that they were to not ſhewn to 
meet the next Day; when the Affair was to be fully e e, 


concluded ; and ſubſcribed his Name to the Letter. 1 


Daughter, does not take the Promiſe out of the Statute of Frauds. 


Fo 


Accordingly they met and agreed to the Marriage, 
and the Father gave Money to the Daughter to buy 
her Wedding-Cloaths, and the -Wedding-Day having 
been appointed, the Father died before that Day, ha- 
ving made his Will long before this Treaty of. Mar- 
riage, and given his Daughter only 2000 l. 


The Daughter did not ſhew this Letter to the Plain- 


tiff her intended Husband, whom ſhe afterwards mar- 


ried, and the 2000 J. Legacy was paid tc to the Plaintiff 
vol. II. 3 | the 
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the Husband; but he did not, neither was he required 
to make any Settlement on his Wife, but was a Mer- 
chant and Freeman of London. 
NIC 

Lord Chancellor This being no more than a Commu- 
nication, has no Ingredient of Equity; the Husband 
made no Settlement; he did not know of this Letter, 
it being wrote to the Daughter, and therefore cannot 
be ſuppoſed to have married in Confidence of the 
Letter : | 


Then he accepted of the 2000 [. Legacy as the Por- 


tion, and at that Time demanded no more, and the 
other Daughter had but 1500 J. Portion. 


Diſmiſs the Bill. 


Caſe 10. Vernon verſus Stephens. 
_4.ande.. THE Plaintiff brought this Bill for a ſpecific Per- 
. * | formance of Articles entered mto by the Defen- 


of the Pur- dant's Father Stepbens, to the Plaintiff, for Sale of the 
chate-Mo- Manor of Wheelock in Cheſhire for 12001]. and 100 


ney ; after- hs 
wards he Gulneas. 
enters into 


ſeveral Orders of Court to pay the Reſidue by ſuch a Day, and in Default thereof to give up 


the Articles, and loſe what he had before paid: Court will relieve, tho' theſe Orders have 


not been complied with. 6. 


There had aroſe ſome Difficulty about the Title, and 
che Plaintiff infifting<that the ſame was not good, with- 


out an Act of Parliament, the Defendant's Father pro- 


cured an Act of Parliament; upon which the Plaintiff 
paid Part of the Money, but making Default in Pay- 
ment of the Reſidue, the Defendant's Father brought 
a Bill to have the Reſidue of the Money, or to be diſ- 
charged of the Articles. 
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Juſt before that Bill was ready for Hearing, the 
Plaintiff and Defendant's Father entered into an Order 


by Conſent, ſigned by both Parties, and reciting the 


Articles, by which the Plaintiff agreed to pay the Mo- 
ney by ſuch a Day, or in Default thereof the Articles 
to be delivered up and cancelled, and the Defendant's 
Father to hold the Premiſſes diſcharged of the Articles. 


Then the Plaintiff paid 1000 J. in Part, but made 
Default in Payment of the Reſidue, and entered into 
another Order by Conſent ſigned by both Parties, 
whereby a further Day was given, when, if the Mone 
was not paid, the Plaintiff agreed to loſe all the Mo- 
ney which he had advanced before, and to loſe the 
Benefit of the Articles, which were to be put into 
the Hands of Mr. Cox the Counſel, and deliver'd over 


to the Defendant's Father in Default of Payment, and 


in Caſe of ſuch Default, the Defendant's Father to 
hold the Premiſſes diſcharged of the Articles. 


The Plaintiff Vernon, having again made Default, 
now brought this Bill to have the Purchaſe compleated, 
on Payment of what was due, with Intereſt, and to be 
relieved againſt theſe Orders. | 


Lord Chancellor : Here have been ſolemn Agreements 
that ought nor {lightly to be got over; but however, 
if the Defendant has his Money, Intereſt and Coſts, 


he will have no Reaſon to complain of having ſuf- 


fered ; on the contrary, it would be a very great Hard- 
ſhip on the Plaintiff, to loſe all the Money which he 
has paid ; Lapſe of Time in Payment may be recom- 
penced with Intereſt and Colts; and as to theſe Agree- 
ments, they were all intended only as a Security for 
Payment of the Money, which End is anſwered by 
the Payment of Principal Intereſt and Colts. 


In 


——— „* 
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In 1720, when the Money was to have been paid, 
there was a great Scarcity of Money, they, in whoſe 
Hands it was, locking it up; alſo, at that Time, the 
Defendant's Father was dead, which was the Act of 
God, and his Executors not acting, it was ſome Time 
before the Defendant took out Adminiſtration with 
the Will annexed of his Father, which was the De- 
fault of the Party; ſo that the Plaintiff's Payment of 
the Money at the exact Time was diſpenſed with. 


Let the Plaintiff be relieved upon Payment of Prin- 
cipal Intereft and Coſts. 


— 3» Anonymus. 


Iſſue out 
of Chan- 


ew Of Trial, and does not countermand it in Time; upon 
move that Motion, the Court of Chancery will give Colts, and 


9 47 not put the Defendant to move the Court of Law 


going on to Where the Iſſue is to be tried. 
Trial, or to 


move there for a ſpecial Jury. 


In caſe of an JF an Iſſue be directed out of Chancery to be tried, 


So on an Iſſue's being directed out of the Court of 
Chancery, after ſuch Iſſue made up, it is proper to 
move the Court of Chancery for a ſpecial Jury, if 
the Circumſtances of the Caſe require it; and the 
Court will grant the ſame, as they did in the Cafe of 


the Attorney General and Snow. 
i i ; 


Scott 


and the Party Plaintiff in the Iſſue gives Notice 


S 
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Scott verſus Bargeman. Caſe 12. 
| Lord — 
+ clesfield. 
NE has a Wife and three Daughters, 4. B. and On having 


c. and being poſſeſſed of a perſonal Eſtate, de- Wie 


and three 


viſes all to his Wife, upon Condition, that ſhe would Daughters, 


immediately after his Death pay 900 l. into the Hands 1 


of J. S. in Truſt to lay out the ſame at Intereſt, and Daughters 


pay the Intereſt thereof to his Wife for her Life, if A A 


ſhe ſhall ſo long continue a Widow; and after her reſpeQive 


0 55 Ages of 
Death or Marriage, in Truſt that J. S. ſhall divide the yenty-onc 


900 V equally among the three Daughters, at their 9 Marriage, 
. © . | 4 1E 
reſpective Ages of twenty-one, or Marriage, provided before their 


that if all his three Daughters ſhould die before their Le- Hegace 
gacies ſhould become payable, then the Mother, whom the able, then the 


Teſtator alſo made Exccutrix, ſhould have the whole Nfabete — 
900 J. paid to her. two of the 
| Daughters 


die before their Shares become due, the ſurviving Daughter is intitled to the whole, 


The Wife pays the 900 J. to J. S. and marries a ſe- 


cond Husband, (vix) the Defendant Bargeman ; the 


two eldeſt Daughters die under Age and unmarried ; 
the youngelt Daughter attains twenty-one; and the 
Queſtion being, whether ſhe was intitled to all, or 
what Part of the 900 J.? 


Lord Chancellor The youngeſt Daughter is intitled 


to the whole 900 J. by Virtue of the Clauſe in the 
Will, which ſays, It all the three Daughters ſhall die 


before their Age of twenty- one or Marriage, then 
* the Wife {hall have the whole 900 J.“ for this plainly 
excludes the Mother from having the 900 J. or any 
Part of it, unleſs theſe Contingencies ſhall have hap- 
pened, and the Share of 300 J. a- piece did not veſt ab- 
folutely in any of the three Daughters under Age, ſo 


as to go, according to the Statute of Diſtributions, to 
Vol. II. 1 their 
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their Repreſentatives, in regard it was poſſible all the 
three Daughters might die before their Ages of twenty- 
one or Marriage, in which Caſe the whole 900 J. is 
deviſed over to the Mother; conſequently the whole 


= 9001. does now belong to the ſurviving Daughter the 


- 


Plaintiff. 


Caſe 13 Blackhall verſus Combs. 
(Upon an Appeal from a Decree at the Rolls. ) 


Where a H E Defendant Anne Combs lent the Plaintiff Black- 
22 hall's Brother 1201. for Muh the Brother, to- 


after Certifi- | : 3 
cateallowed, gether with the Plaintiff Blackhas was bound to the 


Dbe due be. Defendant in a Bond for the Payment” of this 120 [. 


Debt due be- 


fore his and Intereſt, 
Bankruptcy, 


the Court, on the Circumſtances of the Caſe, will relieve, though it will not relieve on a 
Matter purely of Miſ-pleading. 


Afterwards in March 1711. the Plaintiff Black hall, 

the Surety in the Bond, became a Bankrupt, and on a 

Commiſſion iſſued out againſt him, was accordingly 
found a Bankrupt. 


In Eaſter Term 1715. the Defendant Combs arrefted 
the Plaintiff on his Bond, and on the 28th of June 
following, a renewed Commiſhon of Bankruptcy iſſued 
out againſt the Plaintift, who being found a Bankrupt 
ſurrendered his Effects, and ſubmitted to be examined 
by the Commiſhoners ; but his Certificate not being 
then allowed, he pleaded Non eſt factum to the Bond, 
whereupon a Verdict and Judgment was obtained a- 
gainſt the Bankrupt, and Proceedings being alſo had 
againſt the Bail, the Bankrupt ſurrendered himſelf in 
Diſcharge of his Bail. 
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After this the Commiſſioners of Bankruptey, and 
four Fifths in Number and Value of the Creditors, 
ſigned the Certificate, and on Notice in the Gazette 
to the Creditors, on the 1 1th of November 1715. the 
Bankrupt's Certificate was allowed and confirmed by 
the then Lord Chancellor. | 


Upon which, this Matter being diſcloſed to the Court 
of King's Bench, and Affidavit made, that the Cauſe of 
Action in the Bond was before the Bankruptcy, that 
Court made a Rule that the Bankrupt ſhould be diſ- 
charged out of Priſon, nif cauſa, and no Cauſe being 
ſhewn, the Rule became abſolute. 


\ = 


. 


In Eaſter Term 17 19. the Defendant Combs brought a 
Scire facias upon the Judgment againſt the now Plaintiff 


the Bankrupt, who pleaded the Act of the 5th of the 


late Queen for preventing Frauds by Bankrupts, and 
that the Cauſe of Action accrued before the Defendant 8 
Bankruptcy; and Iſſue being joined on this, the Jury 
found a Verdict againſt the then Defendant the Bank- 
rupt, he (as was alledged) not being able to get the 
Commiſhon, or a Copy thereof to produce at the 


Trial; after which the Plaintiff in the Action had 


Judgment. 


On this the now Plaintiff the Bankrupt brought a 
Bill to be relieved againſt the Proceedings at Law, and 


Lord Chancellor, on Motion, granted an Injunction. 


Not long after, the Cauſe came to a Hearing before 
his Honour the Maſter of the Rolls, who diſmiſſed the 
Bill, in Regard the Act of Parliament touching Bank- 
rupts and their Diſcharge, was to be pleaded, and taken 
Advantage of at Law ; and this having been accord- 


ingly pleaded, and found againſt the Bankrupt, there 
. was 
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was no Equity in the Caſe, but it was all at Law; 


for which Reaſon the Court, with great Clearneſs, diſ- 
miſſed the Bill. 


From this Decree the Bankrupt appealed to Lord 
Chancellor, before whom, in Support of the Decree, it 
was objected, that the ſaid Act had preſcribed in what 
Manner the Bankrupt was to take Adrantoge of his 
Diſcharge and Certificate, (viz.) by pleading it; and 
if the Bankrupt had not purſued this Method, it 
was his own Fault; that as Defendant being a juſt 
Creditor on Bond for Money lent, and which (as 'twas 
repreſented) ſhe had earned at Service for her Liveli- 


hood, ſhe had, at leaſt, an equal Equity with the now 


Plaintiff; that this Court ought not to aſſiſt againſt 
ſuch a Creditor, who had the Law on her Side, eſpe- 
cially in a Matter which ſeemed to be all at Law ; and 
2 ger: a Caſe (a) ex parte Goodwin was cited, where Lord com- 
2Vern. 325. per, UPON A Petition, refuſed to relieve the Bankrupt 


or. againſt whom Judgment had. been recovered purely 
2 Vern. 147. upon a Matter of Miſ-pleading, 


contra, 


Vide etiam poſt The Counteſs of Gainsborough verſus Giffard. 


However Lord Chancellor, in the principal Caſe: 


reverſed the Decree made by the Maſter of the Rolls, 


and relieved the Bankrupt againſt this Judgment at 
Law. 


His Lordſhip ſeemed to admit, that were the Caſe 
only Matter of miſpleading, Equity ſhould not relieve ; 
but ſaid, it weighed with him, that this Matter had 
been — in the King's ** and the Bankrupt 
diſcharged there; and by the ſame Reaſon that. one 
Determination in a proper Court, and in a proper 
Method, would not bind, ſo alſo if there were eight, 


or ten, or twenty Determinations, they would not be 


concluſive. 


I That 
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That as to the mere Merits, it was moſt plain, the 
Bankrupt was one intended to be relieved within the 
AQ; the Debt was incurr'd long before the Bankrupt- 
cy; tho” this being a Scire facias upon the Judgment, 
the Judgment might be {aid in Law, to be the Cauſe 
of the Action, and that was after the Bankruptcy. 


That the Certificate not being obtained and made 
abſolute, when Non eſt factum was pleaded to the Bond, 
this might excuſe ſuch Plea. 


That here had been a long Acquieſcence by the 
Obligee herſelf, who had flept under the Diſcharge 
made by the Court of King's Bench many Years ; and 
her Suit upon the Scire facias ſeemed to be the Under- 
taking of {ome enterprizing Solicitor, who had engaged 
to help her to this deſperate Debt. 


Then it was of Weight, that the Plaintiff the Bank- 
rupt, had upon Oath given up his All, and his Ex- 
amination had been no ways fallified ; and if nothing 
was left to the Bankrupt, what was the Plaintiff at 
Law contending for ? 


Let the now. Plaintift be relieved, and have a per- 
petual Injunction againſt the Defendant. 


| . | Caſe 14. 
Loyd verſus Manſell. 5 
clesfield. 


HE Plaintiff brought a Bill to redeem, ſetting On. Sue- 


geſtion of a 


forth, that his late Father being Ed hn Fer 74, vt 


of Lands in Pembrokeſhire of 50 1. per Annum, made de Court 
will, upon 


a Mortgage thereof to J. S. and that the Defen-- an original 
dant deſired the Plaintiff's Father would conſent chat 2 ep 


* a Plea 


| Vol. II. U this of a Decree, 


and a Re- 


port made and confirm'd thereon, if the Suggeſtion of Fraud be not denied. 


Ou eoeauu ___ ͤ .. K M 
7 


74 De Term. J. Trin. 1722. 


— 
* * 


2 
— 2 
—— = 


this Mortgage ſhould be aſſigned to the Defendant, 
who would help the Plaintift's Father to a Place, and 
be willing to take his Intereſt out of the Profits of the 
Place. | 


— 
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That thereupon this Mortgage was by the Plaintiff's 
Father's Conſent aſſigned to the Defendant, who never 
helped the Plaintiff's Father to any Place, but inſtead 
thereof, the Defendant, the next Term after the Mort- 
; gage was forfeited, brought an Ejectment againſt the 
Plaintiff's Father, and turned him out of Poſſeſſion, 
Wi N and the Term next following, the Defendant brought 
7 a Bill againſt the Plaintiff's Father, who put in an 
= Anſwer to the Bill, and then the Defendant got a com- 
RA | mon Bailiff, one of a ſcandalous Character, to make an 
Affidavit, that the Plaintiff's Father had left his Habi- 
. tation, and (as he believed and was credibly informed) 
i was gone beyond Sea; upon which Affidavit, the now 
Defendant got an Order, that Service .of the then De- 
fendant's Clerk in Court might be good Service; where- 
as the Plaintiff's Father was then living, and publickly 
appeared in the next County with his Wife's Relations; 
but upon this falſe Affidavit, and Order made there- 
upon, the Cauſe was heard ex parte, and the Report 
made ex parte, and confirmed abſolutely, by which 
Means the Plaintiff's Father became abſolutely fore- 
cloſed, altho' the Eſtate was of much greater Value. 
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The Defendant pleaded this Decree and Report, and 
both made abſolute, ſigned and inrolled. 


Lord Chancellor : All theſe Circumſtances of Fraud 
ought to be anſwered ; which the Defendant has been 
ſo far from doing, that he only pleads that Decree and 
Report as a Bar, which the Plaintiff ſeeks to ſer aſide; 
and the Decree being ſigned and inrolled, the Plaintiff 
has no other Remedy; and if theſe Matters of Fraud 
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laid in the Bill are true, it is moſt reaſonable that the 
Decree ſhould be ſet aſide. | 


Wherefore over-rule the Plea, and let it not ſtand 
for an Anſwer : And tho' it was objected, that ac- 
cording to this Rule, a Decree might be ſet aſide by 
an original Bill: g 


His Lordſhip replied, ſuch a groſs Fraud as this was 
an Abuſe on the Court, and ſufficient to ſet any De- 
cree aſide. 


AEmorandum, gth Auguſt 1722. it was ſaid by the Calc 15. 
Maſter of the Rolls to have been determined by An uninha- 


- . \ bited Co _ 
the Lords of the Privy Council, upon an Appeal to ery newly 
the King in Council from the Foreign Plantations, found out, 

| and inhabi- 
5 A ted by the 
. * . - Engliſh, to 
1}, That if there be a new and uninhabited Country 5. Dna 


found out by Engliſh Subjects, as the Law is the Births by the Laws 


right of every Subject, ſo, wherever they go, they carry of England. 
their Laws with them, and therefore ſuch new found 


Country is to be governed by the Laws of England; 


tho' after ſuch Country is inhabited by the Engliſh, Acts 
of Parliament made in England, without naming the Fo- 


reign Plantations, will not bind them; for which Reaſon, 


it has been determined that the Statute of Frauds and 
Perjuries, which requires three Witneſſes, and that theſe 
ſhould ſubſcribe in the Teſtator's Preſence, in the Caſe 


of a Deviſe of Land, does not bind Barbadoes ; but that, 


2dly, Where the King of England conquers a Coun- , cnquer- 
try, it is a different Conſideration: For there the Con- ed Country 
queror, by ſaving the Lives of the People conquered, . =, on 


» verned by 


' 1 Ri I * 1 » ſuch Laws 
gains a Right and Property in ſuch People; in Conſe- duch Laws 
QUENCE queror will 
impoſe: But 
until the Conqueror gives them new Laws, they are to be governed by their own Laws, un- 
leſs where. theſe laſt are contrary to the Laws of God, or totally ſilent. 
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quence of which he may impoſe upon them what Laws 
he pleaſes. But, 


„ —— — 


en ated. — 


3dly, Until ſuch Laws given by the conquering 
Prince, the Laws and Cuſtoms of the conquered Coun- 
try ſhall hold Place ; 'unleſs where theſe are contrary 
to our Religion, or enact any Thing that is malum in 


ſe, or are ſilent; for in all ſuch Caſes the Laws of the 


conquering Country ſhall prevail. 


See the Caſe of Blanckard verſus Galdy, Salk. 411. 


ca 16. © Hildyard verſus South-Sea Company 


Lord Mac- and Keate. 
clesfield. 


One tranſ- HE Plaintiff Hildyard was poſſeſſed of 700 J. 


fers Stock 
ig oe South-Sea Stock, and one Roſs brought a forged 


of a forged ttorney to the South-S my, im- 
of = forged Letter of A y outh-Sea Company, im 


Attorney; Powering him the ſaid Roſs, as Attorney to the Plain- 


the Transfer tiff F/dyard, to transfer this Stock to the Defendant 


to be void, 


and the right Keate; the Transfer was for a valuable Confidera- 
Owner nat tion, and this Letter of Attorney atteſted by two 
the Divi- Witneſſes. | 


dends recei- A 


ved under this forged Letter of Attorney, together with the Stock, to be taken back from 


the Aſſignee, and reſtored to the right Owner. 


5 | 
Whereupon the South-Sea Company transferred this 


7001. Stock to Keate, and paid the next Dividend 
to him. TR | 


Alfterwards the Company were informed by the 
Plaintiff Hildyard, that this Letter of Attorney was 


forged ; upon which they ſtopped Payment, and the 


Plaintiff Hildyard brought his Bill to have this Stock 
transferred back, and alto to have the Dividend, which 


had been paid to the Defendant, accounted for to him. 


2 | Objected 
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Objected for the Defendant Keate, that he was a 
fair and innocent Purchaſor, and whatever Advantage 
the Plaintiff could have at Law againſt him, there 
was certainly no Reaſon for Equity to lend any Af: 
ſiſtance; that it would be an extreme Hardſhip, if the 
Defendant ſhould run the Riſk of ſuch Letter of At- 
torney ; eſpecially after the South-Sea Company had 
purſuant thereto, transferred the Stock to him, as in 
this Caſe they actually had done; and with Regard to 
the Dividends, it was {aid to be {till more unreaſonable, 
that thele, when once paid to him, ſhould by the Aid 
of a Court of Equity be afterwards taken from him. 


Sed per Cur: When the Defendant Keate bought by 
Letter of Attorney, it was incumbent upon Bird, and 
at his Peril, to ſee that ſuch Letter of Attorney was 
a true One z ir was more his Concern.and in his Power 
to inquire into the Reality of this Letter of Attorney, 
than of any other Perſon, ſo that the Rule of Caveat 
emptor is in this Cale properly applicable to him. 


On the other Side, it is plain, that tho the Defen- 
dant Keate has been in Fault, yet here can be no 
Pretence of Fault or Neglect in the Plaintiff Hildyard; 
and therefore it would * moſt apparently unjuſt to 
let him ſuffer; a forged Letter of Attorney was, as 
to him, the ſame as no Letter of Attorney; conſe- 
quently his Stock which has been transferred from 


him, without any Authority at all, ought t to be re- 


doe to him. 


Then as to the Company, they were but Inſtruments 
and Conduit-Pipes; or like the Lord of a Manor, 
in Cafe of a Surrender of a Copyhold, where, if there 
ſhould be a forged Letter of Attorney, impowering 
one of the Copyholders to ſurrender to the Uſe of 

Vol: II. = | J. S. 
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J. S. and thereupon the Attorney, in the Name of the Co- 
pyholder, ſhould ſurrender to the Ule of J. S. who {hould 
be accordingly admitted by the Lord, yet this Admit- 
tance would be void; and ſo is the Transfer of this Stock 
to the Defendant Kæate; and it would be of Publick Ule, 
that thoſe who accept of a Transfer of Stock under a Let- 


ter of Attorney, {hould be obliged to take ſtrict Care of 


the Validity and Reality of ſuch Letter of Attorney, for 
no other Perſon can be ſo properly concerned to do it. 


Let the Company take this 700 J. South-Sea Stock 
from the Defendant Keate, and reſtore it to the Plain- 
tiff Hildyard ; and let the Defendant Keate, and not 
the Company, pay back the Dividend, which he has 
without a good Authority received, to the Plaintiff, 
and let the Defendant Keate, who has been in Default 
in this Caſe by Reaſon of his Neglect, pay both to the 


Company and the Plaintiff their Coſts, 


Burton verſus Pierpoint. 


R. Milliam Pierpoint of Nottingham, upon his Mar- 

riage with Mrs. Darcy, ſettled his real Eſtate 
on himſelf for Life, Remainder to his Wife for Life, 
Remainder to the firſt, &c. Son of this Marriage in 
Tail Male, Remainder to his own right Heirs. 


Mr. Pierpoint had two Sons by this Marriage, and 
having a {mall Eſtate in Fee-{tmple unſettled, by his 
Will deviſed his Wife's Jewels to her, and likewiſe the 
Ule of the Plate to her for her Life; after which, by his 
{aid Will he deviſed all his real Eſtate, ſubje& to his 
Debts and Legacies, and after his Debts and Lega- 
cies paid, to his Kinſman the Marqueſs of Dorcheſter, 
Grandſon and Heir apparent of the Duke of Kingſton, 
and in 1706, the Teſtator died leaving two Infant Sons. 


I At 
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At the Time of the Teſtator's Death, the real and 
perſonal Aſſets were not ſufficient for the Payment of 
his Debts; whereupon the Creditors inſiſting to be 
paid, the Teltator's Widow gave up her Jewels, and her 
Plate, and twenty-five Guinea Purſes (being her Dowry 
Money) which were all applied towards the Debts : 
But in the Decree obtained for the Sale of the real 
Eſtate, and for an Account of the perſonal, as well as 
real Aſſets, the Widow's Claim of her Jewels, Plate, 
and Dowry Money was ſaved to her. 

In 1719. the Teſtator's two Sons died under Age, 
and without Iſſue, whereby the Eſtate-tail of the ſettled 
Lands expired, and the Reverſion in Fee falling in, be- 
came liable by the Will to the Debts. And now theſe 
Points were determined by the Lord Chancellor. 


1/, That as to the Dowry-Money claimed by the Powry- 
ney Can- 


_—_ | Mo 
Widow, it could not be bona paraphernalia; for theſe are not be claim. 


confined to the Ornaments of her Perſon; nor could 8 
a- 


it (as had been urged) be Part of her ſeparate Eſtate, gainſt Debts. 
it being given to herſelf, and not to her Truſtee, and 
the Wife cannot have a (a) ſeparate Property in a per- (a) Tho 


ſonal Thing without a Truſtee; but this Dowry-Moe { be Caſe 
of Bennet 


ney, in the Nature of it, was rather a Gift to the verſus Da- 
Church, the {aid Dowry-Money being to be laid upon“ Pot. 
the Book. See Gibſon's Codex Juris Ecclefiaſtici, Part J. 


p. 519. 


2 dl , That WI ch Reſpect ro the Claim of the Jewels, Bona Para- 
as bona paraphernalia, the Widow could have no Title to 21min n** 


allowed to 


them, and that this Caſe differed from that of Tipping the Widow, 
where there 


verſus Tipping, (b) Regard being to be had here to the are not A- 


Time of the Death of the Teſtator, when the real ſets at the 
Death of her 


and perſonal Aſſets were not ſufficient for the Payment Husband, 
tho* contin- 


gent Aſſe s 
afterwards fall in; but a ſpecific Legacy ſhall, (b) Ante Vol. I. 


He Term. J. Trin. 1722. 


_ | 


of the Debts; nay, at the Time when theſe Jewels 
were applied to the Debts, there was a Deficiency of 
Aſſets, real and perſonal, for the Payment thereof; 
and tho' afterwards upon a remote Contingency (ſuch 
as was not to be preſumed or waited for, (viz.) a Death 
without Iſſue, Aſſets had fallen in, yet that this ſhould 
not alter the Caſe as to the Bona Paraphernalia ; for the 
{ame might hot have happened until twenty or thirty 


' Years after the Death of the Teſtator, nor (poſſibly) 


until after the Death of the Widow, when the End and 
Deſign of the Widow's Wearing her Bona Parapherna- 
lia, in Memory of her Husband, could not have been 
anſwered; and therefore it was reaſonable, that this 
ſhould be reduced to a Certainty, (viz.) That if there 
ſhould not be Aſſets real or perſonal at the Teſtator's 
Death, or, at leaſt, at the Time when the Jewels were 


applied to Debts, then the Jewels ſhould be liable. 


But, 3dly, If the Creditors, by Judgment of the 
Teſtator, ſhould after his Death have taken the Jewels 
in Execution, when the Heir, or Executor, or Truſtees, 
had other Aſſets to have paid ſuch Debts, this would 
have been a Default in the Truſtees, for which the 
Widow ought not to ſuffer, as to her Bona Parapherna- 
lia; but in the preſent Caſe here was no Default, nor 
any Thing done, but what ought to have been, in Re- 
gard the juſt Creditors of the Teſtator were not to be 
kept out of their Debts, nor the Jewels, which were 
legal Aſſets, detained from them, in Expectation of 
that which might never happen; a ſubſequent Con- 
tingency of Aſſets falling in, muſt not exempt the 
Jewels from Debts, which, at that Time, both at Law 


and in Equity, they were liable ro anſwer. 


4thly, However, in the preſent Caſe, foraſmuch as 
there was an expreſs Bequeſt of the Jewels to the 
Widow, notwithſtanding that, at the Time of the Death 
2 of 
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of the Teſtator, there were not Aﬀets, either real or 
perſonal, yet ſince afterwards, tho by a remote Ac- 
cident, Aſſets had happened, the Court held there 
could be now no Inconvenience to any Creditor or 
others, and that this Legacy {ſhould be paid, and the 
Intention of the Teſtator performed, and the rather, 
for that here the real and perſonal Aſſets were by the 
Will made liable to the Debts and Legacies. 


Eſpecially it being the conſtant Rule, that a Legatee, pe 
. | . Ond Ex 
where the real Eſtate is made liable to pay Debts, on hauſt the 


the Creditors exhauſting the perſonal Aſſets, ſhall ſtand 1 
ate, a Le- 


in the Place of the Creditors, and be paid out of the gates ſhall 
Land; and that this was ſtrongef in the Caſe of a ſpe- nd in his 


PEE” 1 Place, and 
cific Legacy (the principal Caſe) which was to be be paid out 
preferred in Payment before a pecuniary Legacy. 1 


Alſo, in the principal Caſe, all the Legatees were de- 
creed to be paid, before the reſiduary Legatee (the Mar- 
quels of Dorcheſter) took any Thing. 
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Term. S. Michaclis, 


1722. 


Caſe 18. Powell verſus Hankey and Cox. 

Lord Mac- ; 

elesfield. 

2 HE Wife before her Marriage, by the Conſent 
ee of her then intended Huſband, conveyed her 


Husband, real Eſtate to Truſtees to ſuch Uſes, as ſhe, notwith- 
not admitted 


in Equity to ſtanding her Coverture, ſhould appoint, and aſſigned 


recover the all her Mortgages and Bonds to her ſeparate Uſe; 


Arrears of 


her ſeparate beſides which ſhe had 2001. Exchequer-Annuities aſ- 
— ſigned by her intended Huſband to her Truſtees, in 


ver. Bennet. Truſt for herſelf for her Jointure. 


After the Marriage ſhe conſtantly permitted her 
Huſband to receive the Intereſt of all theſe Securi- 
ties and Bonds, without making any Complaint, ei- 
ther to the Debtors that paid the Money, or to her 
Truſtees. 


Alſo the Wife conſented to fell 10/7. a Year, Part 
of her Land of Inheritance, for 200]. which the 
Huſband having received, therewith e. a Cha- 
rity for poor Widows, and gave a Bond for it to the 
Wife's Truſtees, to be paid to them within three 

1 Months 


FW 
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Months after the Wife's Death, for the Benefit of her 


Executors. 


About ten Years after the Marriage the Huſhand | 


died, and his Executors ſubſcribed the 200 J. Exche- 

uer-Annuities into the South-Sea, without the Privity 
of the Wife, who was then in the Country; but ſhe 
afterwards having Notice thereof, and when the Af- 
fairs of that Company were in their Proſperity, in- 
ſiſted upon having a Proportion of the Benefit of that 


Subſcription: 


Decreed by Lord Chancellor, 1ſt, That as to any 
Part of the principal Money due upon any of the 
Mortgages and Securities, the Huſband's Executors 
ought, out of the Aſſets, to make that good with In- 
tereſt from the Death of the Huſband. But, 


2dly, That with Regard to any of the Intereſt on 
the Mortgages and Securities received by the Huſband 
during the Coverture, as it was againſt common Right, 
that the Wife ſhould have a ſeparate Property from the 
Huſband, (they being both in Law but as one Perſon) 
ſo all reaſonable Intendments and Preſumptions were 


to be admitted againſt the Wife in this Caſe; and 


foraſmuch as ſhe had, for ten Years together, per- 
mitted the Huſhand to receive this-Tntereſt, without 
making the leaſt Objection either to the Huſband, or 
to the Debtors who paid the Money, or to her own 
Truſtees, it ſhould be therefore intended, that {he con- 
{ented to the Huſhand's Receipt of this Intereſt ; that 
the contrary Conſtruction might have been a Hardſhip 
upon the Hufbard, who (probably) depended on the 
Wite's permitting him to receive this as a Gift; and 
on ſuch a Preſumpt ion might have lived in a more plen- 
tiful Manner, the Comfort whereof the Wife muſt have 


ſhared in: Ard if ſhe, ten or twenty Years after- 
Wards, 
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wards, ſhould be allowed to make her Huſband a 
Debtor for all this Money, (which ſhe might do by 
the ſame Reaſon, as now after his Death to charge his 
Executors,) this might ruin the Huſband, or, in caſe 


of his Death, prove equally prejudicial to his Children. 


And tho” it FT pretended, that the Wife was 
kept in Awe, and hindered from making her Demand, 
by Reaſon of the Huſband's paſſionate Temper, yet 
the Court obſerved, that this was not proved; and tho' 
that were really the Caſe, ſtill the Wife might have 
applied, and complained to her own Truſtees, whom 
ſhe muſt be ſuppoſed to have had a Confidence in, 
as Perſons who would have protected her againſt any 
Reſentment of her Huſband, had there been Occaſion 
whereas nothing of this was done. 


2dly, As to the Caſe of ſeparate Maintenance, the 
Court took Notice, that the Huſband's maintaining the 
Wife, barred the Wife's Claim in Reſpect thereof; fo if 
there ſhould be a Proviſion for the Wife's ſeparate Uſe 
for Cloaths, if the Huſband finds thoſe Cloaths, the 
Wife's Claim will be thereby barred ; that in Caſe of the 
Wife's ſeparate Maintenance, if this be not demanded by 


her, ſhe will be concluded, even where ſhe has no other 
| Perſon to demand it of but her Huſband, which pro- 


bably ſhe might be afraid to do; but that the principal 
Caſe was not ſo ſtrong, in regard there the Wife might 
have demanded it from her own Truſtees ; neither was 
it material, whether the Allowance or Maintenance- 
Money was provided out of that Eſtate which was ori- 
ginally the Huſband's, or (as in the principal Caſe) 
out of what was the Wife's own Eſtate, for that in 
both Caſes, the Wife's not having demanded it for ſe- 
veral Years together, ſhould be conſtrued a Conſent 
from her, that the Huſband ſhould receive it; and 
as to this Point of the Arrears of ſeparate Mainte- 
4 | nance 
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nance not being denmnded by the Wife in ius Life 
time, the Caſe of judge (a) Dormer and the r of 
Salisbury was cited. 


As to the fourth Point, (viz.) the Wife s accepting 
this Bond for the Payment of 200 J. within three 
Months after her Death, for the Uſe of her Execu- 
tors, the Court held, this ſhould bind the Wife, and 
was a waiving of the Intereſt of the 200 J. during her 
own Life; for that it was impoſſible to miſapprehend 
ſo plain and expreſs Words as were in the Condition 
of the Bond, (vix) to be paid within three Months 
after her Death ; and if ſhe would avoid this Bond, it 
was incumbent upon her to prove, that ſome Fraud 
was made Uſe of in gaining her Acceptance thereof; 
that this being her ſeparate Eſtate, ſhe mult prima facie 
be looked upon as a Feme Sole; and it was, as if a 
Feme Sole had accepted ſuch Bond, which would have 
bound her; alſo it was a reaſonable Thing to ſuppoſe, 
that the Wife contributed to this Charity, it being to 
Widows, conſequently to her own Sex, and by this 
Manner of contributing to it, what ſhe gave was of 
very little Value, it being but out of her Life, after her 
Huſband's; which, if ſhe had not happened to ſurvive, 
would have amounted to nothing at all, ſo that there 


was the more Reaſon the {ſhould be bound by this Bond. 


With Reſpect to 2 other Point, the Court held 
the Wife to be bound by the Subſcription of theſe Ex- 
chequer Annuities into the South Sea; the ſame being 
done by the Executors, who had the legal Eſtate; (for 
the Athgnment of ſuch Annuities upon the Plaintiff”s 
Marriage had never been regiſtred in the Exchequer, 
and conſequently were void,) wherefore this Subſcrip- 
tion by the Executors was to be looked upon as of 
equal Force with a Subſcription made by Guardians, 
which would bind an Infant ; but then it being done 

Vol. II. Z without 
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(a) Vide 
6 Geo. 1. 
cap. 4. ſect. 


23 


prive her of the Proviſion, which was {lipulated for 


without the Conſent of the Widow, the {ame ſhould 
be made good out of the perſonal Eſtate of the Te- 
ſtator ; nay, and if that ſhould prove Deficient, out 
of his real Eitate ; foraſmuch as he had covenanted 
for himſelf and his Heirs, to make good theſe An- 
nuities of 2001. a Year to his Wife; and this was ſo 
ordered, notwithſtanding ſhe was repreſented, as ha- 
ving inſiſted afterwards, upon receiving the imagi- 
nary Benefit of this Subſcription ; for that that looked 
rather like looſe Diſcourſe, than any Thing elſe, at 
leaſt, it would be too hard, for that Reaſon, to de- 


her, on her Marriage. 


His Lordſhip admitted, there was a Clauſe (a) in 
the Act of Parliament, for making good all Subſcrip- 
tions made by Truſtees, Executors or Guardians; but 
this was (he ſaid) for the Benefit, Quiet and Security 
of the South-Sea Company, which this Decree would 
not break into; on the other Hand, the Executors 
themſelves offering by their Anſwer to make this good 
to the Wife, notwithſtanding that two of the reſiduary 
Legatees were Infants, and ſo could not be bound by the 
Conſent of the Executors, yet ſuch Way of anſwering 
by the Executors, ſhewed plainly enough what was the 
Intention of all Parties touching the Subſcription of 
the Annuities, (viz.) that the Wife ſhould not be de- 
prived of the Benefit of her Settlement, who did not 
ſeem to have had any Means of compelling the Exe- 
cutors to let her into the Benefit of the Subſcription o 
theſe Annuities, had there been any. | 


Colts 3 to the Widow out of her Huſband's 
Aſlets. 


4 | Anonymus. 
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Anonymus. Ale 19. 
Lord Mac- 
clesfield, 
T was moved to ſuppreſs an Anſwer as irregular or where the 
improper, in Regard it wanted the general Traverſe Sener Tra 
at the End, (via.) © without that, that any other Mat- mitted at 
iter in the Bill contained is true“; and it was objected, ow . 


"that without this Traverſe, there was no Iſſue joined. yet the An. 


ſwer is good. 
and not to be ſuppreſſed as improper. 


Sed Cur contra: It does not appear, but that in the 
principal Caſe the whole Bill, and every Clauſe in it is 
fully anſwered, and then the adding the general Tra- 
verſe is rather impertinent than otherwiſe; and if Iſſue 
is taken upon this general Traverſe, it is a Denial on- 


ly of every other Thing not anſwered before by the 
Anſwer. 


And Lord Chancellor ſaid, that this general Tra- 
verſe ſeemed to him to have obtained formerly, and in 
ancient Times, when the Defendant uſed only to ſet 
forth his Cale in the Anſwer, without anſwering every 
Clauſe in che Bill; and for that Reaſon it was the Prac- 


tice for the Defendant to add at the End of the An- 
ſwer this general Traverſe. 
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Wife, out of 


Term. S. Hillarii, 


T7 I's. 


Cale zo. Wallis verſus Brightwell. 


Lord Mac- 
clesfield. 


8 1 Teſtator Brightwell being ſeiſed in Fee of Lands 
England de- in Ireland, and he and his Wife living in Eng- 


„ land, by his Will made in England deviſed his Lands 
Truſt for his in Ireland to a Truſtee (who allo lived in England) for 
TS 500 Years, in Truſt out of the Rents and Profits to 


land, the Le- pay 801, per Annum to his Wife for Life. 


ſtator and 
his Wife, and the Truſtee reſiding in England ; > the Annuity ſhall be paid in Englend, and 
the Eſtate bear the Charge of the Return. 


nſiſted on, that the Fund for this Payment being 
Lands in Ireland, and no Place appointed where the Mo- 
ney is to be paid, this 80 1, per Ann. Annuity ought to 
be paid in Triſh Money, which is leſs in Value than En- 
gliſb Money, (our Shilling going there for 144.) and by 
the ſame Reaſon there ought to be a Deduction for the 

Charge of remitting the Money from Ireland to England. 


But by Lord Chancellor: The Will being made in 
England, and the Husband, and Wife, and Truſtee all 
living in England, and this being a Proviſion for a Wife 
too, the 801. per Annum ſhall be intended 80 J. per 
I Annun 
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Charge of Remittance, and with Coſts. 


Bill of Exchange in England upon her Brother Vander- f 1000 C. 


6— Oe gg 9 2 


Annum of that Country where the Will was (a) made; : (a) See 
? Phipps ver. 


it cannot be conceived that the Teſtator thought of ſend- E Z 
ing his Wife every Year to Ireland to fetch her Annuity, $29. 


If one by Will made in England gives a Legacy of 80 if one in 


80 l. it mult be intended Engliſh Money; and it will be 8 


the ſame Thing tho charged on Land in Ireland; and Will a Le. 


gacy out of 


by the ſame Reaſon that a ſingle Payment of 20 J will Tas in 


be taken to be Engliſh Money, fo ſhall an annual Pay- Faid the 


Legacy ſhall 

ment of 0 J. receive ſuch Conſtruction. be paid fn 
England, and 

in Englifh 


And this is {till ſtronger, in Regard it appears on Money. 
the Proofs that the Teſtator had made Leaſes of Part 
of his Iriſh Eſtate, reſerving juſt ſo much Rent to be 
paid in London free from Taxes, as would be ſufficient 
to pay all the Annuities given by the Will. 


Wherefore the Plaintiff had a Decree to be paid her 
801. per Annum Annuity in Engliſh Money, without any 


Ex parte Ryſwicke. Cafe 21, 


| Lord Mac- 
| : 5 * . ! fl Id. 
a Pon the Petition of the Creditors of Mrs. Cock, the 


A. draus a 


Bankrupt, to be let in before the Commiſſioners 5; man 


for their whole Debts, the Caſe was, Mrs. Cock drew a to B. FIG 
in altan 


maſh in Holland, for 100 l. payable to F. S. Vandermaſh accepts it, 


afterwards 


accepted the Bill, and both he and Mrs. Cock became | and C. 


Bankrupts, and out of the Effects of Vandermaſh ſo become 
Bankrupts, 


much Money was paid by the Aſlignees of the Com- and B. re. 
miſſion of Bankruptcy againſt him to his Creditors, as core jo 


amounted to 40 J. per Cent. out of C.s 
Effects, af- 
ter which he would come in as a Creditor for the whole 100 J. out of A.'s Effects; B. per- 
mitted to come in as a Creditor for 60 J. and the Mafter directed to ſee whether the other 401. 
was paid out of 4.”s Effects in C.'s Hands, or out of C.'s own Effects; if the latter, then C. is a 
Creditor for this 40/1, alſo ; but if out of A.'s Effects, then 40. of the 1091. is paid off. 
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And now ſome of the Creditors of Mrs. Cock peti- 
tioned Lord Chancellor, that they might come in as 
Creditors of Mrs. Cock for the whole 1001. alledging, 
that tho' this ſhould be granted them, yet the Effects 
of Mrs. Cock would not extend to fatisfy them their juſt 
Debt of 1001. even including the 40 J. per Cent. which 
they had before received out of Vandermaſh's Eſtate. 


Obj. The Creditors by this Bill of Exchange having 
received 401. per Cent. out of Vandermaſh's Eſtate, there 
remains but 60 J. per Cent. due, and therefore ſuch 
Creditors ought not to come in any otherwiſe, than as 
Creditors for 60 J. in Regard 40 J. of the Debt has 
been paid off and diſcharged ; and it cannot be mate- 
rial, whether this was paid off by Vandermaſh the 
Drawee, or by Mrs. Cock the Drawer, foraſmuch as 
there remains but 60 J. due upon the ſaid Bill of Ex- 


change; and if the Conſtruction were otherwiſe, it 


would diſappoint the Intention of the Statutes of Bank- 
rupts, which order an equal Diſtribution of the Bank- 
rupr's Eſtate among all the Creditors. 


Lord Chancellor: It is material, whether this Pay- 


ment of 40 J. per Cent. made by the Aſſignees of the 


Commiſſion againſt Vander maſb, was out of the Effects 
which Mrs. Cock had in Vandermaſh's Hands; for if ſo, 
it would be, as if paid by Mrs. Cock herſelf; and if 
paid by Mrs. Cock herſelf, then there can be but 60“. 


per Cent. due, and conſequently the Creditors of 


Mrs. Cock ſhall come in for no more than this remain- 


ing 60 J. 


On the other Hand, if the 40 J. per Cent. paid by 


the Aſſignees of Vander maſb's Eſtate, was really paid 
out of Vandermaſb's Effects, then Vandermaſh's Eſtate is as 
a Creditor for this 401. and the Creditors of Mrs. Cock's 


2 5 Eſtate 
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Eſtate muſt COme in Creditors for the whole 100 J. 


and to be taken as Truſtees for the 40 J. Debt paid 
out of Vandermaſb's Effects. 


To make this plainer, ſuppoſe 4. was Principal in 
a Bond, and B. Surety in the ſaid Bond, for the Pay- 
ment of 100 J. and 4. and B. becoming Bankrupts, 
A. had paid 40 J. the Creditors of 4. or B. would come 
in only for the remaining 60 /. but if B. the Surety 
had paid the 40 J. or if it had been paid out of the 
Effects of the {aid Surety, then B. the Surety, or his 
Eſtate, had been Creditor for this 40 J. and conſe- 
quently the Creditors or Aſſignees under the Commiſ- 
lion of Bankruptcy againſt 4. the Principal, tho' the 
40 l. had been paid by the Surety, yet muſt have come 


in for the whole 100 J. and as to the 400. they muſt 
have been accountable to B. the Surety, 


* 0 OT". 


Therefore in this Caſe, let the Creditors of Mrs. Cock 

K come in for the 60 J. per Cent. and let it be inquired 

! out of whole Effects the 40 J. per Cent. was paid by 

7 Vandermaſh's Aſlignees; and if the 40 J. per cent. ſhall 

[© appear to have been paid out of Vandermaſh's own Ef- : 
fects, then let the Creditors of Mrs. Cock come in for 

the whole 100 l. out of which they muſt anſwer 40 /, 

per Cent. to the Creditors of Vandermaſh. 


Oats, Leſſee of Sir William Jolli ff, cat 22. 


| Lord Mac- 
verius Rob! ſon. rg 


IR William Woleſly acknowledged a Statute-Staple Where 


g 8 . Cognizee of 
\— before the Chief Juſtice of the Common Pleas to Statuts ex. 


Sir William Folliff for 2 2000 J. to be paid at Candlemas tend Lands 
then net. | 


County, 


| which Ex- 
tent is afterwards returned and filed, yet all the Lands of the Cognizor, tho' in ocher Coun- 


ties, ſhall be made liable upon Application in Chancery, 


On 
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On this Statute-Staple an Extent was ſued out, di- 
rected to the Sheriff of Srafforaſbire, by Virtue of 
which, and of an Inquiſition taken thereon, the ſaid 


Sheriff extended diverſe Lands of the Cognizor in Staf- 


fordſhire, and this Extent was returned and filed in the 
Petty-Bag Office. 


Afterwards Sir William Folliff ſued out another Ex- 
tent upon this Statute-Staple, directed to the Sheriff 
of Nottinghamſhire, who, upon Inquiſition, extended 
other Lands, and thereupon a Liberate was ſued out 
and returned, and Sir William Fol brought an Eject- 
ment. 


Vion which, there being- a full and perſect E Extent 
before, and the ſame being filed, it was held that this 
was a Satisfaction, and no new Extent could be after- 
wards made upon the ſame Statute; and it was ſaid to 
be the Folly of the Cognizee to file his Extent, until 
he knew he had Lands {ufficient, for which were cited 
the following Authorities. 1 Inſt. 290. 1 Vent. 41, 
42. Hob. 52. Forſter verſus Fackſon, Stat. 32 H. 8. 
cap. 5. Cro. Jac. 338, 339. 1 Lev. 92. 1 Roll's Rep. 
8, 9, 10. Godbolt 257. 2 Bulſtrod 97. 3 Lev. 269. 
Cro. Eliz. 9, 19. 


But on a Petition to Lord Chancellor; his Lordſhip 
cave Leave that a ſpecial Prayer ſhould be entered upon 
the Record of Extent, ſhewing, that the Cognizor of 
the Statute, Sir William Woleſey, died feed in Fes f 
ſeveral N in ſeveral Counties, (via.) in Staffordſhire, 
Nottinghamſhire, c. and praying, that the Cognizee 
Sir William Folliff might be at Liberty to ſue out Ex- 
tents upon the Lands in all theſe Counties. 


4 And 


— 
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And his Lordſhip ſaid he would give the Cogniſee 
of the Statute Liberty to enter upon the Record what 
Prayer he pleaſed; for that the Intention and Agree- 
ment of the Cognizor who gave this Security, was, 
that all his Lands (were they in ever ſo many Coun- 
ties) ſhould be bound by the Statute, and conſequent- 
ly it would be moſt unreaſonable to confine the Cog- 
niſee to the Lands of the Cognizor in any one County; 
for this would be to defeat that Security which the - 


Party himſelf had agreed to give, and had'actually given. 


Whereupon this ſpecial Prayer was entered: And 
the Cognizee recovered the Land in Nottinghamfhire, 
notwithſtanding his former Extent filed of the Land 
in Staffordſhire; and tho' afterwards there was another 
Petition preferred to ſet aſide this Order, inſiſting, that 
the Defendant, againſt whom the Ejectment was brought 
for the Land in Nottinghamſhire, was a Mortgagee, and 
without Notice, tho' ſubſequent to the Statute, yet his 
Lordſhip affirmed the firſt Order with great Clearneſs, 
ſay ing that the Law was the rather nice upon an Elegit 
on a judgment, becauſe of the Word | Elegit ; | but that 
this Word was not made Uſe of in an Extent; and had 
it not been in ſiſted on, that the Defendant was por, and 
an honeſt Creditor of the Cognizor, the Court Was incli- 
nable to have given Coſts upon the ſecond Petition. 


ReresbyNerſus Newland. Caſe 23, 


Lord Mac- 


clesfheld. 


Hs was a Bill brought by the Plaintiff and his Te. Tat 


a Term was 


Wife, for his Wife's Portion of 30001. and a for raifing a 


Ws 4 FASL: Portion f 
Maintenance ſecured in a Marriage-Settlement, by a , Daughter, 


Vol. II. B b Term in Default of 

| = Iſſue Male, 
payable at Eighteen or Marriage, or as ſoon after as the ſame might conveniently be raiſed ; 
the Mother died leaving no Son, and leaving only one Daughter; the Court was of Opi- 
nion, that the Portion could not be conveniently raiſed by Sale of the Reveriion, 
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(a) Vide 
Vol. I. 


Term of 500 Years commencing in Default of Iſſue 
Male of the Bodies of the Plaintift's Wife's Father 


and Mother, for providing Portions for the Daughters 


of the Marriage, to be raiſed by Rents and Profits, 
or by Sale or Mortgage, and to be paid at the Daugh- 
ter's attaining the Age of Eighteen or Marriage. 


Provided that no Maintenance ſhall commence, un- 
til the Death of the Father, but the ſame to begin 


at the firſt Quarter-Day after. 


Provided that if all the Daughters die before Eigh- 
teen or Marriage, then the 500 Years Term to be 
void. 


With Power to the Father, with Conſent of the 
Truſtees, to revoke all the Ules. 


The Mother died without leaving a Son, and leaving 
only one Daughter, who married the Plaintiff without 
her Father's Conſent, and with her Huſband brought 
this Suit for the Recovery of her Portion of 3000 J. 
praying a Sale or Mortgage of the reverſionary Term 
in her Father's Life-time for the railing the ſame. 


For which Purpoſe the Caſes of Greaves and Mad- 
diſon in Raym. and 2 Jones, and particularly that of 
Sandys and Sandys (a) were cited; and it was moreover 
urged, that the Settlement exprelly laying that the Por- 
tion ſhould be paid at Eighteen or Marriage, which 
ſhould firſt happen, the ſame was plainly due. 


That the Truſt being to raiſe the Portions by Mort- 


gage or Sale, this reverſionary Term mult be either 


mortgaged or ſold. 


z 8 
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As alſo the Proviſo having ſaid, that if the Daugh- 
ter ſhould die before her Age of Eighteen or Marriage, 
then the Portion was not to be raiſed; this was a 
ſtrong Indication, that if the Daughter lived to Eigh- 
teen or Marriage, ſhe ſhould be intitled to her Portion. 


That if the Settlement had intended the reverſionary 
Term {ſhould not be fold, it would certainly have been 
ſo expreſſed, eſpecially when there was a Proviſion 
therein, that no Maintenance {ſhould be raiſed in the 


Father's Life-time. 


Then it was obſerved, that the Daughter was here 
a Purchaſer of her Portion, by the Mother's Marriage, 
who appeared to have brought 2 500 J. and for 2500. 
paid fo long ſince, it was but a, reaſonable Bargain, 
to be bound to pay 30001. at ſo diſtant a Time from 
the Marriage, as this Portion became due; and it 
mult be ſuppoſed to have been the Contract or Bargain 
made by the Wife's Relations, that this Portion, with 
the Addition of 500 J. at ſuch a Diſtance of Time, 
ſhould be paid back to the only Child of the Mar- 
riage, if a Daughter, at her Age of Eighteen or Mar- 
rlage. 8 


That as the chief End of ſecuring the Portion, was 
to prefer the Daughter in Marriage, ſo if this was 


not done at a ſeaſonable Time, (and which the Settle- 


ment had fixed at Eighteen, ) it might prove wholly in- 
ſignificant; for the Father might (and probably would) 
marry again, and neglect his Daughter by bis firſt 


Wife, who might alſo grow to be fifty Yeary old in 
the Life-time of her Father, and conſequently paſt 


Marriage before {uch Time as ſhe would become 
intitled to her Portion. 
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Laſtly, As to the Power of Revocation, it was in- 
fiſted, that when the Portion became actually due, 
(as here it was) it would be then too late for the 
Power of Revocation to deveſt what was aCtually 


veſted. | 


Attorney General contra This Cale is not the ſame 
with Sandys and Sandys, but extremely different; but 
if it were, the Court finding the growing Miſchief 
that has proceeded from the Reſolutions intitling the 
Daughters to their Portions at eighteen, (out of theſe 
reverſionary Terms) by tempting them to Diſobedience, 
to throw of all their Dependance upon their Fathers, 
and to ruin themſelves by raſh and unequal Matches, 
ought at length to make a Stand againſt ſuch Miſchief. 


Tho' the Deed of Settlement ſays, that the Portion 
is payable at eighteen, yet this is not all which is 
{aid in the Deed, for the other Parts thereof ſhew, 
that the Portion was not intended to be raiſed until 


after the Father's Death, and the Settlement is to be 


taken and conſidered all together, and with all the 


Contingencies. 


* 


One of the Proviſo's is, that if there ſhall be no 
Daughter living at the Father's Death, and the Wife 
not enfient, then the Term for raiſing Portions is to 
be void; now one of thele Contingencies has hap- 
pened, (viz.) the Wife was not enfient at his Death, 
the other may happen, (via.) there may be no Daugh- 
ter living at the Time of the Death of the Father ; 
and therefore this Portion muſt not be raiſed, until 
this latter Contingency be alſo determined; and the 
Proviſo means no more, than that if there ſhall be no 
Daughter living, or in Ventre ſa mere, at the Father's 
Death, then no Portion {hall be raiſed. 

8 4 It 
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It is true, it may be thought a hard Caſe, ſuppo- 


ſing the Daughter ſhould marry, and die of rag 2 


Father, leaving ſeveral Children, that yet ſhe ſhould 
have no Portion; but this muſt be left to the Breaſt 


of the Father, who cannot be luppoled to be unkind 


to his own Child. 


On the other Hand, in the prelent Caſe, there is 


an Inſtance of Diſobedience in the Daughter, by her 


having married without her Father's Conſent, an In- 
| Nance, which, probably, proceeded from her Depen- 
dance upon being able to recover her Portion in De- 
ipight of her Father. 


And this Contingency, (viz.) whether or no a 


Daughter {hall be living at the Time of her Father's 


Death, makes the Caſe to be exaCtly like the Cafe of 


Corbet and Maidwell (a). 


As to the Caſe of Sandys and Sandys, there was no 
Proviſo that the Term ſhould be void, if no Daugh- 
ter living at the Death of her Father, nor any ſuch 
Power of Revocation, as in the preſent Cale, and the 


Father is to be conſidered as much a Purchaſer of this 


Power of Revocation, by making the Limitations of 
the Settlement, as the Daughter a Purchaier of her 
Portion. 


Mr. Talbot on the {ame Side: As to the Inconve- 
nience of the Daughter's ſtaying an unreaſonable Time 
for her Portion, the ſame Inconvenience muſt have 
been, if the Mother had lived, as well as the Father, 
there being no Pretence to ſay, that if the Father and 


Mother had been both living, then the Portion could 
have been raiſed. 


Vol. II. | De | The 


(a) Salk. 
159. 
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The whole Deed muſt be taken together, elſe you 
will have the Intention of the Party by Halves. 


Beſides, the Words of the Clauſe for paying the 
Portion are, © that the ſame ſhall be paid at the 
* Daughter's Age of Eighteen or Marriage, or as ſoon 
cc after as conveniently may be,” ſo that it is conſiſtent 
with the Deed, if the Portion be paid as ſoon after the 
Daughter's Age or Marriage as conveniently may be, 
and ſurely it cannot be ſaid to be conveniently paid, 
when there is no other Way propoſed for doing it, but 
by ſelling a reverſionary Term, to the Ruin of the Fa- 
mily. 


The Payment of the Maintenance mult, in the 
Courſe and Nature of it, precede the Payment of the 
Portion, and no Maintenance being to be paid until 
after the Death of the Father by the expreſs Words of 
the Settlement, there conſequently can be, before that 
Time, no Payment of the Portion. 


The Hardſhip in this Caſe, on the Family, is ſo vi- 
ſible, that if it were but a doubtful Point, or in any 
Sort unſettled, or varying from former Reſolutions, 
the Court ('tis apprehended) will ſtrain hard to make 
a Diſtinction, in order to preſerve the Family. | 


To which it was replied by Mr. Lutwyche, That as 
to the Caſe of Hardſhip, and that what was prayed by 
the Plaintiffs would tend to the Ruin of the Family, 
the ſame might be, and in Fact had been urged in all 
Caſes where the Court had decreed the Sale of Rever- 
lionary Terms for raiſing Portions for Daughters, in 
the Life-time of the Father. 


4 But 


— 
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But that it would be as much a Hardſhip to take it 
the other Way, (viz) if the Daughter ſhould marry 
ſuitably, and die in the Father's Life-time, leaving 
many Children, that this Daughter {hould have no 
Portion provided for her by the Settlement. 


That it had been very eaſy, had the Parties ſo in- 
tended it, to have inſerted a Proviſo in the Settlement, 
that the Portion ſhould not be raiſed in the Father's 
Life- time, eſpecially, when (as oblerved before) it was 

provided that no Maintenance ſhould be raiſed in the 
Father's Life-time. OT 


Lord Chancellor The Caſe of Greaves verſus Maddi- The Court 


ſon is a ſtrange one, and not common Senſe ; I will = not go. 
urther 


go jult as far, and not one Jot further, than former than war- 
Reſolutions have gone, for raiſing Portions for Daugh- pte 


Precedents, 


ters by the Sale of reverſionary Terms; and whenever in ling re- 
ſuch a Caſe happens, (I mean when a Daughter ap- Tast 


Terms to 


plies in order to have the Portion raiſed in the Father's pay Portions, 


Life-time) I will ftudy and labour to find out a Diffe- 
rence between that Caſe and the former, in order to 
diſcountenance ſuch Suits; the Senſe of the Nation 
ſeems to be with me, in this Caſe, by there be- 
ing generally, (a) now a-days, a Clauſe inſerted in ) vide 
Settlements, to prevent the Sale of a Term for raiſing JI. in 


; . ; , | © the Caſe 
Portions, in the Life-time of the Father. of Both 


verſus Dun- 
comb, 


It is hard, that a Court of Equity ſhould incourage 
a Daughter, juſt when ſhe comes to fourteen, or per- 
haps twelve Years of Age, to ſay to her Father, 
come, I am fit for my Portion, pray pay it me, or 
I will marry, and then I can compel the railing of 
it by the Sale of your Eſtate”. 


15 


= 


What 
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What Diſobedience will this breed in a Daughter? 
What raſh and unequal Marriages will this produce ? 
Accordingly I have obſerved, that in moſt of theſe 
Gaſes (as in the principal Caſe) the Daughter has mar- 


ried without the Content of the Father, which {urely 


is fit to be prevented. 


But it is objected, the Father will not in a reaſon- 
able Time raiſe this Portion. 


| Reſp. But of the two which is fitteſt to be truſted, 
the Father, or his Infant Daughter? doubtleſs he muſt 
be preſumed, out of his natural Affection to his Daugh- 
ter, to be willing to do her Right. 


But the preſent Caſe differs from the former Caſes 
where the Portion has been recovered by Sale of Re- 
verſionary Terms, this Portion being to be paid at 
Eighteen or Marriage, or as ſoon after as the {ame 
ſhall or may be conveniently raiſed, ſo that it is not 
to be raiſed, until it can be done with Conveniency; 
now in my Opinion, it cannot conveniently be raiſed 
by {ſelling a Reverſton, which will incommode the Fa- 
mily to that Degree as to ruin the Eſtate; for which 
Reaſon I think it cannot be conveniently raiſed until 
the Death of the Father. 


Beſides, there is a Proviſo which makes this contin- 


gent during the Father's Life-time, and that is another 


Reaſon why it cannot be raiſed, (vix.) a Proviſo, that 
if the Father dies without leaving a Daughter, or his 
Wife enfient with a Daughter, then the Portion is not 


to be raiſed ; which Proviſo imports no more, than 


that if, at the Death of the Father, there {hall be no 
Daughter born, or in Ventre ſa mere, then no Portion 
is to be railed, 


1 It 
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It is true, ſo far has happened, that there can be 
no Daughter in Ventre ſa mere at the Father's Death, 
no Poſthumous Daughter; but ſtill there may be no 
Daughter living at the Father's Death; ſo that there 
is a Contingency ſtill ſubſiſting, which prevents the 
Portion from becoming due, and makes this Caſe re- 
ſemble that of Corbet and Maidwell. 

As to the Proviſo which ſays, that if the Father 
provides for the Daughter a Portion equal to what 
is ſecured by the Settlement, then the Term to be 
void; by this, it ſeems, it muſt be intended, if the 
Father provides ſuch Portion payable at ſuch Time as 
the Portion by the Settlement is made payable, (viz.) at 
Eighteen, if the Portion be conſtrued to be then payable. 


With Reſpect to the Power of Revocation, it is Where there 
ſtill a ſubſiſting Power, and conſequently ſuſpends, and in the Trof. 
prevents the Portion from being as yet payable, be- ue 
cauſe the Father, by Conſent of the Truſtees, may tions, he ths 
yet revoke ; he may revoke at any Time before © Sara 
Portion is raiſed, and paid; and it can be no Objection ent of Tru- 
to ſay, that the Right to this Portion is veſted in the 2 
Daughter; for ſuppoſe there had been a Son born, then Uſes, this | 
a Right to the Remainder would have veſted in ſuch 1 8 
Son, and yet there can be no Doubt, but that the Fa- 
ther, with the Conſent of the Truſtees, might have 
revoked this veſted Remainder, and by the ſame Rea- 

{on may he with Conſent; &c. revoke this Term 
which {ſecures the Portion; and if the Term falls, all 
the Truſts thereof muſt fall alſo, and conſequently the 


Truſt for raiſing the Portion. 


Indeed it has been objected, that it would be a 
Breach of Truſt in the Truſtees to join in ſuch Re- 
vocation. 


Vol. II, D d But 
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But I think it may not be only a juſtiſiable, but 
commendable Thing in the Truſtees, under ſome Cir- 
cumſtances, to conſent to ſuch Revocation; as ſup- 
poſe the Daughter ſhould be drawn in to marry ſome 
very unworthy Man, who ſhould uſe her in a moſt bar- 
barous Manner, and the Daughter ſhould afterwards 

die without Iſſue, upon which the Huſband ſhould 
ſue for the Portion; in this Caſe, it would be ver 
reaſonable in the Truſtees, to join with the Father 
in revoking theſe Uſes; or ſuppoſe the Daughter 
ſhould have left Children by ſuch Marriage, it would 
be reaſonable for the Truſtees, by conſenting to a Re- 
vocation, to prevent the Portion's going to the Huſ- 
band, and (if practicable) to carry it to the Children 
of the Daughter, ſo that this Power ſeems to be {till a 
ſubſiſting Power, which there may be hereafter very 
good Reaſon to put in Execution. 


For theſe Reaſons, I think the Portion remains as 
yet liable to a Contingency, and therefore not to 
be raiſed until this Contingency is out of the Caſe; 
which cannot be during the Life of the Father. 


his Decree was afterwards affirmed by the Houſe 
of Lords. ws 


Gate 24 Mr. Juſtice Eyre verſus Counteſs of 
ds —@—@@Shaſtebury. 


2 HE late Earl of Shaftsbury, by his Will dated 


to three, 10. November 1710. deviſed the Guardianſhip 


of the Perſon and Eſtate of his Infant Child (the pre- 
the Survivors Tent Earl) to Mr. Juſtice Eyre and two others (ſince de- 


Survi 
hangar ceaſed) without ſaying and to the Survivor of them; 


Survivor 1 | 
ſhall have it. and 
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and this Deviſe of the Guardianſhip was until the 
Child ſhould come to twenty-one Years of Age. 


Lord Shatftsbury died beyond Sea, and the Infant 
Earl was now twelve Years of Age, when Mr. Juſtice 
Eyre, perceiving that his Lordſhip had not a proper 
Governor provided for him by the Counteſs his Mo- 
ther, and that the Perſon who was ordered to attend 
him as his Gentleman, was not a fit Perſon for that 
Purpoſe, petitioned the Lord Chancellor, that he, as 
ſole ſurviving Guardian, might have the Ordering, as 
he ſhould think proper, of {uch Governor, Gentleman 


and other Servants to attend the ſaid Infant Earl, and 


that the Perſon of the {aid Infant Earl might be de- 
livered over to the Peritioner, 


On the Behalf of the Counteſs it was inſiſted by the 


Solicitor General, Mr. Lutwiche, Mr. Cowper, and Mr. Tal- 
bot, that the Guardianſhip being deviſed to three, without 
ſaying and to the Survivor of them, the ſame did not 
ſurvive ; that it was but a bare Authority, and no In- 
tereſt, in Regard no Profit could be made thereof ; that 
if a Power were given to three, and one of them ſhould 
die, the Survivor could not execute ſuch Power; that 
if two were made Committees of a Lunatick, on the 


Death of one of them, the Commitment would de- 


termine 3 that this was a Truſt annexed to the 
Perſon, and not aſſignable, nor was it reaſonable it 


ſhould ſurvive, foraſmuch as the Teſtator might think 


it proper to truſt three, but not to inveſt a ſmaller 
Number with a Charge of that Importance. 


Alſo it was ſaid, that if the Infant Earl ſhould tis 


- without Iflue under Age, in ſuch Caſe the late Earl 


by his Will had given an Annuity of 500 J. per An- 
num to Mr. Juſtice Eyre, which made it improper, that 


he alone ſhould be intruſted with the Perlon of the 


Infant 
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Infant Earl, who would be a Gainer on his dying with- 
out Iſſue and under Age; that the Will having ap- 
pointed three Guardians to the Infant, it was the ſame 
Thing, as if the Teſtator had 4 pres thoſe three 
jointly, and then it was plain, that if one ſhould die, 
the Survivors could not act; that according to Audi- 
tor Curls Caſe, (11 Co. 2. b.) where an Office is 
granted to two, on the Death of one of the Grantees 
the Othce determines, 


And tho' it might be attended with ſome Incon- 
venience, were ſuch Guardianſhig or Authority to 
determine on the Death of one of the Perſons intruſted, 
yet it muſt . be allowed to have been in the Power of 
the Teſtator to have prevented this Inconvenience, by 
limiting the Guardianſhip to the Survivor by expreſs 
Words. Salk. 465. 


It was moreover urged, that this was a Matter of 
Truſt, for every Guardianſhip was a (a) Truſt; that the 
Crown, as Parens patrie, was the Supreme Guardian 
and Superintendant over all Infants ; and ſince this was 
a Truſt, it was conſequently in the Diſcretion of the 
Court, whether or no they would do ſo hard a Thing, 
as to take away an Infant under thirteen Years of 
Age, from ſo careful a Mother as the Counteſs was; 
that the tender Calls of Nature were on the Mother's 
Side; and then there were two Phyſicians, (Doctor 
Robinſon and Doctor Friend,) who both teſtified, that 
the Infant Earl was of a tender and ſickly Conſtitution ; 
ſo that at leaſt the Court might refuſe to grant this in 
a {ſummary Way, or otherwiſe than upon a Bull. 


Alto with Regard to the Servants, it was repreſented 
to be a very hard Thing to turn away ſuch as the 
Counteſs had experienced to be good Servants, and to 
take Perſons in their Room, whom ſhe had no Expe- 


11 rlence 
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rience of, particularly, that Dr. Stubbs the Governor 
came in at firſt, with the Approbation of Mr. Juſtice 
Eyre, and that he was a Man of Learning, Probity, 
and Piety, and a Clergyman. 


On the other Side it was {aid, that this Guardian- 
ſhip was not deviſed to three jointly, but to three 
until the Infant Earl ſhould come to twenty-one ; that 


a Guardian had not only a bare Authority, but alſo an 


Intereſt, for he might bring a Writ of Raviſhment of 
Ward, or might make a Leaſe during the Minority of 
the Infant, as was determined in the Cale of Shopland 


verſus Rydler, Cro. Fac. 55, 98. fo that Guardians 


had an Intereſt coupled with their Authority, and con- 
{equently the Office would ſurvive. 


It was true, it could not be granted over; no more 
could the Office of Executorſhip; but yet there could 
be no Queſtion, but that if there were two Executors, 


and one ſhould die, the other would take the whole 
Executorſhip as Survivor. 


And as to the Objection, that there was no Profit in 
the Guardianſhip, and therefore it ſhould not ſurvive, 
the ſame Way of Reaſoning would hold in the Caſe of 
an Executorſhip, for that was barely a Truſt, and no 
ways profitable; notwithſtanding which, being a legal 
Intereſt, it would ſurvive. It was likewiſe ſaid, that 
in Caſe where three ang were appointed, if this 
were ſuppoſed to be b 
quently not to ſurvive, it would prove a great Incon- 


venience, and in a good Meaſure fruſtrate the Inten- 
tion of the Perſon appointing them. 


As to what was held in Auditor Curl's Caſe, (via.) 
where an Office has been uſually granted to two, and 
one of them dies, that this is a Determination of ſuch 

Vol. II. Ee Office, 


a joint Authority, and conſe- 
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Office, the Reaſon muſt be ſuppoſed to be, becauſe 
they both make but one Officer, as in the Caſe of the 
Sheriffs of Middleſex. 


That with Regard to the 5001. per Annum given to 
Mr. Fuſtice Eyre, in Caſe of the Infant's Death with- 
out Iſſue, and under Age, that could be no Objection 
in Caſe of a Teſtamentary Guardian appointed by the 
Party himſelf, whatever it might be where the Guar- 
dian was to be appointed by the Court; for where the 
Teſtator himſelf ſays, that J. S. ſhall be Guardian of 
his Son, and by the ſame Will allo declares, that the 
{aid Guardian {ſhall have the whole Eſtate, in Cale the 
Child ſhould die within Age, ſurely that would be 
good; much more ſhall the Deviſe in our Caſe, 
which is but of a ſmall Part of the Eſtate. 


Then as to the Objection of Hardſhip, from the 
Guardian's being impowered to impoſe Servants, Go- 
vernors, c. who, when put upon the young Lord 
by ſuch Guardian, would probably not regard the 
Counteſs, as having no Dependance upon her, this 
might be as well turned the other Way, (viz.) That 
if they were put in by the Mother, they would have 
no Regard to the Guardian, who yet was intended b 


the Will to be in loco Parentis, and to ſupply the Father's 
Place. 


That Doctor Stubbs the Governor might be a good 
Scholar, and a pions Man, and yet it would not ne- 
ceſſarily follow, that he was a proper Governor to 
attend the young Earl to Court, or to noble Fa- 
milies, or at the Exerciſes of Dancing and Riding, 
which it was fit his Lordſhip ſhould be acquainted 
with. 


3 Beſides, 
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Beſides, it was of great Conſequence, in Regard 
ſuch Servants are apt to flatter their young Maſters, 
and to entertain their Thoughts with ſuch Things as 
would be rather pleaſing chan uſeful to them. 


Laſtly, With Reſpect to the Tenderneſs of the young 
Lord's Conſtitution, that was, however, of late grown 
ſtronger, and he being now upwards of twelve Years 
of Age, this was the proper Criſis for forming his 
Mind, and inſtilling into him a Taſte of thoſe noble 
Qualities, and that Spirit, which became a Perſon of 
his high Station, in order to make him uſeful to his 
Country; and this being the proper Time, ſurely it 
was reaſonable to truſt Providence in theſe Caſes, and 
to ſend the young Nobleman to ſome publick School. 


Lord Chancellor : The Father by the (a) Statute has a (4) 12 Car. 


Right to diſpoſe of the Guardianſhip of his Child un- . 2+ 


til twenty-one, and having done ſo here, it will be 
binding, unleſs ſome Milbehaviour be ſhewn in the 


Guardian, in which Caſe it being a Matter of Truſt, 


this Court has a Superintendency over it. 


But as to the Objection, that this Right of Guar- 
dianſhip does not ſurvive, becauſe it is not ſaid in the 
Will in expreſs Terms, that it ſhall go to the Survivor, 
there ſeems to be no Colour for it, becauſe where = 
veral Guardians are appointed by a will, each of them 
ſeems to be a compleat Guardian, like the Caſe where 
there are two or three Church-Wardens of a Pariſh, 
each of them is a diſtinct Church-Warden ; and it 
would be miſchievous, and of very ill Effect, if 
where there are {ſeveral Guardians appointed by a 
Will, and tome refule to act, that the reſt ſhould not be 
able to do any Thing ; and yet this mult be the Con- 

{equence 
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ſequence, if a Guardianſhip deviſed to ſeveral ſhould 
be taken to be one joint naked Authority; ſuch Con- 
ſtruction would make the Acc of little Force; a Guar- 
dian has an Authority coupled with an Intereſt, and may 
bring a Writ of Raviſhment of Ward on the Infant's 
being taken from him; and tho' it is true, that the Da- 
mages recovered ſhall by the Statute go towards the 
Benefit of the Ward, yet the Declaration muſt lay it 
ad dampnum of the Guardian the Plaintiff. 


The Reaſon of Auditor (urls Caſe, where, on the 
Office of Auditor being granted to two, without ſay- 
ing and to the Survivor, ſuch Office on the Death of 
Wis! one, was held to be determined, was, becauſe in ſuch 
. Caſe both made but one Officer, as the two Sheriffs of 
Wu Middleſex make, as to their Office, but one Perſon. In 
Ws the preſent Caſe, here 1s a plain Right placed and ve- 
We; ſted in Mr. Juſtice Eyre as the ſurviving Guardian, 
and who, every one is aſſured, will well execute {ſuch 
Truſt, which it will be impoſſible for him to do, with- 
out being allowed to place and chuſe the Governor, 
Gentleman, c. to attend upon and take Care of this 
young Nobleman. 
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And tho' Dr. Stubbs may be a good, learned, and 
pious Man, yet he may not be ſo fit to attend the 
young Earl to all Places, for Inſtance, to Courts, Places 
of Exerciſe, and Diverſions, c. at which it may be 
proper for his Lordſhip to appear. 


But I muſt differ from Mr. Juſtice Eyre, as to 
{ending the Infant to a publick School, which 


may be thought likely to inſtill into him Notions of 
Slavery. 


1 | Wherefore 


6 | * " — „ was $46 
Ber * 7 gg L Wr S TR. g 3 2 81 
* eee ee : YI „ N 


De Term. J. Hill. I722. 


109 


Wherefore | per Cur”: Diſcharge Dr. Stubbs from being 
Governor, as alſo Mr. Bennet from being Gentleman, 
and deliver the Infant into the Hands of his Guardian 


Mr. Juſtice Eyre, who deſired the young Earl might 


dine with him. 


But Lord Chancellor ſaid, that this was in Confi- 
dence that the Judge ſhould return him to his Mother 
the Counteſs ar Night, for that as yet, the Court 
would not make any Order touching the Cuſtody of 
the Earl's Perſon. 


Afterwards on the Great Seal's being taken from the 
Earl of Macclesfield, and placed in the Hands of three 


Lords Commiſſioners, on 18. March 17 24. Mr. Juſtice 


Eyre (lately made Lord Chief Baron of the Exchequer) 
exhibited his Petition to the Lords Commiſſioners, ſet- 
ting forth the former Proceedings, and that the In- 
fant Earl, who was now juſt fourteen Years of Age, 
and had been married to Lady Suſanna Noel, Daughter 
to the Counteſs of Gainsborough, was detained from 
the Petitioner; that ſuch Marriage was without the 


Conſent or Privity of the ſaid Lord Chief Baron the 


{urviving Guardian; therefore the Petitioner thought 
it his Duty to lay theſe Things before the Court, 
praying, that the Cuſtody or Tuition of the Infant 
Lord might be granted to him, and that the Court 


would * ſuch Order touching, this Matter, as they 


ſhould think proper. 


Upon this the Counteſs Dowager of Shaftsbury peti- 


tioned the Lords Commithoners, that the Order of the 


late Lord Macclesfield, declaring the Right of Guar- 
dianſhip to belong to the Lord Chief Baron Eyre, and 
directing the Perſon of the Infant Earl to be delivered 
to the {aid Lord Chief Baron, might be ſet afide. 
Vol. II. Ff Alſo 
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Alſo the Infant Earl petitioned the Lords Commiſ- 
ſioners, inſiſting, that the Guardianſhip of his Lord- 
ſhip given by the Will, was determined by the Death of 
two of the Guardians, and praying that his Lordſhip, 
being now of the Age of fourteen Years, might be ar 
Liberty to chuſe his Guardian, — 
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On hearing theſe Petitions, the Court ordered a 
Sequeſtration, unleſs Cauſe, both againſt the Counteſs 
[Dowager] of Shaftabiuy, and againſt the Counteſs of 
Gainsborough, for their Contempt in contriving and ef- 
fecting this Marriage without the Conſent of the Guar- 
dian, and without applying to the Court. | 
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And the Perſon of the Infant Earl was ordered to 
be reſtored by the Counteſs | Dowager | of Shaftsbury to 
the Lord Chief Baron, it being the Opinion of the 
Court, that tho' the Declaration made by the late Lord 
Chancellor, that the Right of Guardianſhip did belong 
to the Lord Chief Baron as ſurviving Guardian, and 
the Order made thereupon, was ever 1o erroneous, yet 
that the {ſame was a good Order until reverſed, and 
conſequently it was a Contempt to break it. 
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On the 15th May, the three Lords Commiſſioners, 
(viz.) Sir Foſeph Fekyll Maſter of the Rolls, Mr. Baron 
Gilbert, and Mr. J. Raymond, having heard this Matter 
folemnly argued by Counſel on both Sides, gave their 
Judgment, which was delivered by the Lord Commiſ- 
lioner Jekyll, that the Court were all of Opinion, 
the Sequeſtration againſt the Counteſs of Shafrsbury 
ought to be ablolute. 


The Marriage of a Ward without the Conſent of 
the Guardian, is a Raviſhment of the Ward, 2 Inſt. 
440. and aggravated in this Reſpect, that after ſuch 

I Raviſhment 
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Raviſhment by Marriage, the Ward cannot be reſtored 
to ſuch Condition as he was in before, it being rendered 
impollible by the Wrong of the Raviſher. 


By the Statute of Weſtminſter 2. cap. 3 5. tis enacted, The Pu- 


that if one be guilty of Raviſhment, either of a Male Mme" * 
or Female Ward, if the Ward be reſtored, tho' not the Law on 


| ; EK hs Ls, 
married, the Raviſher ſhall be puniſhed with two naa wa 


\ Years Impriſonment; but if the Ward be not reſtored, without the 


, . , Conſent of 
or if he be reſtored and be married, the Party guilty 8 


of ſuch Raviſhment. (if he cannot make Satisfaction dan. 
for the Marriage) ſhall be puniſhed by Impriſonment 
for Life, or by abjuring the Realm, at the Diſcretion 

of the Court where he is tried; ſo that a Raviſhment 

of Ward became an Offence not only againſt the Guar- 
dian, but againſt the King: And whereas, on the 
Ward's being married, the Raviſher was to be puniſhed 

by perpetual Impriſonment, or by abjuring the Realm; 
this ſhews the Greatneſs of the Offence, by the Grie- 
vouſneſs of the Puniſhment. 


And the Matter of marrying Infants without the 
proper Conſent of Guardians, is provided againſt, both 
at Law and in this Court, eſpecially the latter, it be- 
ing notorious, that a Court of Equity entertains no 
greater Jealouſy of, nor ſhews more Reſentment a- 
gainſt any Thing, than the unlawful Marriage of In- 
fants. 


In the Caſe of the Marriage of a Lunatick, (via.) that 
of Mr. Packers marrying Mrs. 4/h, the Court (a) com- (a) Vide 
mitted Mr. Packer, the Parſon, and others that were Chen“ * 
their Agents, and Packer continued in Cuſtody for a 
conſiderable Time, and Infants and Lunaticks may be 
compared together, both of theſe being unable to take 


Care of themſelves. 
In 
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8 In Caſe where an Infant is committed by the Court 
Courts to the Cuſtody or Care of any one, ſuch Committee 


committing 


the Cuftod,, gives a (a) Recognizance, that the Infant ſhall not 
of an Infant marry without Leave of the Court, which Form is 


to the Care 


of any one, very rarely altered, and on ſpecial Circumſtances; fo 
lach Com- that if the Infant marries, tho' without the Privity, or 


mittee enters 


into a Re. Knowledge, or Neglect of the Committee, yet the 


cognizane; Recognizance is, in Strictneſs, forfeited, whatever Fa- 
fant ſhall vour the Court, upon Applicat ion, may think Et to 
nor may ſhew to {ſuch Committee, when he appears not to 


vithout 


Leave of have been in Fault. 


the Court, 


(a) Vide Vol. I. Dr. Davis's Caſe. 


In Lord Sommers's Time, Mr. Goodwin married an 
Infant (Mrs. Knight) and was committed, and this 
Commitment was followed by an Act of Parliament 
for diſſolving the Marriage. | 


J 32 ail, So on (b) Sir Edward Hannes's Daughter and Heir 

Regine, Who was an Infant being inveigled from her Guardian 

ue, vr. Dr. Waugh, and married to one Willis, tho Mrs. Hannes 

Knights was not taken from a Guardian athgned by the Court, 

mts Dit yet, in that Caſe, both Mr. Willis, and the Parſon, and 

courle of the the Agents, were all committed by the Maſter of the 

188 Rolls, Sir ohn Trevor, and the Order afterwards con— 

the Maſter fir med by Lord Harcourt; and as this Court puniſhes 
of the Rolls . . 

bag. 104, the Inſtruments where ſuch Marriage is had without 

the Conſent of the Guardian, ſo, if there be only 

an Apprehenſion, that the Infant will be married un- 

equally, either by the Guardian, or by his Neglect, 

a Court of Equity will interpoſe, and ſend for the 

Infant, and commit him to the Cuſtody of a proper 

Perſon, or Relation, in order to prevent ſuch Danger; 

as was done in the Caſe of the Infant Lady Catharis e 

- Anneſley by Lord Chancellor Harcourt, and likewiſe in 


2 another 
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another Caſe, (viz.) that of Mr. Vernon of Staffordhhire, 
by Lord Macclesfield. 


But the preſent Caſe is fill of a higher Nature, as 
it is the Caſe of a Peer of the Realm, in whoſe Edu- 
cation the Publick is intereſted ; and where the Guar- 
dianſhip of him is deviſed by a Peer of the Realm, 
(viz.) by the Will of the late Lord Shaftsbury. 


As to the Objection that has been made to the 
Order of this Court, that there are no Words theres 


in, that the Infant ſhall not be married without the 
Conſent of the Guardian: 


Reſp. The Court could not ſuppoſe, or foreſee, that 
any Perſon would marry the Infant without the Guar- 
dian's Conſent ; and for that Reaſon, there was no 
expreſs Proviſion againſt it in the Order; but ſtill this 
Prohibition is implied, (vix.) that no Perſon, without 

the Leave of the Guardian, ſhould marry this Infant: 
Beſides, by the ſame Reaſon that theſe Words ought 
to be inſerted, the Order {ſhould likewiſe have pro- 
vided, that no Perſon {ſhould take away, or raviſh this 
Ward from the Guardian, Cc. all which Things are 

_ ſurely implied; but further, it is a ſufficient Anſwer 
to this Objection, that ſuch Negative Words are never 
inſerted in the Order. 


But then it is objected, here is no Diſparagement 
in this Marriage; foraſmuch as the Birth of the Noble 
Lady, to whom Lord Shaftsbury is married, and allo 
her Quality, are equal to thoſe of her Huſband ; and 
ſhe has had the Advantage of being educated under 

the Counteſs of Gainsborough her Mother, a Lady of 
great Honour, Virtue, and Quality. 


Vol. II. | G 8 Reſp. 
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Reſp. Admitting all this to be ſo, yet it may be rea- 
ſonably ſuppoſed, that if the Infant Earl had ſtayed 
till he had attained his Age, and could have made a 
Jointure and Settlement, in {uch Caſe his Lordſhip 


might have had a better Portion. 


But in Reality, tho' there be no Diſparagement, 
yet this is only by Way of Extenuation, and can never 
be urged as a Juſtification ; for it is the Marriage with- 
out the Conſent of the Guardian, that conſtitutes the 
Offence, ſo that ſuch Marriage having been to one of 
equal Degree and Fortune, can at moſt tend but to 


extenuate. 


And it is obſervable, that the Diſparagement of the 
Ward was not where ſuch Ward without the Guar- 
dian's Conſent married one of Inferior Degree, as a 
Villein, Citizen, or Burgeſs, but where the Guardian 
himſelf married the Ward to one of Inferior Degree, 
for which ſee the Statute of Merton, cap. 6 & 7. 2 Inſt. 


69, 92. 


Object. The Puniſhment of this Raviſhment of Ward 
by Sequeſtration, or otherwiſe, would be fruitleſs, 
{ſince the Marriage having been once ſolemnized and 

erfected, the ſame cannot be afterwards reſcinded or 


diſſolved. 


Reſp. The like Objection might be made, tho' the 
Marriage were ever {o much to the Diſparagement of 
the Ward; but in all theſe Caſes the Reaſon of in- 
flicting Puniſhments is for Example's Sake, and to de- 


ter others from the like Offence of Raviſhment of 


Wards. 


I Object. 
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Object. This Marriage is by the Counteſs the Mother 
of the Infant Earl, who is Guardian by Nature and 


Nurture, and ſo cannot be guilty of a Raviſhment of 
Ward. 


Reſp. The Right of a teſtamentary Guardian takes 
Place of a Guardianſhip by Nature; by the expreſs 
Words of the Act of Parliament the Guardian by Will 
takes place of all other Guardians, and his Authority, by 
that Law, is a Continuation of the Paternal Authority. 


Object. There is no Inſtance of any one Caſe, where 
a Complaint has been againſt an Infant's Mother, for 
taking away her own Child. 


Reſp. The Lords Szikirk and Orkney Guardians of 
the Infant Duke of Hamilton, petitioned againſt the 


Ducheſs of Hamilton for taking away the Infant Duke 


out of their Cuſtody, and their Complaint was re- 
ceived ; upon which the Court would have proceeded 
againſt the Mother, but the Guardians could not make 
out their Right of Guardianſhip, by Reaſon of ſome 
Defe& in the Inſtrument under which they claimed. 


So that all theſe Objections being anſwered, the 
Court are of Opinion, that the Sequeſtration againſt 
the Counteſs [ Dowager] of Shaftsbury ought to be made 
abſolute. 


As to the Caſe of Lady Gainsborough, that ſeems to 
differ; and here the Queſtion is, whether the Counteſs 


of Gainsborough's conſenting that her Daughter ſhould 


be married to the Infant Earl, be not a Contempt? 


8 Edw. 3. pag. 52. The Caſe was, a Writ of Raviſh- 
ment of Ward was brought apainſt four Men and a 
Woman 
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Woman, the Men took away the Ward, and the Wo- 
man, knowing that the four Men had taken away the 
Ward, married the Ward to her Daughter; upon which 
Hirle C. J. gave the Rule, that the Woman was equal- 
ly guilty with the four Men, of the Raviſhment of the 
Ward, the Marriage of the Infant, without the Con- 
{ent of the Guardian, conſtituting the Offence ; and 
tho' the Guardian be not appointed by the Court, nor 
any Commitment made by the Court of the Infant, yet 
have thoſe been puniſhed, who have married the Ward 
without the Conſent of the Guardian, as appears from 
the above cited Caſe of Mrs. Hannes, where the Caſe 
was nothing more than that of marrying the Infant 
without the Conſent of the teſtamentary Guardian, and 
the Decree was only for an Account of Sir Edward 
Hannes the Father's perſonal Eſtate, and for an Allow 
ance of Maintenance for the Infant. 


* 


Whereas in the principal Caſe, the Decree goes 
ſomething further, as it directs that the Will of the 
late Earl of Shaftsbury ſhould be performed, Part of 
which Will is, that the Infant Earl ſhould be under the 
Care and Guardiaoſarp of rhe Perſons named therein. 


In 3 Co. 2, (Ratcliff's Caſe) it was reſolved, that 
every n whether Male or Female, might bring 
an Action of Treſpaſs or Raviſhment of W. ard; againſt 
any one for taking away his Heir apparent, Male or 
Female, and for marrying ſuch Heir, and that it is not 
material, of what Age ſuch Heir then was; and as 
che Anceſtor might bring ſuch Action for taking away 
and marrying the Heir, ſo alſo might the Guardian 
for taking away and marrying the Ward. 


It does not appear, that the late Earl of BY 
rough left any Teſtamentary Guardians of his Chil- 


dren, ſo that as the Countels was Guardian of them 


2 | by 
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2 Nature, the Marriage of ber Daughter belonged to 
her, conſequently, it is to be preſumed, that ſhe 
married her Daughter to the Infant Earl, at leaſt, if 
ſhe did not, ſhe may purge herſelf by Oath. 


But it is material, that the Lord C. B. Eyre, the 

Guardian of the i Earl, has not in his Petition, 
made out any direct Charge, or prayed any Thing a- 
gainſt the Counteſs of Gainsborough, and pollibly, the 
Court may not be bound, ex officio, to puniſh for a 
Raviſhment of Ward, where there is no Complaint. 


This Court has the Care, but not the Guardianſhip 


of Infants, and the Lord C. B. Eyre is not a Guardian * Vide the | 
appointed by the Court, but by the Will of the Fa- "£8 4 


ther, in which Reſpect the Court is the leſs concerned. — 1 
. PO . 4 


And tho' the Stat. 1 2 Car. 2. c. 24. lays, that a Teſta- 
mentary Guardian may maintain an Action of Raviſh- 
ment of Ward, if the Infant be taken from him, yet 
the Statute does not injoin him to do it, but refers the 
{ame to the Diſcretion of the Guardian. 


So that in this Caſe, foraſmuch as the Teſtamentary | 
Guardian has not complained of, or praved any Re- | 
dreſs againſt Lady Gainsborough, the Court will do I 
nothing againſt her, but diſcharge the Order of Se- | 
queſtration with Reſpec to her. 5 | 


And now we come to the Petition of the Infant 
Earl of Shaftsbury, where it is firſt objected, that tho 
the Court might, upon a Petition, make a proviſional j 
Order for the taking Care of an Fe yet that they 
ought not to make an Order determining the Right of - 
Guardianſhip, unleſs the Matter be brought judicill 
betore them, by Bill, Anſwer, and Proofs, 
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Reſp. In this Caſe, here are a Bill and Anſwer, and 
both the Will, and the Deviſe of the Guardianſhip, 
are ſet out by the Bill, whereupon the Decree ſays, 
That the Truſts of the Will ſhall be performed, one of 

which ſaid Truſts is the Guardianſhip of the Infant. 


r material that the Earl was defendant, for 
King bas as JO it was in the Caſe of Mrs. Hannes, who was mar- 
- _ « ried to Mr. Willis, without the Conſent of the Guar- 
Care of his dian; and this Court may, upon Petition only, without 
vubjecs im any Bill or Decree, make an Order to determine the 
Charitis, Right of Guardianſhip, in Regard the Care of all In- 
—_— e, lodged in the King as Pater Patrie, and by the 


naticks and 


Infants, falls King this Care is delegated to his Court of Chancery. 


under the 
Direction of the Court of Chancery, which in Conſequence thereof hath uſed, upon Petition 
only, without any Bill or Decree, to make Orders touching the Determination of ſuch Right. 


In F. N. B. 232. the King 1s bound, of common 
Right, and by the Laws to defend his Subjects, their 
Goods and Chattels, Lands and Tenements, and by 
the Law of this Realm, every loyal Subject is taken to 
be within the King's Protection, for which Reaſon it 
is, that Ideots and Lunaticks, who are uncapable to 
take Care of themſelves, are provided for by the King 
as Pater Patriæ, and there is the ſame Reaſon to extend 


this Care to Infants. 


This is the Reaſon given in the Writ de Ideota Inqui- 
rendo, which the King iſſues out to take Care of him, 
who Regimini ſui ipfius, & bonorum, & terrarum ſua- 
rum, minime ſufficit, which Reaſon alſo appears in the 
Writ de Lunatico Inquirendo, and in 4 Rep. (Beverley's 
Caſe) Infants, as well as Ideots, are {aid to be under 
the Care and Protection of the Crown, as Perſons e- 
qually unable to take Care of themſelves. 


1 In 53 
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In like Manner, in the Caſe of Charity, the King, 
pro bono publico, has an original Right to ſuperintend 
the Care thereof, ſo that, abſtracted from the Sta- 
tute of Elia. relating to charitable Uſes, and antece- 
dent to it, as well as ſince, it has been every Day's 
Practice to file Informations in Chancery in the 


Attorney General's Name for the Eſtabliſhment of 


Charities. 


Alſo in the Caſe of (a) Berty and Lord Falkland, the Y 2 Vern, 
33. 


Lord Sommers, in delivering his Opinion, takes Notice, 
that ſeveral Things are under the Care and Superinten— 
dency of the King, as he is Pater patrie, and inſtances 
in all Charities, Ideots, Lunaticks and Infants, 


Indeed ſeveral Acts of Parliament have made Al- 
terations in ſome Cates of this Nature, which ſo far 
ſtand altered, and no further; but unleſs there be ex- 
preſs Words in an Act of Parliament for that Purpoſe, 
the original Juriſdiction of this Court remains as be- 
fore; but there is not any one Act that has taken a- 
way the original Juriſdiction of this Court with Re— 
ſpect to this Care and Superintendency in the Caſe of In- 


fants, Charities, Ideots and Lunaticks. Since the Statute 


which took away the Court of Wards, the Juriſdiction 
of Wardſhip (b) returns to the Court of Chancery; 
and it appears by the Regiſter 2 1. b. 198. that a Writ 
may iſſue out of this Court to remove the Guardian 


of an Infant, and to put another Guardian in his 
Stead. 


The Law is particularly favourable to, and careful 
of an Infant's Intereſt, and tho' the Infant himſelf 


the Minority of the Infant. 


(b) 2 Vern. 
ubi ſupra. 


Tho? an In- 
fant cannot 


cannot bring an Account againſt the Guardian, until __ Ac- 


his gainſt his 4 
Guardian 
until his coming of Age, yet a third Perſon may bring ſuch Bill for an Account, even during 
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his coming of Age, yet a third Perſon may bring a 
Bill for an Account againſt the Guardian, even during 
the Minority of the Infant. 


8o in all Decrees againſt Infants, even in the plaineſt 
Caſes, a Day muſt be given them to ſhew (a) Cauſe 
when they come of Age. 


Lord Sommers has often {aid, that this Court ſhould 


be always open for Petitions; and Orders on Petitions, 


in regard to the Guardianſhip of Infants, have not 
only been proviſional, but in ſome Caſes deciſive, as 
to the Right of Guardianſhip. 


Thus in the Caſe of Lord Tenham and Barret, 
there was no Bill depending in this Court, but only a 
Petition, deſiring that Lady Tenham the Mother, being 
a Papiſt, might not have the Guardianſhip of the In- 


(Yig March fant, and (b) determined on Petition againſt the Mo- 


1718. 


(c) April ä 


1724. 


ther; upon which an Appeal was brought to the Houſe 


of Lords, before whom it was never objected, nor 
once thought of, that this Court could not, on a Pe- 
tition only, determine the Right of Guardianſhip; and 
on the Appeal the (c) Lords alſo determined the Right 
againſt the Mother. 


Alſo in the Caſe of a teſtamentary Guardian, ſuch 
Guardian having a plain legal Right upon the Words 
of the Will, and the whole Cale ariſing thereon, there 
can be no need of a Bill in Equity, no Proofs of 
either Side are requiſite, or can avail; and therefore 
the Matter is properly determinable upon a Petition 
without a Bull. 


2 But 


(a) Vide Vol. I. Fountain verſus Caine & al'; where it appears that an 
Infant on his coming of Age, and before the Decree made abſolute, may 


put in a new Anſwer, See alſo the Caſe of Sir Jon Napier verſus Lady 
Efingham, poſt. 7 


De Term. g. Hill. | 1722. 


121 


But in the laſt place it is objected, that upon the 
Wording of this Will, the Lord Chief Baron has no 
Right to the Guardianſhip, the ſame being deviſed to 
him and two others, without ſaying and to the Survivor 
of them, and that this is a joint perſonal Confidence 
where with three are intruſted, wherefore by the Death 
of any one, the Guardianſhip is determined; and to 
prove that a Guardianſhip is perſonal, it has been urged, 


that it is not aſſignable, nor will it go to Executors or 
Adminiſtrators. 


Reſp. T admit a Guardianſhip is not aſſignable, 
neither will it go to Executors or Adminiſtrators; but 
for all that, it is coupled with an Intereſt, and is not 
a naked Authority: I admit alſo it has been ſaid, that 
where a naked Authority 1s given to two, if one dies, 
the Survivor cannot act; but the ſame Book, (vix;) 
1 Inſt. 112, 113. ſays, that where an Authority is 


coupled with an Intereſt, it does ſurvive, In the 


Caſe of Gardiner and Sheldon, (Vaughan 182.) the Cale 
of a Guardian is compared to that of an Executor 
or Adminiſtrator, which is not aſſignable, but yet ſur- 
vives; and tho a Guardian be not in all Reſpects to 
be compared to an Executor, in regard the latter may 
continue his Executorſhip, by appointing, an Executor 
by his Will, yet the Caſe of a Guardianſhip deviſed 
to two, is ſtrictly like the Caſe of an (a) Adminiſtra- 
tion granted to two, (eſpecially where the Debts a- 
mount to as much as the Aſſets;) for in that Caſe, as 
well as in the Caſe of two Guardians, an Adminiſtra- 
tor cannot aſſign his Adminiſtratorſhip, it will not go 

Vol. II. I 1 to 


(a) See 2 Vern. 514. Adams verſus Buckland, where on an Admini- 
ſtration being granted to two, and one dying, it was held to. ſurvive to 
the other; and more particularly the Caſe of Hudſon verſus Hudſon, 


30 Fuly 1735. where Lord Talbot determined accordingly on hearing 
Civilians, +» | ; 
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(a) 2 Roll. 
Abr. 41. 


pl. 3. 


(4) Ibid. 


4e 


—— 


to his Executors or Adminiſtrators, but to the ſur— 
viving Adminiſtrator; ſuch an Adminiſtrator is ac- 
countable to the Creditor for every Thing, as much as 
the Guardian is to the Infant; {ſuch an Adminiſtrator 
can make no Profit. 


And that a Guardianſhip is coupled with an Intereſt 
is molt apparent, in that a Guardian may bring an 
Action and avow in his own Name, may make (a) 
Leaſes during the Minority of the Infant, and may 
grant Copyholds (b) even in Reverſion, as Dominus pro 
tempore. 


A Guardianſhip is not properly an Office, nor to 
be reſembled (for Inſtance) to the Office of a Patker- 
ſhip; for the former has an Intereſt in the Infant's 
Eſtate; but a Parker has no Right or Intereſt in 
the Park, or Land incloſed therein, and the Owner of 
the Land may determine ſuch Office by diſparking the 
Park, or killing the Deer; and whereas in Pop. 204. it 
is ſaid, that where the Lord Grey committed the Cu- 
ſtody of his Son to four, and one of them died, the 
Authority determined; this Caſe is put upon the Clauſe 
of the Statute of 4 & 5 Phil. & Mar. cap. 8. which 
lays, © That whoſoever takes a Damſel unmarried, 
* and under the Age of ſixteen, out of the Cuſtody 
of their Father or Mother, or any ſuch Perſon to 
whom the Father in his Life-time, or by his Will, 
or by any Act in his Life-time has appointed the 
ſame, ſhall be ſubject to the Pain of two Years Impri- 
ſonment, or to the Payment of {ſuch Fine as the 
* Court ſhall appoint”. So that by that Act, as to this 
{pecial Purpoſe, the Father might by Will or Deed ap- 
point the Cuſtody of his Daughter, but {uch Appointee 
had not the like Intereſt as the Guardian has, he had 
but a bare Authority, 


(e 


47 


cc 


[ As 


De Term. J. Hill. 1022. 


123 


As to Auditor Curl's Caſe, that depended upon the 
Statute of the 32 H. 8. cap. 46. but in the principal 
Caſe, when the now Infant Earl was ſo very young 
as not to be above a Year old; and the Teſtator had ap- 
pointed him three Guandians, It was hardly probable, 
that the Teſtator himſelf could imagine, that all thoſe 
three Guardians ſhould live until the Child's Age of 
twenty-one; and then to ſay, that the Guardianſhip 
ſhall determine by the Death of any one of the 12 2 


dians, would be to affirm, that the more Care the Fa- 


ther takes of the Child's Education, the leſs it hall 
profit the Child, becauſe by the Death of any one of 
theſe Guardians the Child "hall be without a Guar- 
dian, and the more of them were appointed by the 
Father, the leſs Likelyhood there would be that 
they all ſhould live eil the Child ſhould arrive to 


tWenty-onè. 


Lord Commiſſioner Gilbert was of the ſame Opinion 


with Lord Fekyll, obſerving further, that the Court of 
Chancery has an original ſuriſdiction of the Right of 
Guardianſhip, and as formerly the Lord by * 
(i. e.) that Lord of whoſe Manor the Lands which 
were firſt in the Family were held, had a Right to 


che Guardianſhip, ſo the Court of Chancery could de- 


termine touching that Priority. 


And tho! Tenures in Chivalry be taken away, yet 
the Juriſdiction which the King had, as Pater patri, 
remains. 


It appears from Bracton, A 3- cap. 9. and Fleta 
cap. 2. and Stamford fo. 37. that the King is Protector 
of all his Subjects; that in Virtue of this high Truſt, 
he is more particularly to take Care of thoſe who 
are not able to take Care of themſelves, conſequently 
of 
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of Infants, who by Reaſon of their Nonage are under 
Incapacities ; from hence natural Allegiance ariſes, as 
a Debt of Gratitude, which can never be cancelled, 
tho' the Subject owing it goes out of the Kingdom, 
or {wears Allegiance to another Prince. 


It has been objected, that this is a Matter of Right, 


and muſt be determined by a Decree on Bill and 
Anſwer. 


But poſſibly then it will be too late; and when this 
Right depends upon the plain Words of a Will, why 
ſhould the Infant be delayed, or put to the Charge of 


a Decree? | 


This is an Authority coupled with an Intereſt, and 
no Pretence that the Guardians are obliged to act 


jointly. The Actions given by the Law plainly ſhew, 


that the Guardian has an Intereſt. The Remedies are, 


1/, Treſpaſs if one takes away the Ward, and the 
Guardian has got Poſſeſſion of him again, or if the 
Ward is {till detained, then a Writ of Raviſhment of 


Ward. 


And as to the Objection, that the Guardian can make 
no Profit of his Guardianſhip, if this be for the Ser- 


vice of the Family, (as ſurely it is) why ſhould it 


not be as valuable, as if the ſame could have been 
turned to his own Advantage? 


The Father may bring an Action againſt any Perſon 
for taking away his Heir, and ſo might any Anceſtor 
againſt any Perſon, except againſt the Lord of whom 
the Lands were held in Chivalry, before ſuch Tenure 
was wholly taken away. 

I 


The 


A m * 


De Term. J Hill 192, 1329 


The Caſe in Poph. was only, where the Parties ha- 
ving the Cuſtody of the Infant given to them, were in- 
veſted with a bare Authority for a particular Purpoſe, 
and ſo the Death of one of the Guardians determined 
this joint Authority ; whereas the Statute of 1 2 Car. 2. 
(which was drawn by Lord Chief Juſtice Hale) gives 
the Guardian an Authority coupled with an Intereſt. 


Such Teſtamentary Guardian takes Place of all other 
Guardians, and his Intereſt is for the Good and Ho- 
nour of the Family; as the Father was the Head of 
the Family, ſo the Statute puts him in loco Patris. 


Wherefore he agreed with Lord Jekyll in toto, as did 


alſo Lord Commiſſioner Raymond. 
Attorney General verſus Ruper. Ce 25. 
1 At the Rolls. 
ONE by Will gave 5001. to his Wife for Life, ene, 
Remainder to the Pariſh Church of St. Helens, Schere 
London, which is an Impropriation; upon this the u ee, 
Queſtion was, whether the Vicar or Stipendiary of and belongs 
this Church, ſhould be intitled to this 500 J. after Cue 
the Teſtator's Widow's Death, or whether it ſhould go Wardens, 
to the Church-Wardens for the Repairs and Improve- med dhe . 
ments of the Church? | the Repair- 


ing and 


Adorning the Church, 


The Maſter of the Rolls took Time to conſider of 
the Caſe, and afterwards pronounced his Decree, that 
this 500 l. ſhould not go to the Vicar or Stipendiary of 
the Church, but did belong to the Church-Wardens 
for the Reparations of the Church, and the Improving 
and Adorning the ame. 
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Parſon a = His Honour took Notice, that Money or Chari- 
for the Ta- ty given for repairing a Church, is one of the Cha- 
king of ,. Tities mentioned, preſerved, and eſtabliſhed, by the 
Benefit of Stat. 43 Blix c. 4. That as on the one Hand the Pas ſon 
the Church, of the Church is a Corporation for the Taking of Land 
Church- for the Uſe and Benefit of the Church, and not ca- 
Wee pable of taking Goods, or any Perſonalty on that Be- 
e half; ſo on the contrary, the Church-Wardens are a 
"wy Corporation to take Money, or Goods, or other Perſonal 
Things for the Uſe of the Church, but are not enabled 


to take Lands. 


That Goods given or bought for the Uſe of the 
Church are all Bona Ecclefie, for the Taking whereof 
the Church-Wardens may bring Treſpaſs, F. N. B. 
91 K. and may bring Treſpaſs for the Taking of theſe 
Goods, as well in the Time of their Predeceſſors, as in 
their own Time. | 


Wherefore the Court decreed this 500 J. to be ap- 
plied towards the Repairing and Adorning the Church. 


DE 


DE 
Term. Paſchæ, 


$723. 


Drybutter verſus Bartholomeawv. Caſe 26, 


At the Rolls. 
ARON in Ri ght of the Wife ſeiſed in Fee of a Husband 


ſeiſed, in 
Share of the * River Water, Baron and Fetne Right of his 


make a Mortgage by Way of Leaſe for 1000 Years by 8. Wife, of a 


are of the 
Deed without Fine, reſerving a Pepper-Corn Rent, New River 

ater, the 
Wife cannot be barred ſans Fine; and where they both without a Fine mortgage ſuch Share, 
and the Wife after the Huſband's Death pays Intereſt, this will not affirm the Mortgage. 


The Baron died, upon which the Feme received. the 
Profits, and paid the Intereſt ; and now the Mort- 
gagee brought this Bill to forecloſe the Wife, inſiſting, 
1ſt, That this Leaſe being not actually void, but only 
voidable by the Feme after the Baron's Death, and the 
Feme having, when diſcovert, paid the Intereſt, the 
ſame amounted to an Election in her to affirm the 


Leaſz. 


Or, 24ly, That if the Mortgage were not affirmed, 
yet the 2 44 of Forecloſure which was deſired, would 
better the legal Title of the Mortgagee, and not pre- 
judice the Feme. a 
Maſter 


— — 4 " b . — * * > 
TEE nd 6 


— * 2 } 7 - 
arcane © * 
"224. 
— 


| 
: 


* 
75 
© + 
1 
* 


— 


e 
IE 2 
nl 


— 2 7 


7 1 
—— 


—.. —. er ak 


. * — =_ — — - . 1 = 2 225 - _ * - . 

2 9 * 4 1 w 

4 — — A #% - <> * — Ss 

- —Y * * FT: = l r A _ 5 2 * * FL LT * — * e. "IT — _ --- - * 17 

2 > _— 5 — * — _ — Sa. — 2 — 
2 . * 2 Po o , p re * 
_ 
E * 4 * TO TE LET * 
* 


ft 
——— — ˖ 


"HE — ce. 6 — — 
; _ _— x GT. 8 IP 
2 L & "If © 


_—_— 
1 - 1, a 2 — * W 


128 De Term. Paſche, 1723. 


it. —_— — 


Maſter of the Rolls : A Fine may be (and uſually is) 
levied of (a) New River Shares, by the Leſcription 
of ſo much Land aqua coopert', and in this Caſe there 
ought to have been a Fine, it being the Inheritance of 
the Wife; if there had been a Rent reſerved, the Ac- 
ceptance of ſuch Rept by the Wife, when diſcovert, 
would have Hume the Leaſe; but here is no Accep- 
tance, and the Leaſe is of an incorporeal Thing, out of 
which Rent could not well be reſerved. 


Wherefore the Leaſe expiring by the Death of the 
Husband, the Mortgage is alſo thereby determined, and 
nothing remaining to forecloſe. And tho' the Court 
will not narrowly look into the Title, yet when all 
this 1s admitted on both "A and appears upon the 


Opening, why ſhould I prof Aince a vain Decree? 


$6 $440 44/24 2 
„65 


Diſmiſs the Bill, but without Coſts. 


| 


Caf 27. Jeff verius Mood & al, & ccont. 


Stoppage no ? c ainti "WE. , 
. Nobert Feffs the Plaint ff's Father and Teſtator, ha 


Law, nor in ving a Nephew the Defendant Wood, received him 
Equity, un- when an Infant, on his Father's Death, into his (the 


leſs under þ "n , . : 

ſpecial Cir- ſaid Feffs's) Family, and provided him with Cloaths, 
* af Se. and ſent him to School; after which he took him Ap- 
of mutual prentice in the Trade of a Wine Cooper, and as to all 
Demands, * . 5 | 

Tre Expences of Cloaths, Learning, and Board, kept an 


any Arg Account in his Books; but after he became an Ap- 
22 prentice, then the Board was omitted in the Account. 


Afterwards 


2. 

(a) And wherever a Fine and Recovery are neceſſary for the Cutting 
off the Entail and Remainder of ſuch Shares, in Regard the New Ri- 
ver runs through three Counties, (viz.) Heriferd, Middleſex and London, 
there muſt be three ſeveral Fines and Recoveries paſſed as to any of 
theſe Shares, (viz.) a Fine and Recovery in each County, 


De 7, erm. Paſche, 1723. 


Then Jeffs the Father by his Will gave 500 i to the 
Defendant his Nephew, and made his Son the Plaintiff 
Jeffs his Executor and reſiduary Legatee and died. 


The Plaintiff Feffs the Son gave the Defendant Wood 
Credit for Wine, and intruſted him to receive Monies; 


ſo that the Defendant Wood became further indebted 
to the Plaintiff, 


On the Defendant Wood's ſuing the Plaintiff Feffs 


the Executor, in the Spiritual Court, for this 500 J. 


Legacy, the Plaintiff Feffs brought his Bill firſt 
againſt Wood, and he becoming a Bankrupt, againſt . 


the Aſſignees under the Commiſſion, to have an Al- 
lowance made him, out of the Legacy, for the Money 
which the Bankrupt the Legatee owed to the Teſtator, 
and likewiſe to the Plaintift Jeffs ; and on the other 
Hand the Aſſignees brought their Croſs Bill againſt 
Zeffs for the Legacy. 


Maſter of the Rolls: Tt is true, Stoppage is no Pay- 
ment at Law, nor is it, of it ſelf, a Payment in E- 
quity, but then a very ſlender Agreement for diſcount- 
ing or allowing the one Debt out of the other, will 
make it a Payment, becauſe this prevents Circuity 
of Action and Multiplicity of Suits, which is not fa- 
voured in Law, much leſs in Equity. 


But it may be a Doubt, whether an inſolvent Per- 


{on may in Equity recover againſt his Debtor, to whom 
he at the ſame Time owes a greater Sum; tho', I own, 


it is againſt Conſcience that A. ſhould be demanding 


a Debt againſt B. to whom he is indebted in a larger 
Sum, and would avoid paving it. 


Vol. II. 2 However 
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(a) Vide 


1 Vern, 122. 


2 * „ 


m. Paſche, 1723. 


However, it ſeems that the leaſt Evidence (a) of an 


2 Vern. 428, Agreement for a Stoppage will do; and in theſe Caſes 


Preced, in 
Chan, 582, 


Equity will take hold of a very flight Thing to do 
both Parties right. And it is ſtill more reaſonable, 
that where the Matter of the mutual Demand is con- 
cerning the ſame Thing, there the Court ſhould inter- 


poſe, and make the Ballance only payable. 


Now in the principal Caſe, the Defendant's the Le- 
gatee's Demand is in reſpect of the Teſtator's Affets, 
without which the Executor is not liable; and it is 
very juſt and equitable for the Executor to ſay, that 
the Defendant the Legatee has ſo much of the Aſſets 
already in his own Hands, and conſequently is ſatisfied 
pro tanto; and foraſmuch as it is probable the Spiritual 
Court will not allow of this Diſcount, therefore the 
Suit here is very proper, in order to have ſuch an Al- 


lowance. . 


So that if the Legatee himſelf had brought the Bill 
for his Legacy, it had been very proper for the Exe- 
cutor to have inſiſted, that the Legatee owing ſo much 
to the Teſtator, and having already ſo much ini his 
Hands of the Teſtator's Aﬀets, was conſequently paid 


10 far. 


In the preſent Caſe, the Aſſignees of the Commil⸗- 


ſion of Bankruptcy againſt the Defendant Wood bring 


their Bill for the Legacy, and ſtanding in the Place of 
the Legatee, can be in no better Caſe; and therefore, 
as the Legatee, had he brought his Bill for the Legacy, 
might have been told by the Executor, that having ſo 
much of the Aſſets in his Hands, he was conſequent- 
ly paid ſo much of his Legacy, ſurely the ſame 
Thing may now be inſiſted upon againſt the Aſſignees, 


who ſtand in the Place of, and repreſent the Legatee. 
4 Then 
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Then it was objeCted, that this Demand'of the Defen- 
dant Mood, or of the Aſſignees, was not a Debt but a 
Legacy, and a Matter demandable in the Spiritual 
Court where it was ſued for, till ſuch Suit was ſtop- 
ped by Injunction; and that the Statutes of Bankrupts 
mention orily Debts due from and to the Bankrupt. 


But to this it was anſwered and reſolved, that a 
Legacy due from an Executor who admits Aſſets, (as 


in the preſent Caſe) is in Equity a Debt due from 


ſuch Executor, and an equitable Demand is a Debt 
within the Statutes of Bankrupts, 


24ly, As to the Money or Goods lent or delivered to 
the Defendant Wood by the Plaintiff the Executor, this 
was held by the Court to be in Part of Payment, and 
that it muſt neceſſarily be ſo taken; otherwiſe the 


Plaintiff would have credited the Defendant Wood there- 


with; and by the ſame Reaſon that if the Legatee had 
ſued in Equity, the Executor might have ſaid and in- 
ſiſted, that the Plaintiff had received ſo much of the 
Legacy by Money and Goods, and that the Defendant 
was ready to pay the reſt, ſo the Aſſignees claiming 
the Legacy could not be in a better Condition than 
the Legatee himſelf. 


4thly, The Court took Notice, that it was not ma- 
terial that the Defendant was an Infant when the 
Cloaths and Education were provided for him by his 
Uncle ; for an Infant may become indebted for theſe 


as well as a Perſon of full Age for Money lent; and 


the Teſtator's having kept an Account, as between 
Debtor and Creditor, of all theſe Charges, fully ſhewed 
they were not intended as Gifts but Loans. 


5thly, That, 
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5thly, That there could be no Pretence to ſay, be- 
cauſe the Teſtator gave a Legacy of 500 l. to the 
Defendant Wood, therefore this was an Argument or 
Evidence, that the Teſtator intended to remit the 
former Debt; but if a Man gives a Legacy to his 
Creditor to the Amount of his Debt, this has been 
conſtrued a Payment or (a) Satisfaction of the Debt, 
becauſe a Man muſt be ſuppoſed to be juſt before he is 
bountiful, 


Decree an Account, and let the Plaintiff pay only 
the Surplus, after having deducted what is due from 
the Legatee, as well to himſelf as to the Teſtator, but 
no Coſts on either Side. 


on _ Carteret verſus Carteret. 
clesfield. 


Devife of AD Carteret, being ſeiſed in Fee of ſome Lands 
3 on in Middleſex, Part of which were Freehold, and 


— 1 Part Copyhold, and having ſurrendered the Copy- 


I. turn Pro- hold to the Uſe of her Will, deviſed all her ſaid Free- 
tcſtant, then hold and Copyhold Lands to Truſtees and their Heirs, 
Son; this a to the Uſe of the eldeſt Son of Sir Charles Carteret for 


good Deuiſe two Years next after her Death, and if the ſaid eldeſt 


not to a Pa- 


piſt, but toa SON Within theſe two Years ſhould become a Proteſtant, 
Protefant. then the Truſtees were to ſtand ſeiſed to the Ule of 
{uch eldeſt Son in Tail Male, and for Want of ſuch 
Conformity, then to the Uſe of the ſecond, and every 
other Son of the ſaid Sir Charles Carteret being a Pro- 
teſtant, and to the Heirs Male of their Bodies being 
Proteſtants ; and for Want of ſuch Conformity in any 


1 of 


(a) Notwithſtanding this general Doctrine, yet where the Teſtator 
has left wherewithal, and ſhewed his Intentions ſo to be, he has been 
conſtrued to be both juſt and bountiful, Vide Salk. 155. Cuthbert verſus 
Pencock, & Vol. I. Chauncey's Caſe. 


. .- © 


„* ” 
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of the Sons, or if they ſhould die without Iſſue Male, 
then to the Uſe of the eldeſt Daughter of Sir Charles 
Carteret, being a Proteſtant, and the Heirs of her Bo- 
dy being Proteſtants, Remainder to the ſecond, Q&c. 
Daughter of Sir Charles Carteret, being a Proteſtant in 
Tail, Remainder to the eldeſt Son of Sir Chriſtopher 
Hule, who was afterwards Sir Edward Hale, and actually 
a Proteſtant and born of Proteſtant Parents. 


Sir Charles Carteret had ſeveral Sons that were all 
Papiſts, and continued ſo, but his eldeſt Daughter 
being above the Age of eighteen Years and fix 


Months did conform, and now brought her Bill againſt 


the Truſtees, to compel them to join with her in ſuf- 
fering a common Recovery of the Premiſſes. 


1/} Obj. The eldeſt Daughter being above the Age 
of eighteen and ſix Months, her Conformity after- 


wards is of no Avail, {he being diſabled by the Statute 
from Taking, 


cur. No Eſtate or Right is to veſt in any of the 
Sons or Daughters of Sir Charles Carteret until they 
conform, and become Proteſtants; their Converſion to 
the Proteſtant Religion is a Condition precedent to 
their taking the Eſtate, and the Act of the 11 & 12 


. z. againſt Papiſts, does not affect this Caſe ; for 
this Deviſe is not to a Papiſt, but on the contrary is 


excluſive of a Papiſt; and therefore if this eldeſt 


Daughter of Sir Charles Carteret be a ſincere Convert to 
the Proteſtant Religion, ſhe is intitled to take; but in 


Regard there may be ſome Doubt of the Sincerity of 
her Converſion, let it ſtand over. 


Vol. II. M m 24 Obi. 
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— DEA. A as. a. Ae. i Ard th. 


Cofuige 24 Obj, The Plaintiff's Bill being to compel the 
us. hp pat Truſtees to convey the legal Eſtate, in order to have 


againſt the à common Recovery ſuffered thereof, this is an idle 


— Truſtees, to 


the Intent Prayer; becauſe the Deviſe, being to the Uſe of the 
they ſhould firſt, c. Son of. Sir Charles Carteret, and fo to the eldeſt 


join ina Re- 


covery, this Daughter of Sir Charles ſucceſſively in Tail, is an 
por propre. Uſe executed; for a Devile to an Ule is as much an 
per to pray, Uſe executed, as any other Conveyance to an Uſe. 
that the 

Truſtees may convey the Premiſſes to Ce/tui que Truſt in Tail, who may then ſuffer a Re- 


covery; tho” if the Truſtees are alſo Truſtees for any Annuity ſubſiſting, they are not com- 


pellable to part with the legal Eſtate out of them to the Ceſtui que Tru/t in Tail. 


cur If this be a Doubt, it is reaſonable that the 
Truſtees ſhould: be decreed to convey ; and if they have 
no legal Eſtate, it will not hurt them. 


24 Obj. Suppoſing the Truſtees have the legal Eſtate, 
yet the Bill prays, that they ſhould join in a common 
Recovery, which is, in Effect, by compelling the Tru- 
ſtees to Join in deſtroying all the Remainders created 
by the Will, ro make them join in diſappointing the 
Will. 


Cur': So far the Bill ſeems proper, that as the Plain- 
tiff has a Right to the Eſtate- tail in the Truſt, ſo the 
Truſtees ſhould convey to the Plaintiff an Eftate-tail 
in the Lands, and after the Plaintiff has gained this 
Eſtate-tail, none can prevent her from having a Power 
to {ſuffer a Recovery of this Eſtate, it being incident 
to Tenant in Tail to ſuffer a Recovery; but the Deviſe 
being to Truſtees to pay ſeveral Annuities out of the 

Eſtate to ſeveral of the Brothers and Siſters, if any of 
theſe Annuities are {till ſubſiſting, I do not think that, 
without the Conſent of the Annuitants, the legal E- 
ſtate can be forced out of the Truſtees, they being 
Truſtees, as well for the Annuitants with Regard to 


/ 


2 e their 


ä 
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their Annuities, as for the Plaintiff in Reſpect to the 
Reſidue of the Profits of the Land. 


But it being ſaid, that the Brothers and Siſters of 
the Plaintiff, to whom theſe Annuities are given, are 
Papiſts, let the Maſter inquire what Age they were of 
at the Time of the Death of the Teſtatrix, and when 
theſe Annuities were to veſt: If they ſhall appear to 
| have been above the Age of eighteen Years and fix 


Months, then the Deviſe to them is void; but (a) if () See the 


| | | Caſe of Hill 
they were ſo very young, as not to be above the Age and F:kin, 


of one, two, three or four Years, and conſequently ante. 
1 EP * . o . CL 
incapable of profeſſing the Popiſh Religion, in ſuch nt 


under the 


Caſe, they ſhall retain theſe Annuities until their Age Age of eigh- 


l - . teen, fei- 
of eighteen Years and ſix Months, from which Time gng dle Po- 


the Annuities are to go to Proteſtant Kindred, until the piſh Reli- 


N | | p ion, cannot 
Death or Conformity of the Annuitants; but if the In- er 


fants were thirteen or fourteen at the Time of the veſt- Eftate; ſecus 
5 PEA 5 | 8 if ſo young 
ing of theſe Annuities, it is my Opinion, that 1 0 an 
they might be looked upon as capable of profeſſing the able to chuſe 


or under- 


Popiſh Religion; and if in Fact they did profeſs the ſtand any 
ſame, they were thereby incapable of taking, and the „ 
Deviſe to them of their Annuities was void. 


Alſo the Court ſaid, that ſuch Brothers or Siſters 
could not releaſe their Right to any Intail given them 
by the Will; foraſmuch as without a Fine they could 
not bar their Iſſue. 


4 


: . ” f Caſe 29. 
Harris verſus Biſhop of Lincoln. c. 
| clesfield. 


; ALBOT Barker being ſeiſed in Fee of . 


{kate as Heir on the Part of his Mother's Mother, Fee as Heir 
; * C 0 1 of the Mo- 
and being alſo ſeiſed in Fee of a very ſmall Eſtate of ders Mo- 


4 ther, deviſes 
73 | the Land to 
Truſtees in Fee, in Truſt to pay ſeveral Annuities, and the Reſidue to go to the Teſtator's 
right Heirs of his Mother's Side for ever; the Heir of the Mother's Mother's Side intitled to 
che Eſtate and Surplus of the Profits after the Annuities paid. : 
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1111 On 


41. per Annum, as Heir to his own Father, deviſes 
all theſe Lands to Truſtees and their Heirs, in 
Truſt to pay feveral Annuities and Charities ; after 
Payment of which, he deviſes the Reſidue of the 
Rents and Profits of the Premiſſes to his own right 
Heirs of his Mother's Side for ever; and the Queſtion 
was, who ſhould be intitled to the Reſidue of the 
Rents and Profits, whether the Heir of the Mother's 
Father, or the Heir of the Mother's Mother ? 


1/t, It was inſiſted, that parol Proof ſhould be read 


as explanatory of the Teſtator's Intention. 


To which it was anſwered, that tho' parol Proof 
might be in ſome Caſes allowed as to perſonal Eſtate, 


ern. as was done in the Caſe of Fane verſus Fane (a), yet 


30. 


in the Caſe of Land, where the Statute requires that 
nn Will ſhould be in Writing, there ought not to be 
any Parol Proof; and therefore in the Cate of Strode 
(p) 2 Vern. verſus Lady Ruſſel & al (b) where the Deviſe was of 


021, 
Reports in Lands out of Settlement, the Houſe of Peers would not 


Chan, Part allow any Parol Proof, for that the Title of the Deviſe 


III. fol. 
Fol. Edit, mult depend upon the Words of the Will, otherwiſe 


no Counſel that ſhould ſee the Will, would be able to 
give Advice thereon. . 


FRO For But Lord 3 ſaid, that the Reaſon of this 


dence ad 


micted w was, becauſe the Settlement ſhould be produced; with- 


prove which 


Heir was in- Out the producing of which, the Lands were to be 
{wh} preſumed free from any Settlement ; ; and tho Fane's 


whether the 


Heir of the Caſe was only of a perſonal Eſtate, yet the ſame be- 
Nene, ing above the Value of what one might by Parol 
Side, or the diſpoſe of (for it was a great Perſonal Eſtate) it ſeemed 


Heir of the 
Mar. Within the Reaſon of a Deviſe of Land. 


ther's Side. 


However, that in this Caſe Parol Evidence of 
what the Teſtator ſaid, or directed, when he ordered 
2 the 
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the Will to be made, might be admitted, as where 


137 


one having two Sons, (a) both named John, deviſed (-) 5 Co. 68. 


Land to his Son Fohn, there parol Proof was admitted 
to ſhew which Son John the Teſtator meant, and yet 
additio probat minoritatem ; 10 if there were two Perſons 
both named J. S. of Dale, and I ſhould deviſe my Land 
to J. S. of Dale, parol Evidence would be admitted, in 
ſuch Caſe, to prove which J. S. of Dale was intended 
by me; and for the {ame Reaſon, in the principal 
Caſe, there being two Heirs of the Mother's Side, (vix.) 
one who was Heir of the Mother's Father, and the 
other Heir of the Mother's Mother, the Court might 
well admit parol Evidence to ſhew which Heir of the 
Mother's Side was intended. 


Upon which two Witneſſes were read, proving, that 
at the Time of making the Will, the Teſtator declared 


the Heir of his Mother's Mother ſhould have his Eſtate, 
becaule it came from thence. 


Then it was objected, that if the Will ſhould be 
conſtrued in ſuch Manner as to intitle the Heir of 
the Mother's Mother to the Eſtate, ſuch Will would be 
void and nugatory, and the Teſtator, all this while, 
would be doing of nothing, becauſe, without any Will, 
the Premiſſes would go to the Heir of the Mother's 
Mother, who was the Heir at Law to this Eſtate, the 
Heir of the Mother's Father having none of the Blood 


of the firſt Purchaſer (). = EY: (ilk. 


To which the Court ſaid, that the Teſtator giving | 


by his Will ſeveral Annuities and Charities, and then 


{aying, that the Reſidue of the Profits ſhould go to 


the right Heirs of the Mother's Side, it was the ſame 
Thing as if he had ſaid, © So far I diſpoſe of my E- 


* ſtate, and let ſo much of it go from my Heir, 


« who otherwiſe would have had it; but I will not 
Vol. II. KM * diſpoſe 
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— — 


5 


c 


diſpoſe of it any further from the Heirs at Law 
of the Mother's Side whence it came, and where 
it would go, in caſe I ſhould not give it a- 


«© way. 


C4 


. 


C 


5 


Alſo there might be Reaſon to uſe theſe Words, 
and they are not nugatory, becauſe otherwiſe the 
Truſtees might be intitled ; it is true, if I deviſe Lands 
to Truſtees to pay Debts, or deviſe a Term for Years 
to pay Debts, here being a Deviſe for a particular Pur- 
pole, when ſuch Purpoſe is anſwered, the Deviſee 
thall be but a Truſtee. for the Heir at Law, and 
the Term ſhall be attendant on the Heir at Law 
who has the Inheritance; but the preſent Caſe differs, 
as the Deviſe is only of Annuities and Charities, 
without any particular Words expreſſing the Deviſees 
to be Truſtees only; ſo that the Deviſees, had it 
not been for theſe latter Words, might themſelves, 


and in their own Right, have been intitled to the Pre- 
miſſes. 


Obj. The expreſs Deviſe, Gift or Declaration, that 
the Premiſſes ſhould go to the Heirs of the Mother's 
Side, is a ſpecial Declaration of an Uſe, and like 
the Caſe in Hobart 31. where a Man ſeiſed of Land 
as Heir of the Mother's Side, makes a Feoffment 
without a Conſideration, and declares expreſly the 
Ule to be to himſelf and his Heirs ; and there it is ſaid, 
that the expreſs Declaration of the Uſe carries it to 
the Heirs of the Father's Side; whereas had the Feoffor 
been ſilent, and left the Uſe to reſult by Implication, 
it had been the old Uſe, and would have gone to the 
Heir of the Mother's Side. = 


nat 
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But Lord Chancellor denied this Caſe in Hob. to be One ſeized 
Law; ſaying, that the contrary had been determined 3 0 
in ; Lev. 406. Godbolt verſus Freeſtone, and in Salk. nag 

591. Abbot verſus Burton, in both which Caſes it was 4 Pha, an. 


a Fine, and 


folemnly adjudged, that the Uſe, whether expreſly de- declare = 
clared by the Feoffor, or permitted to ariſe by Impli- © bimſelf 


cation, was the ſame Thing, and would go to the Mo- ! Fe; thi 
ther's Side. Uſe, and no 


Diverſity 
betwixt an expreſs Declaration of an Uſe, and one implied. 


But (as his Lordſhip obſerved) here was very little 
to be {aid for the Heir of the Mother's Father, who 
in this Caſe was neither the Heir General (for the 
Heir General muſt be Heir of the Father's Side, and 
not of the Mother's Father) nor the Heir quoad 
hoc, (vig.) as to theſe Lands; for the Heir as to theſe 

Lands was the Heir of the Mother's Mother, from 
whom they deſcended; ſo that the Heir of the Mo- 
ther's Father was neither Heir fimpliciter, nor quoad 
hoc, to the Party that laſt died ſeiſed, (viz.) to this 
Talbot Barker. 


From all which it ſeemed to be a clear Caſe, with- 
out laying any great Streſs upon parol Proofs ; and 
tho', it being a Matter of Law, his Lordſhip ſaid, he 
would not deny ſending it to the Judges, it inſiſted 
upon, yet he himſelf had no Doubt about it. 


But it being inſiſted upon, that this was a bare 
Truſt, and therefore not properly determinable by 
the Judges, with Regard to the Queſtion, in whom 
the legal Eſtate was veligd : ? the Court took upon 
themſelves to determine it, and decreed in Favour 


of the Heir of the Mother's Mother's Side, from whom 
the Eſtate came. 


In 


8 
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| In the laſt Place, it was made a Queſtion, to whom 
| the Land of the Value of 4 J. per Ann. which came 
| by the Father's Side, ſhould go ? 

* 6 With Regard to which it was ſaid, that the Will 
i directing that the Reſidue of the Rents and Profits 
1 ſhould go to the right Heirs of the Teſtator's Mother's 
'8 ſide, it was thereby intended they ſhould all go to- 
A gether, and not to different Perſons ; that the {ame 
i Words could not operate ſeveral Ways, and intitle dif- 
nw 


ferent Perſons to different Parts of the Eſtate. 


. a. - 


hood + Xx Fas, 7 


Yet Lord Chancellor was of Opinion, that the 
(a) See the fame Words might be taken (a) diſtributively ; (vix.) 
„ That the Lands which came by the Mother's Mother, 
Chapman, ſhould return to the Heirs of the Mother's Mother ; and 
Vol. I. on the other Hand, that the Lands which deſcended 
from the Father, ſhould return to the Heirs of the 
Father, in the ſame Manner, as if there had been no 
Diſpoſition made thereof, and they had been left to de- 
ſcend; at leaſt fo far was clear, that this ſmall Eſtate 
of 4 J. per Annum, which came to the Teſtator as Heir 
to his Father, muſt contribute in Praportion to the 
Charities and Annuities. 
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But this laſt mentioned Eftate being of fo {mall 
Value, the Counſel did not inſiſt upon having the 
Opinion of the Court about it, nor was the Heir ge- 
neral of the Teſtator a Party to the Suit. 


4 1 Beaumont 
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Beaumont verſus Fell. Caſe 30. 
At the Rolls. 


(ONE by by Will deviſed a Legacy of 500 U to. Cathas. Lexatee's 
rine Earnley; the Perſon's Name who claimed boch Chri- 


{tian and 


this Legacy was Gertrude Yardley ; and it was infifted Surnames 


by her, and admitted, that no Perſon named Catharine 


miſtaken, 
yet the Le- 


Earnley claimed this Legacy; but by the Proof it ap- gacy good. 


peared, that the Teſtator's Voice, when he made his 
Will, was very low and hardly intelligible; that the 


Teſtator uſually called the Legatee of this 500 l. Gatiy, 


which the Scrivener, who took Inſtructions for draw- 
ing the Will, might eaſily miſtake for Katy, ind that 
the {aid Sctivgner not well underſtanding who this Le- 
gatee of the 500 J. was, or what was her Name, the 
Teſtator directed him to J. S. and his Wife to inform 
him further, who afterwards declared that Gertrude 
Yardley was the Perſon intended. 


It was moreover proved, that the Teſtator in his 
Life- time had declared, that he would da well for her 
by his Will. 


Obj. The Statute of Frauds requires, that a Will of 
a — Eſtate above ſuch a Value ſhould be in 


Writing; and a Will in Writipg giving a Legacy to Ca- 
tharine Earnley, cannot be a Writing to intitle Gertrude 
Yardley to this Legacy, for that both the Chriſtian and 
Surname are intirely different; and by the {ame Reaſon 
it may be maintained, that a Legacy given to A. B. 1s 
4 good Legacy to C. D. 


Upon this Caſe the Maſter of the Rolls took Time 


to conſider and give his Reſolution, at the fixft Hearing 
inclining that the Legacy was void. 
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But afterwards, at another Day, his Honour gave 
his Opinion, that the Legacy was a good Legacy to 


1 Yardley, tho the ſame was given by the Will 


to Catharine Earnley. 


It is true, if this had been a Grant, nay, had it 
been a Deviſe of Land, it had been void, by Reaſon of: 
the Miſtake both of the Chriſtian and Surname. 


In 1 Inf. 3. 4. it appears, that ſpecial Care ought to 
be taken of the Name of Baptiſm, becauſe (as it is ſaid 
there) a Man cannot have two Names of Baptiſm ; tho' 
in the ſame Place it is allowed, that in {ome Caſes the 


| Miſtake of a Chriſtian Name may be helped; as if a 


Grant or Deviſe be to William Earl of Pembroke, or 
William Biſhop of Salisbury, and his Name be John, it is 
in ſuch Caſe good, there being a ſufficient Certainty 
without the Chriſtian Name, for that there can be but 
one Perſon Earl of Pembroke or Biſhop of Salisbury ; 
wherefore the miſtaken Chriſtian Name ſhall be re- 
jected as Surplulage. 


And in the principal Caſe tis alledged to be much 
worſe, neither the Chriſtian or Surname being right, 
nor any Addition of Certainty to help it, and. by the 
Common Law, as well as by the Statute, the Deviſe 
of Land ought to be in Writing; and there would 
have been no Writing to intitle Gertrude Yardley, had 
this been a Deviſe of Land. 


However, this being a Bequelt of a perſonal Thing, 
a Chattel Intereſt, makes it a different Caſe, and 25 
originally, a Bequeſt of a Legacy was governed by, 
and conſtrued according to the Rules of the Civil. Ca- 
non Law, ſo {hall it be after Making the Statute of 
Frauds, provided there be a Will in Writing. 
- 4 5 Now 
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Now here is a Will in Writing, and the Claim in 
the preſent Caſe is founded upon it; in Swinburn 
389. 1t appears, that where a Man intends to give 
a Legacy to J. S. and he gives the ſame to J. N. there 
neither J. S. or J. N. ſhall take the Legacy, foraſmuch 
as J. N. is not the Perſon intended, and J. S. is not 
the Perſon named; but (ſays the Book) if the Teſtator 
does err in the Name, and not in the Perſon, ſuch 
Error ſhall not hurt. 


Now, in the principal Caſe, the Name, and not the 
Perſon is miſtaken; and it is very material, that here 
is no ſuch Perſon as Catharine Earnley claiming this Le- 
gacy, which, together with the Proofs of the Teſtator's 
having a very low Voice, when he made the Will, and 
of his having uſually called the Plaintiff Gatty inſtead 
of Gertrude, and often declared he would do Mt for 
her, is ſufficient to intitle the Plaintiff to this Legacy. 
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DE 


Term. S. Trinitatis, 


| . 


Caſe 31. Norton verſus Turvill. 
At the Rolli. 


— 2 A Feme Covert before her Marriage, with the Con- 
a ſeparate ſent of her then intended Husband, conveyed 
wr — an Eſtate to her ſeparate Uſe, and after her Marriage 
nod gives 3 {ſhe borrowed 415 upon her Bond; ten Years after- 
Bond not Wards ſhe made her Will, thereby giving ſeveral ſpe- 
8 ee if cific Legacies, and made A. and B. Executors; on her 
"aſs, bars Death her Husband poſſeſſed himſelf of Monies which 
by the Se. ſhe left, to the Amount of 24 J. after which the 
mitations. Obligee in the Bond brought a Bill againſt the Execu- 

tors and the Husband; and one of the Executors 

confeſſed Aſſets; but the Husband inſiſted upon the 


Statute of Limitations. 


1/2, Objected for the Husband, that the Bond given 
by his wit: is void, and not like a Bond given by 
an Infant, which is -voidable only; but a Feme Co- 
vert may plead Non eſt factum, the Bond as to her be- 
ing merely void; and if ſo, then the Matter reſts only 
upon the Loan 'of this Money to the Feme Covert, 
which Demand is barred by the Statute of Limitations; 
and tho' the Statute be not pleaded, but only inſiſted 

upon 


— 


upon by the Anſwer, yet the ſame Advantage ought 
to be made thereof, as if pleaded. 


2dly, It was inſiſted, that one of the Executors 
having in this Caſe confeſſed Aſſets, the Plaintiff, at 
leaſt in the firſt Place, ought to proceed againſt him. 


Maſter of the Rolls : It is true, that the Bond given 
by the Feme Covert is merely void, and in that Re- 


ſpe& differs from a Bond given by an Infant, which is 
only voidable. 


It is likewiſe true, that the Defendant inſiſting upon 
the Benefit of the Statute of Limitations by Way of 
Anſwer, ſhall, at the Hearing, have the like Benefit 
of the Statute, as if he had pleaded it. 


But in this Caſe, all the ſeparate Eſtate of the Feme 
Covert was a Truſt-Eſtate for Payment of Debts, and () pog 


a Truſt (a) is not within the Statute of Limitations, B, 
verſus Earl 


; of Straffard. 
From whence it ſcems as if the Plaintiff ought to be at 


Liberty to proſecute all the Defendants, in order to be 
paid out of the ſeparate Eſtate left by the Feme Covert, 
to which Purpoſe ſuch Part of the ſeparate Eſtate, as is 
undiſpoſed of by the Will, ought to be firſt applied; in 
the next Place, if that be not ſufficient, the Creditors 
are to be paid out of any Money-Legacies given by 
the Feme Covert ; and laſtly, ſuppoſing there is {till a 
_ Deficiency, all the ſpecific Legatees ought to contri- 
bute in Proportion. 


Neither can it be material, ſo as to excuſe the ada if 
other Defendants, that one of the Executors of the 


| ſome admit 

Feme Covert has admitted Aﬀets ; for he might gage, yer 
admit Aſſets, and yet have none, nor any Eſtate decreed a. 
Vol. II. P p of” 
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of his own. And it would not be reaſonable, that 
this ſhould prevent the Plaintiff the Creditor from 
proſecuting the other Executor, or the Husband, who 
may have poſſeſſed themſelves of Part of the ſeparate 
Eſtate, and ought to be reſponſible. 


For which Reaſons, let all the Executors account 
for what they reſpectively have in their Hands of the 
Feme Covert's Perſonal Eſtate, or the Produce thereof, 
and let the ſame be liable in the Order aforeſaid, re- 
ſerving Colts. - | 


Caſe 32. Lady Whetſtone verſus Sts. Bury. 


At the Rolls. 


On a Mar- 


riage-Settle- 1 Teaſe and Releaſe to Truſtees and. their Heirs, 
ment Lands 


were cn. to the Uſe of them and their Heirs, to the Ule 


7 of the Husband for Life, Remainder to the Uſe of 


and their Truſtees and their Heirs, during the Life of the Nuſ- 


Heirs, to the band, to preſerve contingent Remainders, Remain- 
Uſe of the 


Truſtees der to the Uſe of the Wife for Life, Remainder to 


and their JO 7 . 42 
Heirs io the the Uſe of the firſt, c. Son of the Marriage in Tail 


Uſe of the Male. 

Husband for 

Life, Remainder to the Uſe of the Wife for Life, Remainder to the firſt, &c. Son of the 
Marriage. Theſe Limitations to the Husband for Life, &c. are Truſts only, and not U ſes, 
and when the Husband and Wife levied a Fine to a Mortgagee to raiſe Money, tho' the Fine 
would have been a Forfeiture of the Wife's Eſtate for her Life, had ſhe had the legal Eſtate, 
22ainſt which Equity would not relieve ; yet decreed, that a Truſt-Eſtate was not forfeited by 
a Fine. 


There was Iflue a Son by the Marriage. 


The Husband concealed the Settlement, and to- 
gether with his Wife, by Deed and Fine, mortgaged 
the Premiſſes in Fee to the Plaintift, the Son being at 
that Time an Infant. 


4 On 


HERE was a Settlement before Marriage, by 


De Term. J. Trin. 1723. 


On the Husband's Death, this Mortgagee brought a 
Bill againſt the Wife and the Son (who was then 
come of Age) praying, that the Premiſſes mortgaged 
might be ſold, and the Plaintiff the Mortgagee relie- 
ved againſt the Forfeiture created by the Fine, in 
which the Wife joined, and thereby (as was alledged) 
had forfeited her Eſtate for Life. 


The Son pleaded the Settlement, by which he was a 
Purchaſer of the Remainder in Tail, in Conſideration of 
his Mother's Marriage and Portion, and inſiſted, that 
by the Fine without his Concurrence his Mother had 
forfeited her Eſtate for Life; and this being a For- 
feiture at Law, Equity ought not to relieve. 


The Plea was argued and allowed, and on Motion to 
diſſolve the Injunction, Lord Chancellor ſaid, that his 
Opinion muſt be well enough known in this Caſe, his 
Lordſhip having refuſed Relief, even in the Caſe where 3 
a Copyholder (a) made a 753 75 of his Copyhold be- eber 
yond what the Cuſtom would allow, and the Lord had . Puch 


verſus D. of 


entered for a Forfeiture. Semerſet, 


Precedents in Chancery $68, 


But the Cauſe coming on to be heard before the 
Maſter of the Rolls, his Honour obſerved, that the Uſe 
and legal Eſtate were veſted in the Truſtees, and the 
Limitations to the Husband, Wife and Sons, were but 
Truſts, and a Truſt for Life was not forfeited by a 
Fine; wherefore this Plea was falſe, noͤt being war- 
ranted by the Settlement. 


However, notwithſtanding it was proved, that the 
Son, after he came of Age, had ſaid, he would ſee the 
Mortgage paid, for that the Money had been advanced 

for 
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for the Benefit of the Family: In Regard there was 
no Evidence in Writing of this, and it appeared to 
have been ſaid voluntarily, but eſpecially, foraſmuch 
as the Defendant the Son was an Infant at the Time 
when this Money was lent, all the Court would do, 
was, to decree that the Plaintiff the Mortgagee ſhould 
hold and enjoy the mortgaged Premiſſes, during the 
Life of the Wife: 


Caſe 33. aber verſus Corbet. 
At the Roll; 


LT 
er — NE poſſeſſed of a Term for Years, deviſed it to 
Term ei. A. and died indebted, having made B. his Exe- 


{es it to 4. cutor. 


and makes 


B. his Executor, and leaves ſome Debts. If the Executor ſells the Term, the Purchaſer 
ſhall hold it againſt the Deviſee. Secus if ſold at an under Value, or if the Purchaſer knew 


there were no Debts, or that the Debts were or could be paid, without breaking in upon this 
ipecific Legacy 


The Executor ſold the Term, upon which the De- 
viſee of the Term brought a Bill againſt the Purchaſer, 
inſiſting, that the Term being deviſed to the Plaintiff, 
the Executor was but a Truſtee for him, and that the 
Purchaſer muſt have Notice of this Truſt, the Term 
having been bought of the Executor, and conſequently 
mult be taken ſubject to the Truſt. 


Maſter of the Rolls: I xemember it to have been 
once ruled, that an Executor could not make a good 


| Title to a Term to a Purchaſer, and that was in the 
(a) 2 Vern. Cafe of Major (a) Bill verſus Humble. 


444. where | 

it appears that a Mortgage made of a Term by an Executor, was by this Court held to be 
good, and that a reſiduary or ſpecific Legatee had only their Remedy againſt the Executor: 
But that Decree was, on Appeal, reverſed by the Houſe of Lords. 


But ſince that, I take it to have been reſolved, and 
with great Reaſon, that an Executor, where there are 


I Debts, 


De Term. J. Trin. 1923. 


Debts, may ſell a Term, and the Deviſee of the Term 
has no other Remedy, but againſt the Executor, to re- 


cover the Value thereof, if there be ſufficient Aſſets 
for the Payment of Debts. 


As for the Notice of the- Will, and of the Deviſe 
of the Term to a third Perſon, that is nothing; for 
every Perſon buying of an Executor, where he is 
named Executor, muſt, of Neceſſity, have Notice, ſo 
that if Notice were to be an Hinderance, then, of 
Conſequence, no Executor might ſell. 

It is not reaſonable to put every Purchaſer of a 
Leaſe from an Executor, to take an Account of the 


Teſtator's Debts; nor has he any Means to diſcover 


them. 


On the contrary, as the whole perſonal Eſtate of 
the Teſtator is liable to the Debts, this Leaſe muſt 


(inter alia) of Necellity be liable, and therefore may be 
ſold by the Executor. 


If Equity were otherwiſe, it would be a great Hin- 
drance to the Payment of Debts and Legacies; and 
would lay an Embargo upon all Perſonal Eſtates in the 


Hands of Executors and Adminiftrators ; which would 


be attended with great Inconveniencies. 


I admit, if an Executor ſhould fell a Term for an 


under Value, or to one who has Notice that there 


are no Debts, or that all the Debts are paid, this 
might be another Conſideration : But there being no 
ſuch Ingredient in the preſent Caſe, 

Diſmiſs the Bill. See the following Caſe. 
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Vide ſupra. 


that he had inventoried and appraiſed the Eſtate, by 


1570 De Term. J. Trin. 1723. 
Caſe 34 Burting verſus Stonard. 
At the Rolls. 


Freeman of London poſſeſſed of ſeveral Leaſehold 

Houſes, among other perſonal Eſtate, by Will 
made in 1699. deviſed one Third of all his perſonal 
Eſtate to his Wife, another Third to his Child, and 
his own teſtamentary Third to his Wife for Life, Re- 
mainder to ſuch of his Children as ſhould be living at 
his Wife's Death, and having left his Wife Executrix, 
appointed J. S. Overſeer of the Will, giving him 101. 
tor his Care in ſeeing the Will performed. 


Soon after the Teſtator died, and his Wife {old all 
the Leaſehold Houſes to . S. the Overſeer of the Will. 


In 1709. the Wife died, upon which the Plaintiff, 
who was the only Child living at the Death of her 
Mother, brought her Bill to have the Benefit of the 


Term. | | | 


And for the Plaintiff it was inſiſted, that this dif- 
fered from the former Caſe, in regard the Purchaſer 
here was the Overſeer of the Will, and had a Legacy 
given him for his Care in ſeeing the Will performed; 
which he mult have been ſenſible, that the Debts were 
much leſs than the perſonal Eſtate came to, and conſe- 
quently it was a Breach of Truſt in the Purchaſer. 


That if the Purchaſer of a Leaſe knows the Debts 


to be all paid, or that they can be all paid, without 


the Sale of theſe ſpecific Legacies, he ought not to 
take Advantage of ſuch a Purchaſe ; and as to the 
Length of Time, that was taken off, by the Widow's 
living to 1709, | 

l | Upon 
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Upon which the Maſter of the Rolls took the In- 
ventory in his Hand, and caſting up the Particulars, 
found thereby, that the Debts could not be paid with- 
out the Sale of Part of the Leaſehold Houſes, and 
therefore diſmiſſed tlie Bill. 


But the Court ſaid, this Caſe was not ſo ſtrong as 
the laſt preceding Caſe, becauſe here nothing ſpeciſic, 
nor any particular Leaſe was deviſed to the Children, 
as in the former Caſe, but only a third Part of his per- 
ſonal Eſtate in general. 


Uvedale verius Halfpenny. Caſe 35. 

| | * | At the Rolls, 

N a Settlement the Lands were limited to the Huſ- In a Marri- 
band for Life, Remainder, as to Part, to the Wife for para 
Life, Remainder of the whole, to the firſt, Cc. Son Jerm for 

. . . Years for ſe- 

in Tail Male, Remainder to Truſtees for 500 Years, curing youn- 
to raiſe Portions for younger Sons and Daughters of de. oi) 
the Marriage; and the Truſt of the Term was decla- tions is, by 

red to be, to {ſecure Maintenances for the younger e N 

Sons and Daughters from the Huſband's Death, and to quent $0 the 
pay the Portions of the younger Sons at twenty-one, intel 20 


and of the Daughters at twenty-one or Marriage, which theSons; this 


ſhould firſt happen. 1 _ 
There was alſo a Covenant to ſurrender Copyhold 
Lands to Truſtees, in Truſt by Rents, Iſſues and Pro- 
fits, to raiſe the ſaid Portions for the younger Sons 
and Daughters of the Marriage, at ſuch Times and 


Ages as aforeſaid, and as an additional Security for 
the ſame. 


A Bill was brought to rectify the Miſtake in the 
Settlement, in placing the Term after the Limitation 
in 
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in Tail to the Sons : j F the Term ſhould have 
come in before {uch Limitation in Tail. 


The Huſband was dead leaving ſeveral Ba 
one of whom was married to the Plaintiff Uvedale; 
and the eldeſt Son, as to ſuch Part of the Premiſſes of 
which he was Tenant in Tail in Poſſeſſion, had ſuf— 
tered a Common Recovery. 


Objected for the Defendant : What is asked by the 
Bill is, that the Court {ſhould make a new and diffe- 
rent Settlement, which it is not in the Power of 
the Court to do, eſpecially, in this Caſe, where 
there is a competent Proviſion for the Daughters and 
younger Children out of the Copyhold Eſtate ; and if 
the Term ſhould take place before the Limitation to 
the Sons, it would greatly Diſtreſs the eldeſt Son and 
Heir. 1 

Maſter of the Rolls : 1 would not deſtroy the Settle- 
ment, but ſet it right, according to the Intention and 
Agreement of the Parties : ; and by the Declaration of 
the Truſt of the Term, the Intention and Agreement 
of the Parties manifeſtly appears to be, that the Land 
ſhould be charged with the Payment of Portions for 
the younger Sons and Daughters at certain Ages, (vix) 
for the Sons at twenty-one, and for the Daughters at 
twenty-one or Marriage, and Maintenance to begin 
from the Death of the Huſband ; and this appearing, 
I do not regard the Placing of the Term, but will help 
the Miſtake, which would eie prevent the” Agree- 
ment of the Parties from taking Effect; and this I am 
the rather induced to do, as it is in "the Caſe of a 
Settlement made purſuant to Articles before Marriage, 
ſo that the younger Children and Daughters are as 
much Purchaſers of their Portions, as the eldeſt Son 
of his Eſtate-tail limited to him by the Settlement. 

4 Beſides, 


De Term. J Trin. 1 723. 


Beſides, younger Children, as to their Proviſions, 
tho' by a Will, are looked upon in Nature of Credi- 
tors; and the Agreement being to charge the Land 


with Portions payable at certain and the uſual Times, 


with Maintenance from the Huſband's Death, until the 
Portions ſhould become payable ; it is very olain, that 
Equity will charge the Land according to the Inten- 
tion and Agreement of the Parties, and will effectuate 
the ſame; nor is it reaſonable to ſay, that the Pro- 
viſion by the Copyhold ſhall be all that the younger 
Children are to have, when by the expreſs Words of 
the Settlement, the Surrender of the Copyhold is in- 


tended but as an additional Security, and to come in 
Aid only of the Freehold Eſtate. 


It is a I Demonſtration that the Limitation 
in Tail to the firſt, Wc. Son, previous to the Term for 
making Proviſions for younger Sons, Ce. is a Miſtake, 
becauſe the Remainder in Tail to the younger Sons 
mult be ſpent, before the Portions for theſe very 
younger Sons can take place. 


And in regard the Wife, who is the Mother of theſe 
younger Children, conſents to the raiſing of the Por- 
tions, let her (if ſhe agrees thereto) make a conditional 
Surrender of her Eſtate for Life, to be void on Non- 
payment of 40,000 J. in ſix Months; and let a new 
Term be raiſed for 500 Years, for ſecuring the Main- 
tenance and Portions as they become due. 


And ſince the Recovery, as to Part of the Lands, 
has already barred the Limitations in Tail, with regard 
to thoſe Lands, (ſubſequent to the Term for 500 


Years,) let the Remainder in Fee be limited to the 
eldeſt Son. 
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But with Reſpect to the Lands in 


Jointure, of 


which no Recovery has been as yet ſuffered, let there 
be a new Settlement made thereof to the Sons in Tail, 
ſubſequent to the Term. of 500 Years for railing the 


Portions. 


, The Coſts to go out of the Eſtate. 


Caſe 36. 


At the Rolls. 


Bill in E- 
quity lies to 
recover back 


Colt & al verſus Woollaſton and 
Arnold. | 


HE Plaintiffs brought their Bill to be repaid the 
two ſeveral Sums of 120 J. and 1201. which 


Money paid they had paid to the Defendants, as Managers and Pro- 
on a Bubble. jectors of a Bubble, called the Land Security and Oil Patent. 


The Defendant Moollaſton had (it ſeems) invented a 
Project for extracting Oil out of Engliſh Radiſhes, and 
got a Patent for the {ole Exerciſe of this Invention; and 
having bought an Eſtate for 31,800 U, called Sutton 
Marſh in Lincolnſbire, formerly the Eſtate of Lady Corn- 
bury, which was then in Mortgage for 28,000 l. 


In June 17 20, this Woollafton made publick this Pro- 
ject and aſſigned his Oil Patent to the Defendant Ar- 
nold, in Truſt for all the Contributors towards the 
Project, which he divided into five Thouſand Shares, 
valuing every Share at 20 J. in order to raiſe 


... 100,000. 


And as an Encouragement and Security for all the 
Contributors, Moollaſton conveyed his Purchaſe of 
Sutton Marſh to the Defendant Arnold and his Heirs, 


4 


In 


De Term. J. Trin. 1723; 


in Truſt, in the firſt Place, to pay off the two Mort- 


gages, being 28,000 l. and afterwards to pay to 
himſelf (the {aid Woollaſton) 57,200 l. in all 35,200 J. 


and as to the Surplus which the Eſtate would raiſe, 


it was to be for the Benefit of the Contributors; 
the Project or Bubble was to be called the Land Se- 
curity and Oil Patent, and was repreſented by the De- 
fendants to be a moſt advantageous Project without 


any Hazard, there being Land Security given for the 


Benefit of the Contributors. 


The Plaintiffs paid in to the Defendant Arnold the 
ſeveral Sums of 120/. and 1201. for ſix Shares a- 
piece, for which Arnold gave them Receipts, and the 
Projectors fold about 1000 Tickets amounting to 
20,000 J. 


In Auguſt 1720 the project failed, no Oil having 
ever been made, or Radiſhes ſowed on the Premiſſes. 


Whereupon the Contributors, with ſome Reſent- 
ment, called upon the Projectors for their Money, 
which occaſioned the Projectors to advertiſe, that in 


ſix Months Time, they would return the Money with 


Intereſt; but afterwards this was refuſed. 


Inſiſted for the Defendants, that the Plaintiffs being 
acquainted with this Security as to the Lands, they 
ought to reſort thither; that there could be no Impo- 
ſition in this Caſe, becauſe the Parties had Notice; 
and the extracting Oil. out of Radiſhes having had the 
Sanction of a Patent, could not be thought a Cheat; 
and as to the- Advertiſements, it was pretended they 
were gained by Threatnings ; and that the Parties, 
admitting they were aggrieved, had their Remedy at 
Law wy 
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All Frauds 


cognizable 


Maſter of the Rolls: This is an Impoſition, to pro- 
poſe the Surplus of the Value of an Eſtate which . coſt 
but 31,300 J. (after 85,000 l. charged upon it, which 
is much more than double the Value) as a Security 
to the Contributors who laid out their Money upon 


— 


— 


this Project; it is giving them Moonſhine inſtead of 


any Thing real, and the Proof is very flight, whereas it 
ought to have been extremely ſtrong; it is hard to be- 
lieve, that any Perſon would conſent to be ſo impoſed 


UPON, 


Sum of 57,200 l. is reſerved to 
jector himſelf. | 


The Gaining the Patent can be no Sanction to the 


And what makes it worſe is, that this great 


the Defendant the Pro- 


Cheat, becaule the Patent does not ſecure the Patentee, 
if it is not a new Invention, but others may ule the 
{ame, or if it be not the firſt Patent, the Patentee is not 
{ecure from an Action; and Patents of new Inventions, 
as well as Grants of other Things, may be obtained 


If this were a Fraud againſt any private or ſingle 


by Surprize and falſe Suggeſtions, 


Perſon, a Court of Equity would relieve ; 4 fortiori, 
where it is a Fraud againſt great Numbers, againſt 
Multitudes, where the Miſchief is more extenſive, and 


many Families thereby ruined. 


It is no Objection, that the Parties have their Remedy 


in Equity as at Law, 


well as at 


Law. 


(a) Poſt 


Stent verſus * 
Bailis, and II 
Stephenton v. 


Gardiner. 


* 


and may bring an Action for Monies had and 
received for the Plaintiffs own Uſe; for in Caſes of 
(a) Fraud, the. Court of Equity has a concurrent Ju- 


being the great Subject of Relief here. 


4 


Accordin oly 


{diction with the Common Law, Matter of Fraud 


ccc 
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Accordingly Caſes of this Nature have frequently 
met with Relief in this Court, as in Aaron Hill's b | 
Caſe, which was a Patent: for extrating Oil out of 
Beech, which was allo divided into Shares, (as this is) G 
and a Security propoled and agreed to be made of 
Lands, which came our to be Terra incognita betwixt 
the Degrees of Latitude 50 and 57; and in the prin- 
cipal Caſe, the Land, after the 85,0001. paid, ſeems 
be worth as little as Aaron Hill's. 


r 
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And as to the Pretence of gaining the A 

ments by Force, the Contributors were angry, and had 
Reaſon to be ſo, and one of the Contributors (tho it 

does not appear to have been either of the Plaintiffs) 
threatened to cut the Defendants Throats; but this all 

ended in an Arreſt of one of the Defendants, which 

was a lawful Proceeding, and after all theſe Threat- 

nings were over, the laff Advertiſement was given out 

by the Defendants on the 15th of September 17 20. 
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Further, It is juſt that the Defendant Arnold, as well 
as the Defendant Moollaſton, ſhould be charged; for as 
Woollaſton was the firſt Projector and Procurer of the Pa- 
tent, and Purchaſer of the Lind, ſo Arnold was his 
Truſtee, accepted the Conveyance, was the Treaſurer, 
received the Money, and gave the Receipts, was Part- 
ner in the Fraud, and plainly particeps criminis. 


. — at? 2 
RR”... Tz r 
. D 7 A nee i 


Therefore decree both the Defendants to pay back to 
the Plaintiffs their Principal, Intereſt and Cotts. - 


Note; the fame Decree was made in the Caſe of 
Spackman verſus Woollaſton, which was the next Cauſe in 
the Paper, of the ſame Nature, againſt the lame De- 
fendants, and on the ſame Project. 
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Caſe 37. Rachfield verſus Careleſs. 


(Before Mr. Juſtice Powis, in the Abſence of my Lord 
= Chancellor.) | 


One by Will J{ART Smallman, poſſeſſed of ſome perſonal Eſtate, 
gives his Ex- . ; a 
ecutor 5 /. by Will gave to her neareſt Relations 5 l. a- piece, 
for his ware and made the Defendant Careleſs, who was not related 
ing che Will, to her, ſole Executor, giving him 5 J. for his Care in 
and makes 8 : - : 

n Diſpofl. Fulfilling her Will, and made no Diſpoſition of the 


tion of the Surplus, and died. 

Surplus; but — — 

parol Proof made of the Intention and Direction of the Teſtator to the Scrivener, that the 
Executor ſhould have the Surplus; yet the Surplus decreed to the next of Kin. | 


There was ſome light Proof for the next of Kin, 
who now ſued for the Surplus of the perſonal Eſtate ; 
as that the Teſtatrix had declared her Intentions were, 
to give the Surplus of her Perſonal Eſtate to her next 
of Kin, in the ſame Manner as her Huſband had diſ- 
poſed of the Surplus of his perſonal Eſtate to his next 
of Kin. SE 

But the Perſon who drew the Will ſwore, that the 
Teſtatrix, at the Time of the making thereof, declared 
her Intention to be, that if ſhe left any Surplus, her 
Executor, who had been her very good Friend, ſhould 
have it; for that her Relations had been ungrate- 
ful to her; and this Perſon {wore, that the Teſta- 
trix had directed him to give the Surplus to her Ex- 
ecutor, and that he would accordingly have done this 

by expreſs Words, but that he thought it would be 
unneceſſary, the Law implying as much. 


For the Plaintiffs it was argued, that here was an 
expreſs Legacy given to the Executor, which implied 
I he 
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he ſhould have no more; that it plainly imported a 
Negative, otherwiſe the Executor would have all and 
ſome ; and that it was ſtill ſtronger, by the Lega- 
cy's being given to the Executor expreſly, for his Care 
in fulfilling the Will, which was a Declaration of a 
Truſt in the very Words of the Will, and tantamount 
to calling him Executor in Truſt ; that the Caſes of 
Littlebury verſus Buckley, and Lady Granville verſus 
Ducheſs of Beaufort, were not ſo ſtrong, (viz.) in thoſe 
Wills, the Legacies were not given to the Executors | 
for their Care and Pains. 


And laſtly, that in the Caſe of May verſus Lews (a) Decreed 
in (a), Lord Chancellor Parker had decreed in Favour dogg 
of the next of Kin, purely on Account of the Lega- 
cy's being given to the Executors for their Trouble in 
the Execution of the Will. | 
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On the other Side it was ſaid, that the Evidence of 
the Scrivener who drew the- Will was very ſtrong, 
proving, that the Teſtatrix, at the Time when her 
Will was made, declared her Executor, and not her 
Relations, ſhould have the Surplus; that theſe pa- 
rol Declarations had been always admitted for Evi- 
dence, when they were agreeable to the Diſpoſition 
made by the Law in ſuch Cafes, and only rebutted 
and barred a Truſt, which, as the next of- Kin pre- 
tended, reſulted for their Benefit ; and Mr. Talbot ob- 
{erved, that in the Caſe of Ball and Smith, the Legacy 
of Plate to the Wife who was made Executrix, was 
conſtrued not to bar her of the Surplus, merely from 
a Preſumption that the Huſhand had a greater Kind- 
neſs for his Wife, than to leave her little more than 
a troubleſome Executorſhip ; a fortiori, where there 
was Evidence of the Teſtator's expreſs Declaration, 
that his Executor, and not his next of Kin, ſhould 


have the Surplus, he ſhould be intitled thereto; that 
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the Caſe of Littlebury and Buckley, as allo that of the 


Ducheſs of Beaufort, were Decrees in Point, in the 


Higheſt Court of Juſtice, which had been followed 
by many others, particularly that of Heron verſus 
Newton, decreed laſt Term by the Maſter of the Rolls, 
where, tho' a Legacy was given to the Executor, who 
was no Relation, yet was the Surplus allo decreed to 
him, upon Proof read of the Teſtator's Intention that 


it ſhould be ſo. 


Mr. Juſtice Pois: The Opinion of the Great Seal 
has been various and uncertain? in this Point; but I do 
not like parol Evidence of the Intention, and here we 
have parol Evidence on both Sides ; however, the Words 
of the Will ſeem to declare a Truſt, by giving the 
5 J. Legacy to the Executor for his Care in fulfilling 
the Will; and this goes beyond all parol Proof; ſo that 
my Thoughts at preſent are, that the next of Kin 
are intitled to the Surplus; bur foraſmuch as this has 
been determined difterent Ways, I would take further 
Time to conſider of it, and to look into Precedents. 


On the 2 July 1722. Mr. Juſtice Powis ſat again to 
give his Opinion; he {aid, this had been vexata Quæ- 


ſtio, Chancellors having differed about it from the 


Houſe of Lords, and allo from one another; he took 
Notice, what various Turns the firſt Caſe, (viz) that 
of Foſter and Munt had met with ; how Lord Fefferys 
had decreed in it for the next of Kin, after which his 


Decree was reverſed by the Lords Commithioners, and 


their Decree reverſed by the Houle of Lords; fo in 
the Caſe of the Duchels of (a) Beaufort, and that of (0) 
Littlebury verſus Buckley, the Decrees in Favour of the 
next of Kin were, on parol Proof, reverſed above. 

I 5 But 


) 


(a) Decreed by Lord Cowper, in Feb. 1709. Revers'd by the Lords 
in the Decemb. following. () Decreed in the Mayor's Court by Sir Peter 
Ning, Recorder, in April 1711. and Reversd by the Lords in the May 
following. 
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But in the principal Caſe, he ſaid, there were Words 
in the Will declaring the Executor to be but a Truſtee; 
51. being given him for his Care in fulfilling the Will, 
which would amount to a Declaration of the Truſt 
eſpecially conſidering it is a fundamental Rule in 
a Court of Equity, that an Executor is but a Tru- 
ſtee, and on his dying Inteſtate, ſo much of the Te- 
ſtator's perſonal Eſtate, as remains unadminiſtered, 
muſt go to the Teſtator's next of Kin, (viz.) to the 
Admimiſtratos de bonis non, Yc. and not to the Ad- 
miniſtrator of the Executor; that if a Man marries an 
Executrix, and ſhe dies Inteſtate, the Teltator's perſo- 
nal Eſtate mult go to the Adminiſtrator de bonis non, 
and not to the Huſband; that Mr. Harcourt married 
Lady Aftry, who was Executrix to Sir Samuel Aſtry, 
and * ſhe died Inteſtate, Sir Samuel's perſonal 
Eſtate which remained unadminiſtred, was determined 
to go to Lady 4ſtry's next of Kin, and not to Mr. Har 
court the Huſhand ; that a Plaintift Executor pays no 
Coſts ; but this not by any expreſs Words of the Sta- 15 
tute (a), but only by an equitable Conſtruction there- (a) 23 Hen. 
of, becauſe what he recovers, is not for himſelf, * . 15. 
but in Truſt for his Teſtator; he did not deny, but 
that where there was an expreſs Legacy given to the 
Executor, and no further Words, nothing given for 
his Care and Pains, parol Evidence might, in ſuch 
Caſe, be admitted of the Teſtator's Intention; but 
this was not to be minded, where Words followed de- 
claring a Truſt, as where the Legacy appeared to be 
given to him for his Care in fulfilling his Will; that if 
Money were to be granted or deviſed for the doing of any 
Thing, this, in Equity, would create a Truſt, and here 
the Legacy was given to the Executor for his Care, Tc. 
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That indeed here was the Evidence of * Perſon 
who drew the Will, tending to prove that the Surplus 
Val 8H. -.. kk Was 
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was deſigned for the Executor, which nevertheleſs was 
contradicted by Evidence on the other Side; however, 
leſs Regard ought to be had to Evidence of this Kind, 
in Caſes of Wills, than of Deeds, it being very uſual 
for many, under ſuch Circumſtances, to play the Vol- 
pone, and to ſpeak what they do not really intend, to 
get Every one's Favour, 


That in the Caſe of May verſus Lewin, where there 
was 501, a- piece given to the two Executors for their 
Trouble, (in which Cale there was allo ſome parol 
Proof of the Teſtator's Intention in Favour of the 
Executors, but not clear,) Lord Parker decreed a Di- 
ſtribution, which was an Authority in Point, and be- 
ing the lateſt, was the greateſt Authority, becaule it 
muſt be ſuppoſed to have been adjudged after Conſi- 
deration had of all the former Decrees ; beſides, that 
the Defendant, in the principal Caſe, was made Exe- 
cutor in the {ame Clauſe which gave him the Legacy, 
whereby it ſhould ſeem, that the Legacy was annexed 
to the Executorſhip, as all the Reward intended for it. 


Reſerve Coſts till after the Account taken, but de- 
cree a Diſtribution amongſt the next of Kin. 


n Hall verſus Hoddeſdon. 


At the Rolls. 


Bill to per- 1 IS Bill was brought by a Deviſee of Land, to 
— perpetuate the Teſtimony of a Will, and to e- 
of a Will, if ſtabliſn the Will; and upon opening thereof, the Ma- 
Penne o ſter of the Rolls diſmiſſed the Bill with Coſts; decla- 


hearing, to ; : A a 
be diſmiſſed ring that this Cauſe being only for perpetuating the 


ith Coſts. | et do | 
en ens. Teſtimony, ought not to have been {et down for 
hearing. 
| 8 
: | And 
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And upon Mr. Mead's praying, on Behalf of the 
Plaintiff, that the Diſmiſſion might be without Preju- 
dice to the Plaintiff's making uſe of the Depoſitions, 


His Honour replied, there was no need of this, be- 
cauſe the Plaintiff would at Law have the Benefit of 
theſe Depolitions, tho' the Bill were diſmiſſed. 

Batten verſus Earnley. 


NE gave ſeveral Legacies by Will, and (inter alia) 


an Annuity of 201. per Annum to J. S. for his n 


Life, all which were deviſed out of the Teſtator's per- Eſtate; if the 
Executor has 
miſbehaved 

himſelf, the Court will order Part of the perſonal Eftate to be ſet aſide to ſecure this Annuity. 


{onal Eſtate, and J. N. was made Executor of this Will. 


It happened that J. N. the Executor had ſaid ſome 
raſh Words, as that he would go to Gaol, and leave 
* the Legatees unpaid;” and tho the Annuity was by 


the Will made payable quarterly, yet it was three 


Years in Arrear. 


Inſiſted, 1 ſt, for the Annuitant, That theſe Arrears 


{ſhould carry Intereſt. 


Sed Cur cont This is only done, where there 


are great Arrears ; but it is not uſual to compute In- 


tereſt for ſo {mall a Sum. | \ 


2dly, It was prayed, that the Executor ſhould give 
Security for the Payment of the Annuity. 


| To which it was anſwered, that the Teſtator not 
ordering any Security, but wholly trufting to the 
Executor, the Legatee of the Annuity muſt do ſo too. 

Sed 


Caſe 39. 


At the Rolls. 


One by Will 
gives an An- 
uity out ot 
is perſonal 
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Sed per Cur; Since the Executor has by his Anſwer 
ſubmitted it to the Court, whether he ſhould give any 
Security, and appears to have expreſſed himſelf in 
Words threatning to defeat the Annuity, let the Maſter 
ſee a ſufficient Part of the perſonal Eſtate ſet apart and 
aſſigned to a Truſtee, in Truſt to ſecure the Annuity. 


/ 


Caſe 10. Crockat verſus Crockat. 

At the Rolls, | 2 \ : | 
Vide2 Vern. HE Teſtator gave to the Plaintiff his Siſter Su- 
681. Orm 


wed nee ſanna Crockat the Sum of 5 50 l. which was then 
& poſt Ford in Mr. Elliss Hands, and made the ſaid Mr. Ellis Exe- 
verſus Flem- 


2 cutor in Truſt for the {aid Teſtator's Brother, and died 


One placed ſoon after the making of the Will. 
500 l. in a 


Goldſmith's Hands on his Note, and afterwards orders Part out again, and then deviſes the 
500 J. in the Goldſmith's Hands to F. S. this good for the whole 500 J. Secus if the Teſtator 


had, after the making the Will, drawn out Part of this Money, for this had been an Ademp- 
tion pro tanto. | 


K 


It ſeems the Teſtator, before making of the Will, 
had left in Mr. Elliss Hands 5 50 . for which 
Mr. Elis had given a Note to the Teſtator, payable 
to him or Order, and the Teſtator had, before the 
Making the Will, drawn {ome Bills on Ellis, ordering 
him to pay ſeveral ſmall Sums of Money, which, in 
all, had reduced the 5 50 /. to 430 l. 


But the Teſtator had left in Mr. Ellis's Hands 
an Exchequer Order, for the Payment of 361. per 
Annum to the Teſtator for thirty two Years, and left 
Aſſets for the Payment of all his Legacies, including 
the whole Legacy of 5501. to his Siſter Suſanna. 


Inſiſted, the Plaintiff Suſanna Crockat ſhall have no 
more than 430 J. of her Legacy of 550 J. there being 
no more than 430 J. left in Mr. Ellis's Hands. : 


—_ | Maſter 


— 
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Maſter of the Rolls cont”: 
550 U Legacy. 


Where a Teitator by his Will gives a Legacy of 
500l. which is in the Hands of J. S. and after the 
making of the Will calls it in, or orders J. S. to pay 
to himſelf or others, Part of the Money ; which 1s ac- 
cordingly done; this is an Ademption of ſuch Part of 
the Legacy; and the Diverſity 1s, where the Party who 
had the Money pays it in of his own Choice, and un- 
called for, and where the Teſtator himſelf (a) calls for 
it in; for it muſt be the Teſtator's own Act, and not the 
ACt of a third Perſon, which is to revoke his Will. 


But in the principal Caſe, theſe Payments out of 
the 550 l. in the Hands of Mr. Ellis having been all or- 
dered by the Teſtator before the making of his Will, this 
cannot be {aid to be an Ademption of the Legacy, but 
is an expreſs Indication of the Teſtator's Intention, that 
as the Note for the full Sum of 550 J. was {till ſtand- 
ing out, notwithſtanding he had ordered the Payment 
in of Part of the Note, yet he renounced all thoſe 
Payments, and willed that the whole 5 50 J. ſhould be 
the Legacy which he gave to his Siſter Suſanna. 


hut I take it, that the 550 J. Legacy ſhall not be 

made good out of the Exchequer Order for the thir- 
ty-two Years Annuity, the Legacy given Sith a Le- 
gacy of 5 50 , in Money. © 


Let the Plaintiff have the whole 5 50 J. Note, and 
Intereſt from the Time of filing the Bill. 


Vol. II. V u ＋ renchard 


(a) But the Diverſity between a voluntary and compulſory Payment, 
ſeems not to have been approved of by Lord Macclesfield, ſince the latter 
might be with an Intent to ſecure the cy in all Events. See the 
Caſe of Earl of Thomond verſus Earl of Suffolk, ante Vol. I. 561. See 
allo the Caſe of Ford verſus Fleming, decreed by Lord Chancellor King, 
Trin. 1728, Abr, 0 302. La 
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Caſe 41. 71 renchard and [ppſley verſus Wanley. 
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1 "HE Plaintif Mrs. Ippſley, the Siſter of the other 
out any Or- Plaintiff Trenchard, had Money in the Hands of 
- - the Defendant Wanley the Goldſmith, for which ſhe 
ord oh had the ſaid Wanley's Note. 


tery Orders into the South-Sea, indemnified by the Act of Parliament. 


The Plaintiff Trenchard, by his Letter to the Defen- 

dant Manley, ordered him to inveſt the Money in Lot- 

tery Orders, but did not direct in whoſe Name thoſe 
Lottery Orders ſhould be taken. 


Accordingly the Defendant Wanley did inveſt the 
Money in Lottery Orders, and took them in his own 
Name; afterwards Wayley ſubſcribed the Orders into 
the Sourh- Sea, with other Orders of his own, and of 
his Cuſtomers, amounting to a conſiderable Sum, of 
the ſame Specie, but did not give Notice that he had 
made this Subſcription, until two Months afterwards. 


Upon this the Plaintiffs brought their Bill for Relief, 
, in order to compel the Defendant to procure for 
them Lottery Orders, to the Amount of thoſe which 
the Defendant, without their Conſent, had ſubſcribed 
into the South · Sea. 


And for the Plaintiffs it was inſiſted, that the De- 
fendant had made himſelf a Truſtee for them with- 
out any Authority from them: And after he had 
thus made himſelf their Truſtee without their Con- 
ſent, he then {ſubſcribed their Orders into the South- 
Sea, and by concealing ſo long from them what he 
had done, he thereby ſhewed his Intention, that if 

4 the 


rn 9 i — 
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the Subſcription had been profitable; then the Or- 
ders ſubſcribed were to have been his; if unprofit- 
able, then they were to be placed ro the Plaintiffs 
Account. 


Maſter of the Rolls: The Rule of Law as to Fraud 
is alſo a good Rule in Equity, (vix) that Fraud is 


Fraud in Equity, which is not ſo at Law. 


The Confuſion and Hurry that Goldſmiths and o- 
ther People were then in, may account for the De- 
fendant the Goldſmith's not giving Notice ſooner of 
his having ſubſcribed thoſe Orders into the Sourh-Sea ; 
and it may. with the ſame Force be retorted againſt 
the Plaintiffs, as the Reaſon, why they did not come 
ſooner to the Defendant to demand the Orders, or for- 
bid the ſubſcribing them into the Sourh-Sea; tho I think 


powering all Truſtees, Guardians, Executors and Ad- 
miniſtrators, to ſubſcribe Lottery Orders into the South- 
Sea, tho the Ceſtui que Truſt had in this Caſe exprefly 
forbid the Truſtee to ſubſcribe, yet by Virtue of the 


(in which Authority given by Parliament the Conſent 
of every Proprietor and Ceſtui que Truſt is included, not- 
withſtanding ſuch Prohibition as aforeſaid,) the Sub- 
ſcription would be good, and the Truſtees juſtified ; 
and it would be a very unjuſt Thing in the Parliament, 
if it were to be conſtrued, that the Act had made the 
Subſcription good, and yet left the Truſtee liable to be 

ſued, and to be anſwerable for the {ame to the Ceſtui 
que Truſt. | 


ing no Prohibition from the Ceſtui que Truſt. 
[on Roe 8 The 


* 


— 


But the principal Caſe does not go ſo far, here be- 


never to be preſumed; but it is true, that may be a 


that by the Words of the Act of (a) Parliament im- 00 Geo. 1. 
cap. 4. ſect. 


23. 


expreſs Authority given to Truſtees, Oc. to ſubſcribe, 
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The Occaſion of the Defendant the Goldſmith's buy- 
ing the Orders in his own Name might be, becauſe 


he was always in the Way to acc __ SS and there 
was no Direction from the Plainti 


to-buy the Orders 
in any other Name; and by the ſame Reaſon, that the 
Plaintiffs truſted the Defendant with the Money, they 
might likewiſe intruſt him with the Taking of the Or- 
ders in his own Name. 


Then from the Time of the Defendant the Gold- 
{mith's taking the Orders in his own Name, he be- 


came a Truſtee, and being a Truſtee, the Act of 


Parliament alone, without any Authority from the 
Party, impowered him to make this Subſcription. 
And the Caſe is the ſtronger, in that the Defendant 
ſubſcribed other Orders of his own, as well as thoſe 
that belonged to the Plaintifts; and it would be enough 
for the Defendant who dealt for the Plaintiffs as for 
himſelf, and ated for him as he did for himſelf, to 
bear his own Loſs, without having the additional Loſs 
of the Plaintifts alſo put upon him. 


It 1s to be taken, as the general Senſe of the Na- 
tion took it at the Time when the Subſcriptions were 
made, (viz.) that this was a beneficial Thing, as is 
evident from thoſe Lottery Orders, that were ſub- 
ſcribed, felling for more than Lottery Orders unſub- 
ſcribed. So that nothing but Fraud in this Caſe of 
ſubſcribing Lottery Orders, c. can make the Truſtee 
an{werable to his Ceſtui que Truſt. 


Beſides, the ſubſequent Statute of 7 Geo. 1. cap. 1. 
ſect. 3. very much ſtrengthens the Caſe, * By giving 
* the Proprietor of the Stock 331. 6s. 8 d. per cent, 
in Satisfaction, and full Diſcharge of the 1 


* paid on any of. the Subſcriptions, notwithſtanding 
I any 
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any Miſnoſmer, or —. ſuppoſed DefeR, Error or 

Miliwſiner, or notwithſtandmg an: Miſnolmer, Miſ- 
ſpelling, or Omiſſion of Entry 4 any Subſcription, 
and notwithſtanding any Doubt or Queſtion touch- 
ing or concerning the Validity of the Subſcription 
of the redeemable Debts and Annuities in any wile”, 


Which Words were intended to bind down the Pro- 
prietors of any redeemable Subſcription, and to give 
them a Recompence for their being bound down; and 
as it bound down the Truſtees, ſo likewiſe did it con- 
clude the Ceſtui que Truſt. 


And this Act of Parliament intended to quice al 
Matters. 


Alſo his Honour laid great Streſs upon a Decree 
which he himſelf had made about a Year ſince, when he 
fat at Weſtminſtcy for the Lord Chancellor, in the Cauſe 


of Bluck verſus Nichols, and which he ſaid was not ſo 


{ſtrong for the Defendant as the principal Caſe; for 
there Lottery Tickets payable to the Bearer, and which 
were left with the Banker or Goldſmith only for ſafe 
Cuſtody, were ſubſcribed by him into the South-Sea 
upon which the Proprietor, who left them with him, 
brought a Bill againſt the ſaid Goldſmith; and his 
Honour diſmiſſed the Bill: For that it was a hard 
Caſe, that the Goldſmith who was but a Truſtee 


ſhould ſuffer for doing what was then thought to be 


for the beſt; and if the Plaintiff was wronged, he 
us at LAberty to take his Remedy at Law. 


Which Decree the Court had the greater Regard to, 


foraſmuch as the Parties acquieſced under it, and 
brought no Appeal. 


But the principal Caſe the Mafter of the Rolls 
thought much ſtronger, and therefore diſmiſſed the Bill 
Vol. II. N with 
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with Coſts, ( viʒ.) that wich Reſpect to the Defendant, 
both the Plaintiffs ſhould be liable, and therefore. the 
Diſmiſſion ſhould be general, as to both of them; but 
that if the Plaintiff Trenchard thought it worth his While 
to apply, the Court would, on Petition, order that the 
other Plaintiff the Ceſtui que Truſt ſhould pay all the 
Colts, * 


Caſe 42. | | n 
Cale 42. De- Coſta verſus Scandrer. 


clesfield. 


A Merchant, NE having a doubtful Account of his Ship that 
5 was at Sea, (vi) that a Ship deſcribed like his, 
Acctunt of Was taken, inſured her, without giving any Informa- 
ray TY tion to the Inſurers of what he had heard, either as 
without ac- to the Hazard, or Circumſtances which might induce 
qzaintins him to believe that his Ship was. in great Danger, if 


what Dan- not aCtually loſt. 
ger the Ship | 


was In; this held to be a fraudulent Inſurance ; and the Court felieved againſt the Policy. 


The Inſurers 57855 a Bill for an Injunction, ande to 
be relieved againſt the Inſurance as fraudulent. 


Lord Chancellor The Inſured has not deals fairly 
with the Inſurers in this Caſe ; he ought to have dit- 
cloſed to them what Intelligence he had of the Ship's 
being in Danger, and which might induce him, at 
leaſt, to fear that it was loſt, tho' he had no certain 
Account of it; for if this had been diſcovered, it is 
impoſlible to chink, that the Inſurers would have in- 
{ured the Ship at ſo ſmall a Premium as they have done, 
but either would not have inſured at all, or would 
have inſiſted on a larger Premium, ſo that the Conceal- 
ing of this Intelligence is a Fraud. N 


3. Fe ns 


4 The ſame Point was determined by Lord Macclesfeld in the follow - 
ing Term, in the Caſe of Meaver verſus Fowler, 


3 % 2% 
> \ — 


* 12 _ 
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* 
\ 


Wherefore decree the Policy to be delivered up with 
Coſts, but the Premium to be paid back, and allowed 
out of the Coſts. | | 7 


Edwards (and Lady Elizabeth his 
Mie) verſus Counteſs Dowager of 


F,Pward late Earl of Warwick and Holland, being ſei- 

ſed in Fee of the Manor of Kenſington, intermar- 
ried with the Defendant Charlotte Daughter of Sir Tho- 
mas Middleton, who had a Portion of 16,000 J. 6000 .. 
whereof was paid to the ſaid Earl, and 10,000, Re— 


Caſe 43. 


Lord Mac- 
clesfield. 


Money co- 
venanted to 
be laid out 
in Land, 
ſhall deſcend 
as Land. 
But he that 
is intitled to 


ſidue thereof, to be laid out in à Purchaſe of Lands the Fee of | 


in Fee, to be ſettled as in the Settlement, and hereaf- 
ter is mentioned ; and the Manor of Kenſington was 
ſettled on the ſaid Earl for Life, Remainder to the 
firſt and every other Son of that Marriage, in Tail 
Male, Remainder to himſelf in Fee. 


the Land - 


when pur- 


chaſed, may 
diſpoſe of it 
by à Will, 
tho* not at- 
teſted by 
three Wit- 


neſſes. 


Alſo a parol Direction for the Payment of it, ſeems to be good. So if the Money is or- 
dered or deviſed to be laid out in Lands, and ſettled to the Uſe of A. in Tail, Remainder to 
pbimſelf in Fee, Equity will order the Money to A. Serus if the Remainder thereof be limited 
to a third Perſon. Alſo tho' by a voluntary Contract Money is agreed to be laid out in 


Lands, the Court will execute ſuch Agreement in Favour of the Heir. 


As to the 10,0001. it was agreed by all the Parties, 


that the ſame ſhould be laid out in Land, and ſettled 


in like Manner as the Manor of Kenfington had been 


ſettled, and in the mean Time, until tuch Purchaſe 


could be found, the 10,000 J. was to be placed out 


upon Securities, and the Intereſt ariſing therefrom, to 
go and be paid to ſuch Perſons as ſhould be intitled to 
the Rents and Profits of the Manor of Kenfington. 


* 
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the laſt Lord Warwick, who being thus Tarifed to th 


This award 1010 rwe ned, leaving Iſſule by 
the Counteſs Charlotte, one Son; (od) Fi A. * 


Manor of Kenſington in Tail, Remainder to himſelf i in 
Fee, levied a Fine of the ſaid Manor to the Uſe of 
himſelf in Fee, and ſoon afterwards died Without II- 
ſue, and inteſtate ; upon whoſe Death the Manor of 
Kenſington deſcended to the Plaintiff Lady Elizabeth 
Edward, Wife of the Plaintiff Mr. Edwards, who, as 
ſhe was become intitled to the Manor of "Kenſington 
in Poſſeſſion in Fee, riow brought her Bill to have the 


Mortgage, upon which the 10,0001. had been placed 


out, aſligned to her. 


This was oppoſed by the Defendant the Counteſs 
Dowager of Warwick, who inſiſted, that ſhe was intitled. to 
the ſame, as Adminiſtratrix of the laſt Earl her Son, and 
that this 10,0001. being as yet in itſelf Money, ought, 
by the Statute of Diftribution, to be divided betwixt 
herſelf, as the Mother of the Inteſtate, and his half 
Siſter Mrs. Charlotte Addiſon; and for this Purpoſe it 
was argued, 1/}, That all the Ends and Views of the 


Settlement, (10 the Proviſion for the Iſſue of that 


Marriage, being determined by there being no Iſſue 
left of the Marriage, and in-. Regard this was in Fact 
Money, a Court of Equity, whoſe Aſhſtance was ne- 
ceſſary to realize it, would not, now the Huſband 


Was dead without Iſſue, turn this Money into Land, 


in Favour. of an Heir, who was not within the View 


of the Settlement. 


2dly, That this Money thus agreed to be laid out, 
was not, in all Reſpects, to be taken as Land; for it 
might be deviſed as Money, by a Will not atteſted by 
three Witneſſes ; allo, if the laſt Earl of Warwick had 
granted or deviſed it, by the Deſcription of the Ten 


I thouſand 
ay | 
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8 3 agreed by his Father to be laid out 
in Land, it would have paſſed by ſuch Deſcription; 


it could not be denied bar the laſt Earl might, if be 
had pleaſed, have ſo diſpoſed of it. 


| dly, That as to the Settlement of the Remainder 

of the Kenſington Eſtate to the right Heirs of Earl Ed- 
ward the Father, the fame was a mere voluntary Li- 
mitation, as was alſo the Agreement, that the Money 
ſhould be laid out in Land, and ſettled in like Manner; 

and then it was no more, than if one, without any 
Conſideration, ſhould covenant to lay out Money in 
the Purchaſe of Lands, to the Uſe of himſelf in Fee; 
which being a mere voluntary Contract, Equity would 
not compel the Execution thereof. 
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4thly, That it was unreaſonable for this Cnc to 
interpoſe to take the Money from the Mother and the 
half Siſter, in order to give it to a remoter Relation; 
on the contrary the Mother, who had the legal In- 
tereſt of this Mortgage, on which the Money was lent, 
ought to be athited, at leaſt not deprived of it, by a 
Court of Equity. 
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JIthhy, That if the laſt Lord Warwick had applied 
to the Court to be paid the Money, he would have ob- 
tained an Order for that Purpole. Nay, though he 
had not levied the Fine, but had continued Tenant in 
Tail, Remainder to himſelf in Fee, and had defired 
the Money, the Court would have ordered it to him, as 
had been done in the like Caſes (a); (which asd (a) See the 
Chancellor admitted,) in regard the laſt Lord had both 82 als 
the Eftate-tail and the immediate Remainder to him- Vol. I. 
ſelf in Fee; ſo that a Fine without a Recovery would 
have barred the Eſtate-tail and Remainder, and a Fine 
might be levied at any Tune, as well in Vacation, as 


in Term. | Ny 
Vol. II. WS And 5 


S * 2 —.— . e — 
— F AAA LA . ' . 
= = N — — — — — w >. 2 4 df, 4 s — p — * 
WE onde bo % . A Ge I WY 47 r 
* 7 8 % % << _ BD Is 


> 
_ — 80 _— — 
— —— — .ã m — . — — bs 
3 — — a+ 
- » " 


p v : FRE a 
y w > - 
* EET . whe F + \ 
2 . — —— AL 3 
T _— "Þ 3 — 4 A 7 + 3 
—— — —— — — o - 
of - * — —— — * — 
” p — = . — — a — = = - nl _ — ö — 
. * "i ö 2 2 I -<.- WY. 7 ow _— — 
. ES: - — Ta © x oy _— - : a” 9 vow my : . = — _ - _ 
7 - a * 2 <4 2 Ir - "8. 8 * » 2 = p F . - _ by = = 
7. : 4 Y . * 4 Se, AM 1 = — — o — * l CY — 
8 b VT . - > > —— G—__- — - = 5 — — — a 
4 —_— 2 — - - FI” = 2 5. << -—— LR - — — * — — — — —— _ __ _ — 
- \ 1 5 — - — *< . 5 . IF 2 - — * — - * - 1 4 po ==> R * 1 
* * N * a — — = — — 
bo — - = — — = 2 — „ 8 — — | — — — - — _ — — 
9 - — - . - : . —P q * 4 ä 1 . _— þ — — "m3 — . 
9 . , XR. + — > _ - is — 2 998 — II * — — way > 2 * 4 
”_ 4 = n PLES * * 2 5 _ _— - — 9 


— ä — ur” 


3 7 Aa >: 
— — — 4 
—4 b 1 * - — >= > — * > K r 


© 
4 * —— 


_- v 


- — * ” 7 
e ts 8 - ; N - 
— — 2 — > og — WF —— 
— 13 A > * — — 
+ * . e 


— 
— * 29 


* N 
2 T's * 
> 


174 


* 


De Term. J. Trin. 1723. 

And laſtly, It was urged, that the laſt Earl of Mar- 
wick having levied a Fine of the Manor of Kenſington, 
to the Uſe of himſelf and his Heirs, this had extin- 
guiſhed the Limitations in Tail created by the Settle- 
ment, and had, as it were, put the Settlement out of 
the Caſe; and as the Settlement, as to the Manor of 
Kenfington was out of the Caſe, ſo the Truſts of the 
10,000 l. which were to attend the Settlement of the 
Manor of Kenſington, were at an End allo. 


For all which Reaſons it was inſiſted, that the Plain- 
tiff, tho” intitled to the Manor of Kenſington, had not, 
however, any Right to the 10,000 J. or to compel! 
the laying out of this Money in Land. 


Lord Chancellor : If there had been ſo much as a 
parol Direction from the laſt Lord Warwick, for the 
Payment of this 10,0001. to his Mother the Counteſs 
Dowager, I ſhould have had a Regard to it; being of 
Opinion, that it was in the Election of the laſt Earl 


to have made this Money, or to have diſpoſed of it 
as Money. 


As to the late Earl's levying a Fine of the Manor 
of Kenſington, that is immaterial ; for he had as good 
a Power before the Fine, to diſpoſe of the {aid Manor, 
or of the 10,000 J. in Money, againſt all but his Iflue, 
as he had after the Fine; and Iſſue he never had. 


To ſay, that this Fine, ad it compriſed the Manor 


of Kenfineton, ſo did it alſo the Truſts of this 10,000 J. 


(tho' it ſeems abſurd to talk of levying a Fine of Money) 
will do the Defendant no Service; nay, if admitted, it 
would make againſt her; becauſe by the Deed of Uſes 
the Ule of the Fine is declared to be to the Conulor - 

I | and 
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and his Heirs, and conſequently would intitle the 
FOUR" the Lady Betty Edwards to this Money. | 


But vin 1 admit that the laſt Lord Warwick bail 
an Election to make this 10,000 J. Money, ſtill T con- 
ceive he muſt do ſomerhing to determine ſuch Elec- 
tion, which he has not done in the preſent Caſe; and 
then, in a Court of Equity, the Heir is ever pre- 


ferred (a) to an Adminiſtrator. (a) See the 


Caſe of Lingen verſus S&wray, Vol, I, 


This appears by the common Caſe, that if a Man 
dies indebted by Bond, in which he has bound himſelf 
and his Heirs, and leaves real and perſonal Aﬀets, f 
each enough to pay the Bond, and the Obligee, as he 
has an Election to come upon the real Aſſets, does ac- 
cordingly {ue the Heir, and recovers the Debt againſt 
the Heir, yet the Heir ſhall recover back the Money 
n the Executor out of the perſonal Eſtate. 


As to the Objection, that the Plaintiff claims under () See the 


a voluntary Limitation, it has been held, (% that the os of 0” 


: good verſus 
Conſideration for the precedent Limitations in a Mars Sade, poſt. 


rlage Settlement, has been applied even to the ſubſequent 
ones; as where, f in Conſideration of a Marriage, and 
Portion, Land has been ſettled on the Huſband for 
Life, and then to the Wife for Life, Remainder to the 
Children, with Remainder to a Brother, theſe Con- 
{iderations have extended to the Brother; and the 
Reaſon is, becauſe it may be very well intended, 
that the Huſband, or his Parents, would not have come 
into this Settlement, unleſs all the Parties thereto had 
agreed to the Limitation to the Brother, 

But admitting chat the Een of the Remainder 
in Fee was voluntary, yet this will not alter. the Caſe 


becauſe 
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becauſe I take it to be clear, that if I voluntarily, and 
without any Conſideration, covenant to lay out Money 
in a Purchaſe of Land, to be {ſettled on me and my 
Heirs, this Court will compel the Execution of ſuch 
Contract, tho' merely voluntary; for in all Caſes, 
where it is a meaſuring Caſt betwixt an Executor 
and an Heir, the latter ſhall, in Equity, have the 


Preference. 


Tho' all the Intereſt due upon this Mortgage at the 
Time of the Death of the laſt Earl, muſt go to the 
Counteſs of Warwick, as his Adminiſtratrix. 


And (as I underſtood his Lordſhip) tho” the laſt Earl 
died in a broken Part of the Half Year, this Intereſt 
ſhould (he ſaid) not be taken as (a) Rent, but ſhould 
be apportioned, and a Proportion thereof go to his 
Adminiſtratrix. 


But as to all the Intereſt due ſince the Death of the 
late Earl, the ſame was decreed to belong to the Plain- 


tiff the Lady Betty Edwards, the Heir. 


And on theſe Terms, the Security for the 10,000 J. 
was ordered to be aſſigned to the Plaintiff the Lady 


Betty Edwards, and no Coſts on either Side. 


Aſterwards, on an Appeal brought by the Counteſs 
of Warwick, this Decrce was affirmed in the Houſe of 
Lords. 


(a) Equity does not apportion Rent in Point of Time, any more than 
the Law; vide ante Vol. I. Jenner verſus Morgan. See alſo where the 
Court apportioned Maintenance-Money, in the Caſe of Hey verſus Pal- 
mer, polt. 


2 Earl 
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| _ ws . 
Earl of Suffolk verſus Howard. bard ic 
clesfield. 


HE late Earl of Suffokk and Bindon, having no II- A Pee: ** 
ſue, but having two Brothers, (bi) the pre- his Ancetsr 
ſent Earl, and the Defendant Charles Homard who had N 
a Son, and conceiving his next Brother the preſent of the Court, 
Earl to be extravagant, the late Earl cut off the En- and an 
tail by a Recovery, and by Deed and Will ſettled to have che 
the Eſtate on his Brother the Defendant Charles in 
Howard, for Life, with Remainder to his firſt Son x; 
(then in Being) for Life, with Remainder to Truftees bh 
to prelerve the contingent Remainders, Remainder to -. 2 ſee 
the firſt, &c. Son of that firſt Son in Tail Male, charg- Thing can? 
ing the Eſtate only with 100 J. per Annum Annuity. to be ſcover- 


ed for his 
his next Brother the preſent Earl, and died without Iſſue. 1 


The preſent Earl brought a Bill to diſcover the 
Defendant's Title, ſetting forth the old Entail, under 
which he was Heir Male; and praying that the Wri- 
tings might be produced, and that the Arrears of the 
Annuity might be paid him. 


The Defendant ſhewed by Anſwer, that the late 
Earl had by Deed inrolled made a Tenant to the Pre- 
cipe, and had ſuffered a Recovery to the Uſe of him- 
ſelf in Fee, and afterwards made a Settlement as 
above ; that as to the pretended Arrears of the Annui- 
ty, he had paid the Plaintiff the preſent Earl, more 
than thoſe Arrears came to, by about 12 /. and tho 
he had taken no Receipt for them, he intended thoſe 
Payments in Part of the Annuity. 


in on a Motion to be paid the Arrears of the 
Annuity, and to have all the Writings produced be- 
fore the Maſter, 
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Ingratitude 


to the 
Crown for 
a Peer to 


deviſe away 


the Eſtate 
from the 
Honour. 


g 
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Lord Chancellor : This is a hard Caſe ; Equity even for 
younger Children, ſupplies the Want of a Surrender of a 
Copyhold, and puts them on a Level with Creditors, ta- 
king it to be a Debt by Nature from a Father to provide 
for all his Children, as well the youngeſt as the eldeſt. 

But is it not a ſtronger Caſe, where the King has 
beſtowed an Honour on a Family, whereby the Heir 
of the Honour is Confiliarius natus, and fits as a Judge 
in the higheſt Court, the Houle of Lords ? Sure- 
ly it 1s incumbent on the Anceſtor to leave {ſome 
Proviſion for the Maintenance of the Honour, and 
looks like Want of Gratitude to the Crown, (from 
whence this Honour did ariſe,) to leave it naked, 
eſpecially where the Anceſtor had a great Eſtate in 
his Power, and has given it from the Earldom, lea- 


ving ſuch a Trifle as only 100 J. a Year to the pre- 


ſent Earl. 


Therefore more ought to be done in this Caſe for 
the Plaintiff than in a common Caſe; here is no 


Purchaſer, and there ſeems no Neceſſity to bring the 


Cauſe to a Hearing; for that would be only putting 
both Sides to great Charges, which would be {till harder 


on the Earl, as he is ſo little able to bear it. 


Let the Defendant N before the * Maſter all 
Deeds and Writings, and let the Plaintiff the preſent 


I Earl, 


In the Caſe of Sir Edward Bettiſon verſus Farrington & ab, about 
Hill. 1735, where the Plaintiff claimed by Virtue of a Remainder in 
Tail expectant on an Eſtate-Tail, and was Heir Male of the Family, 
and the. Detendants were Siſters, and the Heirs General of the Tenant 
in Tail, and by their Anſwer ſhewed that their Brother, the Tenant in 


Tail, had ſuffered a Recovery, and declared the Uſe to himſelf in Fee, 


referring to the Deed in their Cuſtody ; Lord Talbot, before the Hear- 
ing, ordered the Defendants to leave with their Clerk in Court the 


Deeds making the Tenant to the Pr.ccipe, and declaring the Ules of the 
Recovery. 5 


. 


f _ OE” v _ * 
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Earl, either by bimſelf or Agents, have the Inſpection 
of them, that if any Thing has ſlipped the Convey- 
ance, or if the Entail be not well docked, he may 
have the Benefit thereof. | 


And the Anſwer not being poſitive, as to the Pay- il 
ment of the Arrears of the Annuity, or that the (| 
Payments which were made to the Plaintift, were in 10 
Part of the Annuity, (it being only ſaid that the 
Defendant intended them ſo, which Intention none 
could know, ſince he did not then declare it,) and 
becauſe the Defendant has not taken or inſiſted 
upon any Receipts from the preſent Earl, and the 1 
late Earl has been dead two Vears, let the Defen- Ws | 08 

| 
, 


dant pay the Plaintiff 200 J. being two Years Ar- 
rears of the Annuity, {ſubject to the Order of the 


Court. F | 
4 8 7 
Ravenhill verſus Danſey. Caſe 45, 1 
Lord Mac- ol | 
| | | clesfield. od! 
0 40s - 1 
| oN the Marriage of William Danſey with the A reverſio- _ 
; Daughter of Sir Francis Ruſſel, there was a Term My Tem. 8 
of 500 Years limited to Truſtees, to raife Portions curing : | 
| "a 33 : Mainte- 1 
for Daughters, in caſe of no Iſſue Male by the Mar- nee ane ll. 
Tlage. | | Portions for Ti 
Daughters, 


ſhall, in Caſes of Neceſſity, be mortgaged to pay either, and when fallen into Poſſeſſion ſhall 
pay all the Arrears of Maintenance incurred before it came into Poſſeſſion. 


The Truſt of the Term was to raiſe two thouſand 
Pounds a-piece for the Daughters of the Marriage, 
payable at their Ages of eighteen, with Maintenance- 
Money at the Rate of 401. per Annum to each Daugh- ; 
ter from the Deaths of their Father and of Sir Fan- ll 
cis Ruſſell their Grandfather by the Mother's Side, un- ll 
til their Portions ſhould become payable. _ | 


oh 

ö il 

E 11 
: q i 1 
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The Husband William Danſey died, leaving two 
Daughters, one eight and the other nine Years old; 
the Term did not commence in Poſſeſſion until the 
Death of the Father-in-Law of this William Danſey, 
which happened ſometime afterwards. 


The Truſt of the Term was to raiſe the Portions by 
Sale, Mortgage, or Profits; but the Truſt to raiſe the 
Maintenance was by Rents and Profits, ſo that there 
was a Difference in the Deed, between the Manner of 
railing the Portions, and that of railing the Mainte- 
NANCE. | 


Whereupon it was objected, that the Maintenance 
ſhould not begin until the 500 Years Term com- 
menced in Poſſeſſion, at which Time only the {ame 

could be raiſed by Rents and annual Profits. 


(4). Vide Lord Chancellor : It is (a) againſt my Opinion to raiſe 
O1. . TeY e- „ * - 4 
pint verſus A Portion or Maintenance by felling a reverſionary 


Lord Cbone. Term, and this under Colour of the Word [Profits]; 

| but it has been ruled before my Time, that Pro- 

fits ſhall extend to any Advantage which ſhall be 

made of the Land by Sale or Mortgage, as well as 

Rents ; eſpecially in Caſes of Necellity, and when the 

Daughter has had no other Maintenance, it has been 

decreed to be raiſed by a Mortgage of a reverſionary 
Intereſt of a Term. 


But the preſent Caſe is much ftronger ; for here 
the Truſt-Term for raiſing this Maintenance and Por- 
tion is come into Poſſeſſion, ſo that, at preſent, 
the Maintenance-Money may be raiſed out of the an- 
nual Profits; it is like a Rent granted out of a Re- 
verſion to commence preſently, in which Caſe, tho 
the Reverſion does not fall into Poſſeſſion until many 
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Years after, yet when it does fall, it ſhall anſwer "i 
the Arrears, | | 


80 let the Arrears of the Holy \ wat from 
the Time the ſame became payable by the Settlement, 
be raiſed out of this Term. 


Then it was obj ected, that the Daughters had an- 
other Proviſion by the Will of their — and alſo 
by Deſcent from him. 


But Lord Gr held this not to be material, vie Vol. I. 
as long as by the Settlement there was no other Provi- the Caſe of 
| Santys ver- 
ſion, except this Maintenance-Money until the Portion « 
ſhould become payable, and any Matter ſubſequent to 
the Settlement ought not in Juſtice to vary the Con- 


ſtruction thereof. 


us Sandys. 


Craven verſus Wright. % ae ee 
| Lord Mac- 
clesfield. 
F the Plaintiff refers the Anſwer for Scandal and Im- On an An- 


pertinence, and the Maſter finds the Anſwer neither ſwer's being 


reported not 
ſcandalous nor impertinent, the Plaintiff on excepting ſcandalous 


or imperti- 
to the Maſter's Report, muſt in his Exceptions ſhew ene if che 


wherein, in what Line or Page, and how far, the Plaintiff ex- 
ttot 
Anſwer is ſcandalous or impertinent, in order that Rice, be 


ſuch Part of the ſaid Anſwer may be expunged by 1 ſhew 
the Matter, and it is not ſufficient in the Exceptions - 0 
to {ay in general, that the Anſwer is ſcandalous and ſcandalous 


or imperti- 
imper tinent. | nent. 


It ſeems to be a ſtronger Cale, where Exceptions : are 
taken to an Anſwer for Inſufficiency, and the Mafter 
reports it ſufficient, that the Plaintiff in his Excep- 
tions to the Maſter's Report, ſhould ſhew wherein the 
Anſwer is inſufficient. 

Vol. II. Aaa Allo 
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Alſo if a Bill or Anſwer be referred for Scandal, 
and reported by the Maſter to be ſcandalous ; if the 
Maſter has once expunged this Scandal, the Party can- 
not then except to the Report, becauſe when the Scan- 
dal is expunged, it cannot be made appear by the 
Record what that Scandal was, and it was the Par- 
ty's own Fault, that he did not except to the Report 


ſooner. 


Caſe 47. Beckley verſus New/and. 
a | 
clesfield. 


Two ar- HE Plaintiff Simon Beckley, and Sir George News 
— land, married two Siſters who were Couſins 
S. ſhall by and preſumptive Heirs of Mr. Turgis a very rich 


pi Man; and Beckley and Newland had been for many 


leave to ei- 


therof dem, Years Partners in the Buſineſs of a Scrivener ; and 
equally di- Mr. Turgis had made and revoked ſeveral Wills, but 


Wan de at length made a Will in Favour of Sir George New- 
twixt both; | 
ſuch Agree- Iund, whereby he left a great real and perſonal E- 


ment good : 81 | : 
A110 if after ſtate to Sir George, but gave only a ſmall real Eſtate 
this, one of tO Mr. Beckley. 


them con- | | 
trives that J. S. ſhall leave Part of his Eſtate to a third Perſon in Truſt for him; this is 


within the Articles, | | — 


4 


Before the Execution of this Will, the Plaintiff Beck- 
ley and Sir George Newland entered into Articles, 
whereby they agreed, that whatſoever ſhould be given 
to either of them, ſhould be equally divided. 


And the Words of the Articles were plain as to the 
equal Diviſion of the perſonal Eſtate of Turgis, which 
ſhould be given by the Will to either Beckley, or Sir 

George Newland; but as to the real Eſtate, the Words 
of the Articles were doubtful, and ſeem'd rather not 
2 to 
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to extend thereto; however, the Plaintiff Beckley 
brought a Bill againſt the Executors of Sir George News 
land, for an Account of the real and perſonal Eſtate 
which came to Newland by Turgis's Will. 


Obj. Theſe Articles are unfair, and not to be en- 
couraged, (viz.) to agree to divide a Man's Eſtate, 
while the Man is living, and to ſhare that in which 
the Parties at the Time of making the Apreement, had 
no Manner of Right, and poſſibly might never have; 
and it is to diſappoint the Will of the Teſtator, who, 
in all Probability, would have given nothing to either 
of the Parties to this Agreement, in caſe he could have 
foreſeen that his Diſpoſition ſhould be fruſtrated as 
ſoon as ever he ſhould die, nay, in his Life-time was 


agreed to be divided. 


Lord Chancellor: A Performance of theſe Articles 
ought to be decreed, tho' there was no other Conſide- 
ration for them, than the mutual Benefit of the 
Chance; the Agreement to ſhare, c. is not diſap- 
pointing the Intent of the Teſtator, for he did not 
deſign to put it out of either of the Deviſees Power 
to diſpoſe of the Eſtate after it ſhould come to him; 
but on the contrary, where the Teſtator gave it to ei- 
ther of them, he by Implication gave that Perſon a 
Power to diſpoſe of the ſaid Eſtate when it ſhould 
come to him. 


And it ſeems to have fome Weight, that if there had 
been no ſuch Agreement for the Sharing of the ſaid 
Turgis's Eſtate, yet by Law in Right of their Wives, 
(who were Heirs preſumptive to the ſaid Turgis) theſe 
Perſons would have come in for equal Shares; and to 
covenant to do that which the Law would of itſelf 
have done had the Party died Inteſtate, cannot be 
unreaſonable, 
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W for that would be to ſay, that the 2 
itlelf is unreaſonable, or unjuſt. 


Suppoſe there were two Daughters, and the Father 
ſhould leave almoſt all the Eſtate to the eldeſt, and no- 
thing or very little, to the youngelt; if there ſhould 
be ſuch an Agreement as in the principal Cafe, ſurely 
it would have been no more than what every one would 
have wiſhed for; tho' I am far from grounding my 
Decree only upon this Circumſtance. 


As to the Articles for ſharing the Land, if it could 


be proved, that after entering into them Sir George 


Newland had procured the Teſtator to deviſe any Lands 
to ſome third Perſon in Truſt for the ſaid Sir George 
Newland, this would have been taken as a Deviſe to Sir 
George himſelf, and would have become liable to be 
{ſhared within the Articles. 


24ly, But then in the preſent Caſe it was inſiſted 
upon by the Plaintiff Beckley, that after theſe Articles en- 
tered into, Sir George Newland prevailed with the Te- 
ſtator to deviſe the greateſt Part of his Lands to the 
Sons of Sir George Newland, who were then Infants, 
and that as ſoon as the Sons were come of Age, Sir 
George got his two Sons, to whom Mr. Turgis left the 
Bulk of his real Eftate, to convey the Lands to Sir 
George and his Wife for their Lives with Remainder 
to Truſtees for a Term of Years, in Truſt to raiſe 
3000 J. a- piece for Portions to his two younger Sons 
that were not provided for by Mr. Turgis's Will; ſo 
that in Effect Sir George had the Management and 
Diſpoſal of this Eſtate in the {ame Manner, as he 
—_— have had, if the Eſtate had been his own and 
given to himſelf in Fee. 


Lord 


Lord Chancellor: If this Eſtate had continued in the 
Sons of Sir George, I would not have compelled them 
to convey a Moiety to the Plaintiff Beckley according 
to the Articles, there being no Writing to manifeſt the 
Truſt, as the Statute of Frauds and Perjuries requires; 
but if the Sons ſhould convey the Eſtate left them by 
Mr. Turgis, to their Father Sir George without any 
Conſideration, then I think I may juſtly decree, that 
Sir George Newland the Father ſhould convey a Moiety 
of the Premiſſes to the Plaintiff Beckley agreeable to 
— SEL BK: 


However, where one of the Sons (as in the preſent 
Caſe) has ſettled the Premiſſes left him by Mr. Turgis, 
on his own Wife and the Iſſue of the Marriage, and 
ſuch Settlement is either previous to the Marriage, or 
purſuant to Marriage Articles, I cannot reach theſe 


Lands which are now (as it were) in the Hands of a 
Purchaſer. 


But upon reading and conſidering the Articles, by 
which it was agreed, that all Legacies and Sums of 
Money, which ſhould be given by the Will of Mr. Tur- 
gis to either of them the {aid Sir George Newland, or 
the Plaintiff Beckley, ſhould be equally divided betwixr 
them, notwithſtanding it was afterwards ſaid, that 
all Berefit or Advantage accruing to either of them 
by the ſaid Will, ſhould be alſo divided; yet it be- 
ing here ſaid, that the ſame ſhould be divided between 
them their reſpective Executors and Adminiſtrators; 
and foraſmuch as, tho' there was ſome {mall Parcel 
of Land deviſed by the Will of Turgis to Mr. Beck- 
ley and his Heirs, yet as he did not offer by his Bill, to 
divide this, his Lordſhip took it, that theſe Articles 
did not extend to any Part of the real Eſtate deviſed 
by the Teſtator Turgis. 

Vol. IL. Bbb : aly, It 
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zaly, It was obſerved, that tho' the Teſtator Tur- 
gis had by his Will deviſed all thoſe Lands to the 
Sons of Sir George Newland, yet he had limited 
the Premiſſes to Sir George Newland himſelf, until 
the youngelt of his Sons ſhould attain twenty-one, 
for and towards the Maintenance of his ſaid Sons; 
from whence it was urged, that ſo much of the Pro- 
fits of theſe Lands, as did exceed their Maintenance, 
would be for the Benefit of Sir George, and conſe— 
quently ſhould fall within the Articles, and be divided 
between him and the Plaintiff Beckley. 


And there was Proof that Sir George Newland took 
it fo, and had declared the {ame to Beckley ; and then, 
notwithſtanding it had been pretended, that this was 
only a Truſt for the Sons of Sir George Newland, and 
that their Father would be accountable to them for 
the Surplus beyond what their Maintenance would 
come to, yet it was hoped, that the Court would con- 
{true this to be a beneficial Deviſe to Sir George, and 
that it could not be underſtood otherwiſe, ſince it 
enabled him out of this Fund, to educate his own 
Sons, which of Courſe he worild have been obliged to 
have done, tho' no ſuch Eſtate had been left them. 


But by Lord Chancellor : By the ſame Reaſon that 
the Articles are conſtrued to extend only to Money 
and perſonal Eſtate, they {hall not extend to this De- 
vile of the Land to Sir George Newland, tho but during 
the Minority of the Sons; for tho' the Word | Le- 
gacy | be uſually taken for the Bequeſt of a per- 
{onal Thing and on the contrary a Gift of Land 
by Will be commonly (and more properly) called a 
Deviſe, yet the Word [Legacy] may, in an extenſive 
Senſe, be underſtood to comprehend any Kind of 

i | 5 Eſtate, 
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Eſtate, real, as well as perſonal left by the Teſtator's 
Will to any Perſon. ; 


\ 


Nevertheleſs, in the preſent Caſe, for the Reaſons 
aforeſaid, decree only the perſonal Eſtate given by Tur- 
gis's Will to either of them the {aid Sir George Newland 
or Beckley, to be equally divided: | 


Hereupon it being ſaid, that Sir George Newland had 
died inſolvent, and tho' it ſhould be admitted that theſe 
Articles would let in the Plaintift Beckley as a Creditor 
by Specialty, yet there would not be enough to pay 
him: | 


Lord Chancellor ordered, that (if as was ſuggeſted) 
any of the Mortgages of the Teſtator Turgis were 
yet ſtanding out, and the Property thereof unal- 
tered, and in caſe it thould appear that Sir George 
Newland had received more than his Moiety of the 
Teſtator Turgis's perſonal Eſtate, then the Plaintiff 
Beckley ſhould be let in to receive out of the ſaid 
Turgis's perſonal Eſtate, or the ſubſiſting Mortgages, ſo 
much as to make up his Receipts equal with thoſe 
of Sir George Newland, before Sir George's Repreſen- 
tatives ſhould be admitted to receive any Thing fur- 
ther, 1 8 8080 5 


; : Caſe 48. 
Davis verſus Gardiner. {© 


| | clesfield. | 
MIX. Gardiner of Piſhobury in Hertfordſhire made © Will fays 
his Will, wherein he began thus: As to my ginning, 4f- 


worldly Eſtate, 1 diſpoſe of the ſame as follows, After my g, cle, 


Debts and 
Debts Legacies 

paid; and 
then the Will gives ſeveral Legacies and Portions to the Teſtator's Daughters; and then ſays, 
that after Legacies paid, the Surplus of the perſonal Eſtate ſhall go to the Son. After which 
follows a Deviſe of Land to the Son; but if he dies without Iſſue in the Life of any of the 
Daughters, then to the Daughters, There is out of the perſonal Eſtate a Sufficiency to pay great 
Part, tho' not all of the Legacies : In ſuch Caſe the Deficiency is not chargeable upon the Land, 


— 
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Debts and Legacies paid; then he gave ſeveral Lega- 
cies; after which he bequeathed 1500 J. a- piece to 
his five Daughters, payable at twenty-one or Marriage, 
if with Conſent of his Executors ; and then followed 
theſe Words, After all my Legacies paid, I give the Re- 
fidue of my perſonal Eſtate to my Sm, (having one 
only Son;) then he deviſed his Fee - ſimple Lands 
to his 1 and his Heirs, and if his Son ſhould die 
without Iſſue in the Life- time of any of his Daugh- 
ters, he deviſed his real Eſtate to his Daughters, to 
whom he ordered Intereſt to be paid at 5 J. per Cent. 
by his Executors for their Portions, until the ſame 
ſhould become due, and appointed his Son, and one 
Serle, Executors. | 


The perſonal Eſtate was not ſuſficient to pay all the 
Portions, but was enough to pay much the greateſt 
Part of them. 


Upon which it was objected, that the real Eſtate 
ought to be charged therewith, becauſe by the Words of 
the Will, his Debts and Legacies were to be paid, and 
the Deviſe to the Son of the Lands in Fee followed 
afterwards. 


That Portions for Children ought to be favoured ; 
and if the Words would bear a Conſtruction whereby 


theſe Portions might be charged on the Land, (as they 


would well do in the preſent Cafe) they ought to be 
taken in that Senſe. | 


Lord Chancellor As plain Words are neceſſary to 
diſinherit an Heir, ſo Words equally plain are requi- 
ſite to charge the Eſtate of an Heir; for a Charge, 
ſo far as the Value of it amounts, is, pro tanto, a Diſ- 
inheriſon. 7 


2 In 
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In the preſent Caſe, as to the Expreſſion after my 
Debts and Legacies paid 1 difpoſe of the ſame as follows, 
Ec. the Word [Legacy] is there improper, in Regard 
the Diſpoſition in the Words that immediately follow 
is of ſeveral Legacies ; ſo that it lays, after my Lega- 
cies are all paid, J will then that my Legacies falle be 
paid, which is abſurd. 


The Teſtator in ſaying by his Will, that after all his 
Legacies paid the Reſidue of his perſonal Eſtate ſhould 
go to his Son, ſhews, that he had no Apprehenſion 

but that there would be a Surplus of his perſonal 
Eſtate ; and conſequently could not think of charging 
his Land with his Legacies, or that there would be the 
leaſt Occaſion for it. And tho' every one, prima facie 
is {uppoſed to know what he himſelf is worth, that 
Preſumption will not hold in the preſent Cale, it 
appearing that the Teſtator was therein miſtaken. I 
admit the Portions might be charged on the real Eſtate, 
had the Deviſe of the Land been to the Son in Fee 
abſolutely, for without ſuch Conſtruction the Deviſe 
would have been void, and the Son would have taken 
the Land by Deſcent ; ſo that the Will muſt, in ſuch 
Caſe, have ſignified nothing as to the Land, unleſs 
it were to operate ſo as to charge the Land with the 
Legacies, and to intimate, that the Heir was not to 
take until after the Legacies paid, Bur, 


| Here the Will deviſes the Land to the Son and his 
Heirs, and if the Son die without Iſſue in the Life- 
time of any of the Daughters then to the Daughters, 
ſo that the Son is named in the Will only for the Be- 
nefit of the Daughters ; and it is no more than if the 
Teſtator had ſaid, I give my Lands to my Daughters 
and their Heirs, if my Son dies without Iſſue living 


the Daughters or any of them. 
Vol. II. Ccc Ic 
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It is alſo material, that the Intereſt of the Daugh- 
ters Portions is ordered to be paid by the Executors 
without mentioning the Heir; beſides here is not ſuch 

1 a Deficiency of the perſonal Aſſets, as to leave the 
bl Daughters deſtitute. 


For which Reaſon the Court decreed the real Eſtate 
not liable. 


| Note; If in the preceding Cafe there had been. a 
= Want of Aſſets for the Payment of the Teſtator's 
4 Debts, it ſeems the Lands would have been charged 
bl therewith by Virtue of the Words, After my Debts and 
bl Legacies paid, I give, &c. 

| dos if the Teſtator had owed a Debt, for which his 
1 real and Leaſehold Eftates were mortgaged, Equity 


=_ (a) Vide poſt would in this Caſe have charged all this Debt on the 
bl Sir Barnham 


1 | Ryder verſus Teal Eſtate, in order to have enlarged the Fund for the 


g 
4 | Sir Charles Payment of the (a) Legacies as well as Debts. 
ö Hager. | . 

* 
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| Hobſon verſus Trevor. Caſe 49. 
; Lord Mac- 


| | 8 | | clesheld. 
N HE Plaintiff Hobſon was a younger Son to Lady an Agtee- 
Hobſon, and put Apprentice to a Linen Draper, ment in 


1 7 Marriage- 
and under Age; the Defendant Trevor was the eldeſt Arictes to 


Son of Sir John Trevor late Mafter of the Rolls, but nnen te 


. 5 . . 5 the Husband 
had incurred his Diſpleaſure and was not admitted to a third Part 


his Preſence, and it was uncettain whether he would eee 
inherit any Part of his Eſtate. Father of the 


ooh, | | Wife on 
the Death of his Father; this good and Equity will compel an Execution. 


The Defendant Mr. Trevor incouraged the Plaintiff 
Hobſon to court his Daughter without the Privity of 
Lady Hobſon the Plaintift's Mother, and the Defen- 
dant Trevor before the Marriage, gave a Bond to the 
Plaintiff Hobſon dated 8 Nov. 1716. in the Penalty of 
5000 L. and in the Condition the then intended Mar- 
riage betwixt the ſaid Plaintiff and the Defendant's 
Daughter was recited, and that the Defendant had a- 
greed, in Conſideration of the ſaid intended Marriage, 
to ſettle and aſſure one third Part of all ſuch real . 
Eſtate, as ſhould deſcend or come to him the ſaid Tres 


& 
Vor 
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vor by and upon the Deceaſe of his ſaid Father 

” the Maſter of the Rolls, to the Uſe of the Plaintiff 
Richard Hobſon for Life, Remainder to the Uſe of 
Elizabeth the Defendant” s Daughter for her Life, Re- 
mainder to the Heirs of the Body of the ſaid Eliza- 
= beth by the ſaid Plaintiff Hobſon, the Remainder to the 
ll right Heirs of -the {aid Defendant Trevor after which 
came theſe Words, Now the Condition of the Obli- 
gation is, that if the {aid Marriage ſhall take Effect, 
and the {aid Edward Trevor, ſhall within three Months 
after the Death of his ſaid Father, {ſettle and aſſure 
one Third of all ſuch real Eſtate as ſhall deſcend or 
come to him after his Father's Death, then the Bond 
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l to be void. | 

| I) be Marriage took Effect; and ſoon after Sir John 
Wl Trevor dying inteſtate, whereby a great real Eſtate 
Wl came to the Defendant as eldeſt Son and Heir of his 
if Father, the Plaintiff and his Wife brought their Bill 
Wl for a ſpecific Performance of this Agreement. 

we 


Objected, The Plaintiff ſhall have no more than the 
Penalty of 5000 J. and it is a dangerous Precedent to 
{ufter an Heir apparent to enter into any Agreement 
to diſpoſe of his Father's Eſtate before he has it; be- 
{ides, the Plaintiff in this Caſe makes no Settlement, 
and it is in the Diſcretion of a Court of Equity, whe- 
ther they will execute this or any Agreement that is 
brought before them. 


But by Lord Chancellor; This is an Agreement 
made upon a valuable Conſideration, That of the 
Marriage of a Child, and therefore fit to be executed 
in Equity. And | 

It ſeems the more reaſonable, in regard it extends 
to no more than a third Part of the real Eſtate that 

2 Was 
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was to come to the Defendant from his Father, and 
this was very hazardous; for if the Defendant Trevor 
had died in the Life-time of his Father, or if there 
had been a Will, the Defendant, who was ſo 
well known to be under the Diſpleaſure of his Fa- 
ther, had but an indifferent Proſpect, ſo that it might 
be reaſonably thought that qe Plaintiff at that Time,, 
had the worſt of the Bargain. 


As to the Plaintiff's making no Settlement, it ap- 
pears he was an Infant and the Defendant knew him 
to be ſo, and conſequently that he could at that Time 
make no Settlement; probably the Plaintiff depended 
upon his Succeſs in Trade, as he had been an Appren- 
tice to a Linen- Draper and was left a Portion of up- 
wards of 1000. by his Father. 


Then it can be no Argument to ſay, that the De- 
fendant ought only to pay the Penalty of 5000 l. be- 
cauſe the Agreement is recited in the Bond, and ſuch 
Agreement was not to be the weaker but the ſtronger 

for the Penalty; and by the ſame Reaſon, that had 
the Penalty been higher and beyond the Value of a 
third Part of the real Eſtate, in ſuch Caſe the Defen- 
dant would not have been bound to pay it, ſo now 
the Penalty being beneath the Value of a third Part of 
the real Eſtate, the Plaintiff is not bound to accept 
it; beſides, it is to be a Settlement for the Benefit of 
the Iſſue of the Marriage, and the Payment of the 
50001. to the Huſband would not anſwer the End, 
nor provide for ſuch Iſſue. 


Wherefore let the Agreement be executed in Specie ; 
ſaving that a third Part of the real Eſtate, which came 
to the Defendant from his Father Sir Ihn Trevor, mult 


| | be ſettled upon the Plaintiff Hobſon and his Wife for 
4 their Lives, Remainder to their firſt, Cc. Sons in Tail 
I Vol. II. Ddd Male, 
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Male, Remainder to ears Daughters in Tail General, 
Remainder to the Defendant Trevor m Fee; and let 
the Defendant account to the Plaintiff for the meſne 
Profits from the End of three Months after his Father's 
Death, and be examined upon Interrogatories touching 
his Father's real Eftate, and produce all Books, Papers 
and Writings * Oath, and pay Coſts. 


Caſe 50. Newland . Shephard. 


Lord Mac- 
clesfield. 


7.8. aſter N R. Shephard a Druggiſt having a Daughter an 
e only Child, to whom he gave 7000 J. Portion, 


of ſeveral 


Parts of his and married to the Plaintiff Newland, eldeſt Son of 


real and per- 


ſonal Eſtates Sir George Newland, and Mr. Newland having Iſſue by 
w vera her three Children, Mr. Shephard made his Will, by 


Perſons, de- 


viſes the In- which having diſpoſed of {ome Part of his real Eſtate, 
—_— ſome Legacies, he deviſed the Reſidue of his 


Produce of 


the Surplus real and perſonal Eſtate unto Truſtees their Heirs 
and perlen Executors and Adminiftrators in Truſt, to pay and 
bee apply the Produce and Intereſt thereof for the Mainte- 
dren, until Nance and Benefit of ſuch of his Grandchildren by his 
their Age of ſaid Daughter Newland as ſhould be living at the Time 


twenty-one, 


this will paſs Of his Deceaſe, until his ſaid Grandchildren {ſhould 

Rte and come to the Age of twenty-one Years ; and he went 

Property of no further, nor made any other Diſpoſition of his 

— Eſtate, only directed, that if all his Truſtees ſhould 

* die, in ſuch Caſe is Son- in- aw Newland mould be a 
— 2 . ultee. 

that Age, 

Obj. The Surplus of this real and perſonal Eſtate, 

being undiſpoſed of by the Will, ought after the 

Grandchildren ſhould have attained their Age of twen- 

ty-one, to go in the {ame Manner as if there had been 

no Will; and conſequently the real Eſtate muſt deſcend 

to the 3 at Law of the Teſtator, and the perſonal 

Eſtate be diſtributed amongſt the next of Kin, accord- 


4 | ing 


* 
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ing to the Statute of Diſtribution 3 and tho' the Teſta- 


tor's Intention might have been, nay (probably) was 


otherwiſe, yet there mult be Words, as well as an In- 
tention, to paſs away any Eſtate, eſpecially with Re- 
gard to a real Eſtate. | ' 

Lord Chancellor : 'The Intention 1s moſt plain that 
the Grandchildren {ſhould have the Surplus boßh 
of the real and perſonal Eſtate, after their Age of twen- 
ty-one; it is true there is a Proviſion for the Chil- 
dren by the Marriage Settlement, but that is not to 
take Place until after their Father's Death. 


In this Caſe the Teſtator Shephard did not care to 
truſt his Son-in-law with providing for his Children 
oat of his own Eſtate, not only during the Time when 
their Maintenance would be leaſt expenſive, (during 
their tender Years, and when every Parent 1s bound to 
provide for his Children,) but even here he takes a Care 
which ſeems unneceſlary, and can it be imagined, that 
the Teſtator would ſhew a Concern for his Grandchil- 
dren when they did not want it, and leave off that 
Care at the only Time when they could be {ſuppoſed 
to ſtand in Need of it, (vix) as ſoon as they ſhould 
come of Age and be marriageable? Beſides, it is plain 
the Teſtator gives all from the Heir at Law by veſt- 
ing the whole Eftate in Fee, as well as the legal Pro- 
perty of the perſonal Eſtate, in Truſtees, which would 
not have been done had any Thing been intended to 
remain to the Daughter and Heir; not only the Inte- 
reſt, but the Produce of the real and perſonal Eſtate is 
to be applied by ſuch Truſtees; and to help this plain 
Intention of the Teſtator, the Word | Produce | ſhall 
be taken in the larger Senſe, and then it will ſignify 
whatever the Eſtate will yield by Sale or otherwiſe. 


And 
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And this Caſe is the ſtronger, in Regard the Son- in- 
law the Plaintiff Newland is to be a Truſtee in caſe 
the other Truſtees {hall all die, but it cannot be in- 
tended that the Plaintiff Newland 1s to be a Truſtee for 
himſelf, or for what himſelf would be intitled to ſhould 
it come to his Wile. 
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05 Cited The Caſe cited (a) in King and Melling, 1 Vent. 2 30. 
1 i 1 

the Caſe of is applicable to the preſent Cafe, where the Court con- 

| Hevit ver” ftrued a Will againlt the expreſs Words, in Order to 

make it take Effect according to the Intention, (vix.) 

A Man deviſed an Eſtate to his eldeſt Son and the 

Heirs of his Body, and if he died living his Mother, 

the Remainder to the ſecond Son, and becauſe it could 

not be ſuppoſed that the Father intended to prefer his 

Jecond Son before the Iſſue of the eldeſt where the 

eldeſt had died in the Life of the Mother leaving a 

Son, the Court adjudged the Iſſue of ſuch eldeſt Son 

to take, and underſtood the Deviſe, as if it had been, 


if the eldeſt Son ſhould die without Iſſue living the 
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3k Mother, Remainder to the ſecond Son. 

14 - 

iv q : . 

11 Caſe 51. Hyde verius Skinner. 

4F! Lord Mac- | 

' | clesfield. DR | | | : 

| Leſſor . QCKINNER poſſeſſed of a long Term for Years of a 

[} ebenes Houſe in Enfield with the Appurtenances, leaſed rhe 

4 | ' 1 V 

1 Lee at the ſame to the Plaintiff's Teſtator Hyde for five Years, 

1 Requeſt of | 2 : | | 

9 the Leſſce and covenanted for himſelf and his Executors, to re— 

1 witlin the new the Leaſe at the ſame Rent and on the {ſame Co- 

1 #9 Term; Leſ- n 

al ke did not venants upon the Requelt of Hyde within the Term. 

1 Eilat but Hyde the Leſſee died within the Term, having laid out 

1 do within à conſiderable Sum of Money in improving the Pre— 
the Term; 


Ten miſſes, and the Executors within the Term #equeſted 
compellable the Defendant the Leſſor to make a new Leaſe to them 


to renew. 


* for fifty Years at the old Rent. 
1 0bj. 


— 
— 
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Obj. This Requeſt ought to have been made by the 
Leſſee Hyde and not by his Executors, who may be 
inſolvent Perſons, and conſequently the Leſſor in Dan- 
ger of loſing his Rent. 


Lord Chancellor : The Executors of every Perſon are 
implied in himſelf, and bound without naming ; (a) () See 
and the Meaning of this Covenant was to the End on 9 ˖⁊2ꝑ 
the Leſſee might be reimburſed the Money which he had fusFrederich. 
laid out in the Improvement of the Premiſſes, for 
which Reaſon it is immaterial whether the Teſtator 
or the Executors require the Renewal of the Leaſe, it 


need not be perſonal. 


But then the Requeſt for the making of a new Leaſe 
for fifty Years is too much; for it might have been as 
well for 100 or 200 Wat; but the uſual Term for 
leaſing being for rwenty-one Years, let the Defendant 
demiſe the Premiſſes to the Plaintiff for twenty-one 


Years, or for any leſſer Term as the Plaintift ſhall 
elect. 


And tho' the Leaſe is to be made on the ſame Co- 
venants, yet that ſhall not take in a Covenant for the 
Renewing this new Leaſe; foraſmuch as then the 

Leaſe would never be at an End. 


As to the ObjeRion, that the Executors might be 
inſolvent Tenants, and ſuch as the Defendant would 
not care to truſt ; to this it may be anſwered, That 
there 1s to be a * of Re- entry in the Leaſe, and the 
Value of the Premiſſes being doubled by the Improve- 
ments of the original Leſſee, ſuch Clauſe of Re- entry 


will ſecure the Landlord againſt any Inſolrency of the 
Tenant. 


Vol. II. Eee Therefore 
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Caſe 52. 


One makes 
his Will, 
and fays, (5 
to ſuch Eſtate 
as God hath 
bleſſed me 
with, I de- 
viſe in Man- 


Therefore let the Defendant pay Coſts in this Court, 
and alſo at Law for the Ejectment which he brought 
againſt the Plaintiff, and in Which he has recovered 
Judgment. 


Marlow verſus Sth. i 


SIR Charles Pitfield ſeiſed in Fee of the Manor of 
Hoxton near Shoreditch in Middleſex, on the Mar- 
riage of his Son Alexander with Elizabeth Waller, by 
Indentures of Leaſe and Releaſe dated the 14th and 
1 5th of April 1680. conveyed the {aid Manor of Hox- 


ner follewing; ton to Truſtees Sir John Buckworth and Francis Moore 


after which 
he gives 
Part to F.S. 
2nd his 
Heirs, c. 
and deviſes 


the reſt. of 


and their Heirs, to the Uſe of the {aid Sir Charles Pit- 


field for Life, Remainder to the Uſe of his Son the {aid 


Alexander Pitſield for ninety-nine Years, (if he ſhould ſo 
long live,) Remainder to the Uſe of the ſaid Truſtees 


his Eftate to and their Heirs during the Life of Alexander Pitfield, 


his Wife in 
Fee: This 
paſſes a 


Truſt-E- 


ſtate. 


in Truſt to preſerve contingent Remainders, Re- 
mainder to the Uſe of the firſt, We. Son of Alexander 
Pirfield by the {aid Elizabeth in Tail Male ſucceſſively, 
Remainder to Truſtees for 500 Years, to raile Portions 
for Daughters of the Marriage, Remainder to the 
Uſe of the Heirs of the Body of the ſaid Alexander 
Pitfield; (who is ſtill living,) Remainder to the Uſe of 
the right Heirs of Sir Charles Pitfield. 


Sir Charles died; Alexander Pitfield had Iſſue Charles 
Pirfield, who taking ill Courſes runs in Debt, and en— 
deavouring to ſell this Eſtate in his Father's Life- time, 
prevailed with the Heir of Moore the ſurviving Truſtee 
for ſupporting contingent Remainders, to join in a 
Deed of Bargain and Sale inrolled, for the making a 
Tenant to the Precipe ; and a Recovery was fuffered 
to the Uſe of Charles Pitfield in Fee, who deviſed all his 
Eſtate to Truſtees to pay his Debts. 

"I | But 


A - 


8 F 


tes m 


De Term. J. Michaelis, 1723. 


But it happened that Francis Moore the ſurvi⸗ 
ving Truſtee had by his Will deviſed in Manner 
following, © As to ſuch Eſtate as the Lord had be- 
ce flowed upon him he deviſed Part to J. S. and his 
& Heirs, and all the reſt of his real Eſtate he deviſed 
* to his Wife and her Heirs.” 


Charles Pitfield died leaving an Infant Son, and Alex+ 
ander Pitfield had Iſſue one Daughter. 


Upon a Bill brought by the Creditors of this Charles 
Pitfield, it was decreed, that this Reverſion of Hoxton 
thould be fold before the Maſter to the beſt Purchaſer; 
for Payment of the Debts of Charles, and Mr. Swinfen 
was allowed the beſt Purchaſer at a South-Sea Price, in 
Truſt for Serjeant Mead, who depoſited 5001. Part of 
the Purchaſe-Money. | 


| Whereupon it being referred to a Maſter to ſtate 
the Title, the only Queſtion was, Whether the Wil! 
of Moore the furviving Truſtee in the Settlement for 
preſerving contingent Remainders, did paſs his Intereſt 
in the Premiſſes, being a Freehold deſcendable and made 
deviſable by the Statute of Frauds? For that if the 
Will of Moore paſſed this Eſtate, then the Joining of 
his Heir would not make a Tenant to the Precipe, and 
ſo the Recovery was void, the Conſequence of which 
would be, that the Purchaſer having no Title made 
him, muſt be difcharged from the Purchaſe and have 
back his Depoſite. 

For the Creditors it was inſiſted, that when Moore 
the Teſtator deviſed all the reſt of his Eſtate, he 
muſt be intended to have meant his own Eſtate, and 
not an Eſtate of which he was but a bare Truſtee ; 
tor ſuch Eſtate was really, truly and in l 

55 Elitate 
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De Term. $. Michaelis, 1723. : 


\ 


Eſtate of the Ceſtui que Truſt ; And this Conſtruction 
appeared to be the more reaſonable, from the Words 
which the Teſtator had uſed in his Will, (viz.) © As 
* to ſuch Eſtate as the Lord had beſtowed upon me,” 
for they mult be {ſuppoſed to have been made Uſe of 
with an Eye to ſuch Eſtate of which the Teſtator was 
to have the Benefit : Now he was to be never the bet- 
ter for the Truſt-Eſtate, nor to have any Advantage 
therefrom. 


That if an Executor ſhould grant omnia bona ſua, 
this would not paſs the Goods which he has as Ex- 
ecutor, eſpecially if at the ſame Time ſuch Execu- 
tor had any Goods in his own Right; from all which 


it followed, that the Deviſe would not paſs the Truſt- 
Eſtate. 


On the other Side it was ſaid, that Moore's Deviſe 
of all his Lands, paſſed theſe Lands of which he was 
but a Truſtee; for in Law they were his Lands; and 
it is at Law that the Operation of this Will muſt be 
determined; at Law he was the only Perſon who could 
recover them. 


That if the Teſtator had by his Will deviſed all the 
Land of which he was ſeiſed, it mult undoubtedly have 
paſſed theſe Lands; for it was moſt plain the Te- 
tator was the Perſon ſeiſed thereof. 


That had the Teſtator been attainted or outlawed 
for Treaſon or Felony, he would have forfeited theſe 
Lands; fo that if the Lands in Queition were the 
Teſtator's Lands to forfeit, they were conſequently 
his Lands to grant or Deviſe, for forisfacere eſt alie— 
num facere; and that in this Caſe there was a mani- 
feſt Diverſity betwixt an Eſtate which a Truſtee has in 
Truſt, and the Intereſt which an Executor or an Ad- 

miniſtrator 
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* 


miniſtrator has in Goods as Executor or Adminiſtrator; 
for if an Executor or Adminiſtrator be attainted of 
Treaſon or Felony, the Goods which he has as Exe- 
cutor or Adminiſtrator would not be thereby for- 
feited; whereas the Lands which a Man is ſeiſed of as 
Truſtee would in ſuch Caſe be forfeited. 5 


But if there was the leaſt Doubt of the Title, (which 
it was made to appear there was by the Opinion of 
Serjeant Hooper and Mr. Webb,) it would by no Means 
be proper for the Court of Chancery to compel the 
Party to accept the Title; for in ſuch Caſe, if the 
Purchaſer ſhould be ſued, where could he have Re- 
courſe to for Redreſs? And here the Court was com- 
pelling the Party to purchaſe a Special Verdict or a 
Suit. 


Maſter of the Rolls : Tho' this be a Truſt-Eſtate, yet The Court 
the legal Eſtate being in the Deviſor in the Eye of the _ 
Law, it is his Eſtate and his Property, and therefore Purchaſer 
paſſes by the Deviſe of his Eſtate ; and if he had de- CO” 
viſed all the Land which he had been ſeiſed of, theſe &p:adoubr- 
Lands would certainly have paſſed: Neither can there 
be any Inconvenience in ſuch Conſtruction; for as the 
Teſtator himſelf was a Truſtee, fo ſhall his Deviſee 
alſo be a Truſtee to preſerve theſe Remainders; and 
there being the Opinion of learned Men againſt the 
Title, (viz.) that the Will of the Teſtator did paſs this 
Truſt-Eftate, I will not, nor do I think it reaſonable, 
that a Court of Equity ſhould compel the Purchaſer 
to accept the Purchaſe ; and therefore he mult have 


back his Depolit. 


Note; In this Caſe Mr. Talbot inſiſted, that tho', 
when all the Remainders were veſted Remainders in 
Tail, the Truſtees might join in making a Tenant to the 


Præcipe in order to the ſuffering a Recovery, yet if any 
Vol. II. Ff f Remainder 
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De Term. 5. Michaelis, 1723. 


Remainder was in Contingency, the Truſtees who 
were appointed to preſerve all the contingent Re- 
mainders, ought not to join in ſuffering a Recovery 
to bar any ſuch Remainders, if they did, it would be 


a Breach of Truſt. | 


Caſe 53. 


Lord Mac- 


clesheld, 


Court tender 
of diſcharg- 
ing a Sup- 
plicavit, 


That acccordingly in the principal Caſe, the Re- 
mainder to the Uſe of the Heirs of the Body of Alex- 
ander Pitfield (who was {till living) being a contingent 
Remainder, and the ſaid Alexander having Iſſue a Daugh- 
ter, if the Infant Son of Charles Pitfield ſhould die with- 
out Iſſue in the Life of Alexander, Alexander's Daugh- 
ter-might be Heir of his Body, and if this ſhould be 
a Breach of Truſt in the Heir of the Truſtee, the Pur- 
chaſer having Notice of ſuch Truſt might be liable to 
the ſame, and then for this Reaſon alſo it could not 


be a good Title. 


Mr. Claverings Caſe. 


L JPN a Motion for a Supplicavit at the Suit of 
Mr. Gray of New- Caſtle Barriſter at Law, upon 
Articles filed on Oath of Aſſault and Battery againſt 


Mr. Clavering, and that he went in Fear of his Life, 


(a) 21 Jac, 
cap. 8. 


Lord Chancellor granted the Writ, which commanded 
the Party complained of to find Sureties for the Peace 
for a Twelve- month, and ordered it to be indorſed for 
4000 J. which the Party and his Sureties ſhould be 
bound in. : 

Afterwards Mr. Solicitor General and Mr. Mead 
moved to diſcharge this Order, or at leaſt to leſſen the 
Sum, Mr. Clavering being only 'Tenant for Life of his 
Eſtate, and mentioned the Statute (a) which gives Coſts 


4 m 


1 


— 
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— 


in Caſe of a groundleſs and vexatious Complaint of 
this Nature. 


Lord Chancellor : I will not diſcharge the Order, for 
then Mr. Clavering may kill the Man ; the Court inter- 
poſes in this Caſe to prevent Miſchief and to ſave 
Life, and it is an Order of Courſe ; if the Party com- 
plains of Vexation, he comes too ſoon, let him ſtay 
till the Year is out, and behave himſelf quietly all 
that Time; it ſeems that Mr. Clavering is a Man of a 
turbulent and dangerous Spirit, that his Friends or 
Neighbours are afraid to be bound for his quiet Beha- 
viour, and if the Sum be too great for his Circum- 
ſtances, there ought to be an Affidavit to prove this 
Inability. 


Wherefore deny the Motion. 
It ſeems the Maſter of the Rolls generally refuſes 


to grant this Writ, directing the Party grieved to ap- 
ply elſewhere, (viz) to the Juſtices. of the Peace. 


Clarkſon verſus Hanway & al. 5+ 


At the Rolls, 


| HE Bill was brought by the Plaintiff a Pauper, & Convey- 


ance by a 


to ſet aſide a Conveyance made by Simon Hanway weak Man 


the Plaintiff's Kinſman (and to whom the Plaintiff fer a ſmall 
| | Conſidera- 


was Heir at Law) to the Defendants Jonas Hanway and tion ſetalide. 


Box and their Heirs. 


The Conveyance was by Indentures of Leaſe and 
Releaſe dated 20 and 21 March 1717. in Conſidera- 
tion of an Annuity of 201. a Year to be paid to 
the ſaid Simon Hanway for his Life, and a Fine was 


levied to the Uſes of the Deed. | 
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De 7 erm S. Michaelis, 1723; 


And by another Deed dated 22 March 17 17. be- 
tween the Defendants Box and Hanway of the one Part 
and Simon Hanway of the other Part, reciting that 
201. a Year for the Life of Simon Hanway was to be 
ſecured to Simon as the Conſideration of the Convey- 
ance, the Defendants Box and Hanway ſeverally cove- 
nanted for the Payment of this 20 /. a Year to the 
{aid Simon. 

In September 1719. being two Years after the Con- 
veyance, Simon Hanway died aged ſeventy-four, and 
conſequently was ſeventy-two Years old when he 
bought this Annuity. 


Objected for the Defendants, that Jonas Hanway was 
a Kinſman of the Grantor Simon and of his own 
Name, and the Grantor had often declared he would 
rather that his Kinſman the Defendant Hanway ſhould 
have the Eſtate for this Annuity, than any other 
Perſon for a more valuable Conſideration, and that 
he was willing to give the Premiſſes to his Kinſ- 
man. 


Maſter of the Rolls: Here 1s Proof that Simon Han- 

way was a weak Man and eaſily to be impoſed upon. 

a gigerent And tho' the Name and Blood had been a {ſufficient 
Conſidera- Conſideration for granting the Premiſſes to the Defen- 
aba io er. dant Hanway, yet the Deed itſelf, and the Deed of Co- 


what is ex- 


oven n the venants dated after the Conveyance to the Defendant, 


tobeaverrd; and likewiſe the Anſwer, all put the Defence on an- 
oxen other Foot, making the 201. per Annum to be the ſole 
tion of Conſideration for the Purchaſe; and indeed the Con- 

ſideration of Blood could not be the Inducement for 


Blood be a 
good Conſi- 

deration, 1 the 
yet that not 


to be regarded, if Money or the Grant of an Annuity be expreſſed in the Deed. Alſo a good 


Objection, that the Grant is to two, and only one of Kin. 


e „ a * 0 
— 
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De Term. J. Michaelis, 1923. 265 


the Conveyance, becauſe the Defendant . Box, tho no 
Relation, was thereby: to have a Moiety of the Eſtate ; 
and it would be of miſchievous Conſequence, and 
liable to the Danger of Perjury, which the Statute 
of Frauds intended to prevent, to ſuffer parol Evi- 
dence, to prove Blood and Kindred to have been the 
Conſideration of this Conveyance. 


All which more particularly appears from the Con- 
tradition of this parol Evidence, for Part of it ſays, 
that Simon Hanway declared he would give this Eſtate 
to the Defendant Hanway, at the ſame Time another 
Part of the ſame Evidence tends to prove, that the 
{aid Simon fold it him in Conſideration of the An- 
nuity. | 


Neither has there been the leaſt Evidence read 1 
raud, when 


of any Inſtructions given by Simon Hanway to the no Proof 

Drawer of the Deed for the preparing thereof, tho? tt any - 
the Man has been examined who drew the ſame. On were given 

the contrary it is confirmed, even by the Anſwer, that ugh 
the Defendant Jonas Hamway alone gave Inſtructions tr, or when 
For the preparing of the Deed; nor does it appear that wa, IN 
at the Time of executing the Deed it was read over 2 Gran- 


to Snon Hanway. 


Taking it then, (as is admitted by Part of the An- 
ſwer, ) that Simon Hanway intended to ſell this Eſtate, it 
ſeems clearly to be a very weak Bargain, to fell an 
Inheritance of 40 J. per Annum for an Annuity of 20 /, 
per Aunnum; and this Annuity ſecured by a Covenant 

only, inſtead of a Mortgage of the ſame Eſtate; and 
this to a Perſon at that Time feventy-two Years old, 
and who had not the Deed itſelf in his Hands. 
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—. 5 . 


All this is | Fraud apparent; and ndgiog upon the 
. Face of a Deed is judging upon Evidence which can- 
1 not err; whereas the Tetimany of Witneſſes may 
i be falſe. | 


Therefore let the Defendants Box and Hanway re- 
convey the Eſtate, and deliver up the Writings, and 

y back the Rents which they have received from the 
Premiſles, beyond what they have paid for the An- 
nuity, and let them do this in a — Dime; ; 
within a Month, or elſe to pay Colts, 


This Decree was affirmed on an Appeal to Tord 
Chancellor Macclesfield. 
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Falls of the Company upon the Stock. 
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Child verſus Hudſon's Bay Company. © 55: 
* 8 TLuard Mac- 
1 clesfield, 
S* R Stephen Evans was one of the Proprietors of the {ors 
Stock of the Hudſous Bay Company, which Com- jay, Ge. 
pany are made a Corporation by Charter, and are —— 
thereby impowered to make By-Laws for the better make Re- 
Government of the Company, and for the Manage- — 
ment and Direction of their Trade to Hudſon's Bay. Stock. ( 
firſt be liable to pay the Debts due to themſelves from their own Members, or * — the 


Fl 
Accordingly they made a By-Law, that if any ot 
their Members ſhould be indebted to the Company, 


his Stock in the Company ſhould be in the firſt 
place liable to the Debts which ſuch Member ſhould 


owe the Company ; and that the Company might 


ſeiſe and detain the ſaid Stock for the Debts due to 
them. | 9 8 


One J. &. was intruſted to act for them upon a Pro- 
ject of Inſurances on Marriages and Apprentices, (viz.) 
that on the Huſband's or Apprentice's paying down 
ſuch a Sum. to the ſaid J. S. that then the ſaid J. S. 

| thould 
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ſhould pay ſo much to the Widow of the ſaid Huſband, 
in caſe ſhe ſurvived; or to the Apprentice, if he 
ſhould come out of his Apprenticeſhip and ſet up a 
Trade; and the ſaid F. S. was only a Servant of the 
Company s, who received in, and made Orders to iſſue 
and pay out this Money; and it was on this Account, 
and in Truſt for the Company, that Sir Stephen Evans 

was indebted to the {aid J. . 


Afterwards, on Sir Stephen Evans's becoming a Bank- 
rupt, the Aſſignees under the Commiſſion brought a 
Bill againſt the Company, ſhew ing that the ſaid Sir 

* Evans had 1500 J. in their Stock, and pray ing 
an Account of the Profits and Dividends thereof. 


The n the Company inſiſted, that Sir Ste- 
phen Evans was indebted to J. S. their Truſtee in the 
Sum of and that Sir Stephens's Stock ought to be 
liable to pay that Debt. | 


Objected for the Plaintiffs (by Wearg Solicitor Ge- 
neral) That this By-Law of the Company was void, 
(viz.) That the Stock of the Company ſhould be liable to 
any one Debt in Preference to another: For that all 
Debts ought to be paid according to Courſe of Law, 
and no By-Law could be made to the Prejudice of a 
third Perſon, who might be a Creditor, ſo as to polt- 
pone him; rh it was as if two Copartners, on their 
entering into Copartnerſhip, ſhould covenant that the 
Stock of each Partner would be firſt liable to the Debts 
which he ſhould owe to the other Partner, before the 
' Debts which he ſhould owe to any other Perſon. 


SoaBy-Law - Lord Chancellor : This is a good By-Law ; for the 


ot a Com- | | 88 7 
3 legal Intereſt of all the Stock is in the Company, who 
a Member's 2 Axe 
Stock for a 


Debt due from a Member to the Company, is good]; but if this Debt be not due to the Com- 
pany but to their Truſtee, then the By-Law will not extend to it, 
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are Truſtees for the ſeveral Members, and may order 
that the Dividends to be made ſhall be under parti- 
cular Reſtrictions, or Terms; and by the ſame Reaſon; 
that this By-Law is objected to, the common By-Laws 


of Companies, to deduct the Calls out of the Stotks of 
the Members refuſing to pay their Calls, may be ſaid 


to be void. 

As to the other Part of the By-Law, impowering 
the Company to detain and ſeiſe the Stock of ſuch 
Member, that is alſo good; but then there ought to 
be ſome Act done by the Company, to order or de- 
clare, that the Stock of ſuch Member is ſeiſed for the 
Debt due to the {aid Company; but this being a By- 


Law, to the Prejudice of other Creditors, it ſhall be 


taken ſtrictly, and not to extend to ſuch Debt as the 
Member does not owe in Law, but only in Equity 


and in the preſent Caſe this is in Law a Debt due 


to F. §. 


A Corporation has an implied Power to make By- 
Laws; but where the Charter gives the Company a 
Power to make By-Laws, they can only make them in 
{uch Caſes, as they are enabled to do by the Charter ; 
for ſuch Power given by the Charter implies a Nega- 
tive, that they {hall not make By-Laws in any other 
Caſes. 


carrying on Projects foreign to the Affairs of the Company. 


Thus, where the Company, in the principal Caſe, 
hare a Power given them by the Charter to make By- 
Laws for the Management of their Trade to Hudſon's 
Bay, this Power implies a Negative, that they cannot 
make any other By-Laws; a fortiori they cannot make 


By-Laws in Relation to Projects and Infurances, which 
by (a) Act of Parliament are declared to be illegal. 1 
Vol. © oi H h h Duke cap. 18. 


if they have 
Rs 2 | „„ & parneuar 
Power to make By-Laws for the Management of their Trade, they cannot make By-Laws for 


A Compa- 
ny without 
any Power 
by their 
Charter 
may of 
Courſe 
make By- 
Laws ; but 


210 De Term. S. Hill, 1723. 


cas 56. Duke of Rutland & al' verſus n 
Lord Mac- of Rutland 2 al. 
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| clesfield. 

Nn ADY Rachel Manners, Siſter to the Plaintiff the 
an Execu- Duke of Rutland, having a Portion left her by 

| 3 her Father the late Duke, and being intitled to other 


gacy of Money which in the whole amounted to about 
$004 to the 10,000 J. and was either ſecured by Mortgages or 


Executor, 


but makes charged upon Land, made her Will, in the Beginning 
no Dupe of which mentioning of what. her Eftate conlifted, 


Surplus; Fa- and that ſhe intended to diſpoſe of the ſame by her 


| Evid ; | 
of the In- Will, ſhe gave to every one of her Brothers and Siſters, 


tention and and alſo to her Half Brothers and Siſters, pecuniary 


Declaration 


of the Te. Legacies, particularly to her eldeſt Brother the Plain- 
ſtator touch- tiff the Duke 500 J. after which ſhe made no Diſ- 


ing the 


Surplus ad- poſition of the Surplus of her prongs Eſtate, but left 
mene the Duke ſole Executor. 


re TOON a „ Sg Goat; | 
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There were three Witneſſes to the Will, the Ducheſs 
of Devonſhire, Mr. Vernon a Clergyman, who drew the 
Will, and one — a Servant. 


= . Y 
1 3 
* 


Mr. Vernon the Witneſs ſaid, That the Teſtatrix the 
Lady Rachel Manners did not give any expreſs In- 
ſtructions for leaving the Surplus to the Plaintiff the 
Duke; but that he underſtood and ſuppoſed, that his 
Grace was to have the Surplus of her perſonal Eſtate; 
and that for the Reaſons following, becauſe ſhe had 
made him ſole Executor, alſo for that when the Te- 

ſtatrix had given ſeveral Legacies, he asked her 
whether ſhe would give more Legacies, To which 
the Teſtatrix replied, No; That then he (the Witnels) 
asking her, whom ſhe would make Executor, {he re- 
plied, ſhe would make the Duke her Brother ſole 
Executor; and that ſhe hoped his Grace would not 
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take it ill, that ſhe had given ſo much away from 
him; and that the next Day afterwards the Teſta- 
trix ſent to the Duke, deſiring him to take Care of a 
Legacy of 100 J. which ſhe had directed to be paid to 
the Poor. ö | 


The Ducheſs of Devonſhire {wore, that to the beſt 
of her Remembrance, the Teſtatrix being asked at the 
Time of making the Will, whether ſhe intended that 
the Surplus of her perſonal Eſtate ſhould go to the 
Duke her Executor, an{wered, Yes. 


The Servant, who was the third ſubſcribing Wit- 
neſs depoſed, that the Teſtatrix being asked who ſhe 
deſigned ſhould have the Surplus of her perſonal Eſtate, 
expreſly anſwered, The Duke her Brother. 


To all which it was on the Opening of the Cauſe 
objected, that Parol Evidence relating to the Declara- 
tions of the Teſtatrix, who ſhe intended ſhould have 
the Surplus of her perſonal Eſtate, ought not to be 
read; in Regard this would introduce all the Miſchief 
and Inconvenience, which the Statute of Frauds and 
Perjuries was made to prevent. 


Sed per Cur”: Let the Evidence be read, and we will 
judge of it afterwards; and the {aid Evidence being 
accordingly read, and after hearing Counſel on both 
. Sides, Lord Chancellor proceeded to .give his. Opinion 
as follows : 


As I have ſeveral Times (a) decreed it, fo I think it (a) See the 
| | | : | Caſe of 
grounded on the greateſt Reaſon and Juſtice, that ge, 
where there 1s an expreſs Legacy given to an Executor, N 

mgniHey, 


and no Deviſe of the Surplus, ſuch Surplus ſhall go yy 


according Generally 
' ſpeaking, 
if there be an expreſs Legacy to the Executor, and no Deviſe of the Surplus, the Executor 
ſhall not have the Surplus; but the ſame ſhall be diſtributable according to the Statute, 
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according to the Statute of Diftribution to the next of 
Kin. As to the Executor's being intitled thereto, it might 
with equal Reaſon be ſaid, that where the Spiritual 
Court grants Adminiſtration to a Perſon, this ſhall in- 
title the Adminiſtrator ' to the Surplus after Debts 
paid; whereas neither Executor nor Adminiſtrator 


have any legal Intereſt in the perſonal Eſtate, but are 


veſted only with a legal Power over it, juſt as every 
Truſtee has a legal Power over his Truſt-Eſtate. 

If an Executor or Adminiſtrator had any legal or 
beneficial Intereſt in the perſonal Eſtate, they would 
by -Conſequence have a Power of deviſing it by Will; 
but it is plain they cannot deviſe it. 


Nay, it 1s demonſtrable, that an Executor has no 
legal Intereſt; becauſe when an Executor dies inte- 
ſtate, whatever is his, will go to his Adminiſtrator ; 
whereas all the perſonal Eſtate of his Teſtator will 
belong to the Adminiſtrator de bonis non, Wc. and not 


to the Adminiſtrator of the Executor. 


Secus, If the Executor be alſo a reſiduary Legatee, 
which ſhews that whatever the Executor has as Exe: 
cutor, is only jure alieno; and it is no Argument to 
{ay, that as when I make ſuch a one my Heir, I give 
him my real Eſtate; ſo by the {ame Reaſon, by ma- 
king him Executor, I give him my perſonal Eſtate ; 


for the Heir is ſued in the Debet & Detinet ; but the 


Suit againſt the Executor mult be in the Detinet only; 
and the Aſſets are ſaid to be bona Teſtatoris, and not 


" (a) Vide the hona Executoris; and the appointing one Executor, is 


Caſe of Far- 
rington ver. 
Knightley, 
ubi ſupra, 


only appointing him to (a) execute the Will of the 
deceaſed. 


1 
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The Difficulty would be to maintain, that if one 
ſhould make a Man Executor without either diſpoſing 
of the Surplus, or giving an expreſs Legacy to the 
Executor, ſuch Executor ſhould have the Surplus. 


But it having been held, that where no expreſs Le- 
gacy has been given to the Executor, he will be inti- 
tled to the Surplus; and on the other Hand, that the 
having given a Legacy to the Executor implies he 
ſhall have no more, for that otherwiſe he would have 
all and ſome; I will not alter theſe Reſolutions. 


Giving to the next Kin expreſs Legacies, even tho 
it be to all the next of Kin, will not exclude them 
from coming in for the Surplus upon the Statute of 
Diſtribution ; and there is {till much leſs Reaſon for it, 
where the Legacies to the next of Kin are unequal. 


It is very neceſſary that the Rule of Property ſhould 
be known, fixed, and certain, that People may know 
which Way to ſteer. 


And it is true, that the Court has frequently ſhewn 


this Favour to the Executor, to allow Parol Evidence 
in Proof of the Intention of the Teſtator, to rebut 
that Equity which otherwiſe would be in Favour 
of the next of Kin. 


Thus in the Caſe of Lady (a) Gainsborough verſus (a) 2 Vern. 


Lord Gainsborough, where the Teltator directed the 
Scrivener to give the Surplus to the Executrix, which 
the Scrivener omitted to do, conceiving the {ame to be 
implied by making the Wife Executrix; this was a 
Piece of Obſtinacy in the Drawer of the Will, for 
which the Executrix ought not to ſuffer. 


Vol. II. I i i But 
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Teſtatrix 
ſaying that 
ſhe hoped 
her Execu- 
tor would 
not take it 


ill that ſhe 


gave ſo 


much from 


But here the Evidence is very ſtrong, that the Te- 
ſtatrix intended the Surplus to the Executor, and. this 
is Evidence of the Declaration of the Teſtatrix at the 


Time of making the Will. 


It is material, that the Teſtatrix, reciting her per- 
ſonal Eſtate in the Beginning of the Will, declares 
her Intention to diſpoſe of it; which muſt be un- 
derſtood of her Intention to diſpoſe of the Whole. 


Alſo when the Will-Maker (Mr. Vernon) asked the 
Teſtatrix, whether ſhe would give any more Legacies? 
ſhe ſaid No; and thereupon Mr. Vernon ſaid, Who 
then will you make your Executor? To which ſhe re- 


plied, My Brother the Duke. 


Again, the Teſtatrix declared, that ſhe hoped her 
Brother would not take it ill that ſhe had given ſo 
much from him; which is an Argument, that ſhe 
thought the Legacies which were given, were to the 
Prejudice of her Executor and not of her next of Kin; 
as it would have been, were the next of Kin to have 


him, an E- the Surplus. 


vidence that 


the Executor ſhould have the Surplus, 


The Ducheſs of Devonſhire's Evidence is, that the 
Teſtatrix declared the Duke ſhould have the Surplus. 


Moreover the Servant poſitively ſwears, that the 
Teſtatrix declared the Executor the Duke ſhould have 
the Surplus, which Mr. Vernon the Will-Maker might 
not mind, he being at that Time otherwiſe imployed 
(videlicet) in writing the Will. 


It is further material, that the Teſtarrix ſent to her 


Executor and not to her next of Kin acquainting 
4 | him 
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* 


him, that ſhe defired 100 /. ſhould be given out of 
her Eſtate to the Poor; which, tho' it be a void Le- 
gacy, (becauſe not in Writing) yet is an Evidence of 
her Intention, or of her conſidering her Executor as 
the only Perſon concerned in the Surplus; and there- 
fore gave him Notice of what ſhe defired might be 
done. | 


After all I own, that the Allow ing Parol Evidence EIN 
is exceedingly dangerous and not to be done, in Cale 
of Diſcourſes at a different Time from that of making 
the Will. But yer abſtractedly from that Caſe, parol 
Evidence has been admitted. 


Thus 1ſf in (a) Cheney's Cale, where one had two (0 5 Co.68. 
Sons of the ſame Name, it was held neceſſary that 
parol Evidence ſhould be given to aſcertain which of 
the Sons was meant, elſe the Will mult have been void. 


2dly, In the Caſe of (b) Litton verſus Litton, where —— 
Sir Milliam Litton deviſed all his Lands out of Settle- in Chan. 


Part III. 


ment, Lord Cowper allowed parol Evidence to be read, fel. Edit. 
though it is true (c) one of the Judges who were Al- 2 Vern. 621. 


& vide ante 


ſiſtants to him at that Time, was of Opinion againſt the 136. 
Reading it; in which Caſe the Fact was, that ſome ph Sus 


Lands were out of all Settlement, ſome were in ſad in Vern. 
Settlement, but the Limitations were ſpent, and bat d Re- 


. 4 k ports in 
other Lands were in Settlement, but the Reverſion in Chancery 
0 : UNE | the Judges 
Fee was in the Teftator.  - | appear to 
have been 


unanimous for reading it, 


Zdly, In (d) Ball and Smith's Cafe it was held, that 5 


where a Wife was made Executrix, and had an expreſs Cale of Zar- 


rington ver— 
Le gacy ſus Knizh!ley, 


| | ubi ſupra, 

Where the Wife has been Executrix, and at the ſame Time has had an expreſs Legacy, yet 

. the has under ſome Circumſtances been held intitled to the Surplus; a fertioni where the 
Executor bears the Title or Honour of the Family, 
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Legacy given to her, ſhe ſhould nevertheleſs be intitled 
to the Surplus, becauſe it was the Caſe of a Wife; 
and if a Wife is to be ſo regarded, I take the prin- 
cipal Caſe to be ſtronger, where the Head of the Fa- 
mily the Duke who bears the Honour of the Family, 
is made Executor, and who may be juſtly thought to 
be above the Drudgery of being a bare Executor, con- 
ſequently I will rather ſuppoſe that ſomething bene- 
ficial was intended him. " 


And I am the rather induced to be of this Opinion, 
in regard the Ducheſs of Rutland, tho' ſhe claims to 
be let in for an equal Share with the reſt of the De- 
tendants, yet being but a Mother-in-law to the Teſta- 


ſtrix, if the Surplus had been diſtributable, ſhe as not 


being of the Blood of the Teſtatrix, could have claimed 
no Part upon the Statute of Diſtribution. 


In all which Points Lord Chancellor was very 
clear. 
2 


OY 


D E 


Term. Paſche, 


1924 


Stent verſus Bails. Caſe 57. 


At the Rolls. 

HE Bill was to be relieved againſt a Contract in One articles 

Writing for the Sale of eleven Shares of the 1 

Luſtring Company at 581. a Share, with the 10 J. per leven Shares 
Cent. which the Company had called in, and which ge d, 


ſtring Com- 
the Defendant the Seller had agreed to pay. wa is 


next opening, 


of the Books; the Books never after opened; the Vendee relieved in Equity from paying. 
; . 
The Articles of Agreement were dated 10 Aug. 17 20. 
and the Money to be paid on the then next opening 
of the Company's Books, at which Time the Defendant 
was to transfer the Shares to the Plaintiff. | 


The Scrivener drew the Articles according to theſe 
Inſtructions; but at the Meeting of the Parties in or- 
der to ſeal, the Defendant the Seller of the Stock in- 
ſiſted that he would not fell, unleſs the Plaintiff 
would agree to pay the Purchaſe-Money at all Events 
at ſuch a Day certain, whether the Books did then 
open or not; and the Stock being then riſen, the 
Plaintiff conſented to execute an Indorſement on the 

Vol. II. 3 Articles 


8 
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22 to that Purpoſe, which Articles and indotls- 
ment were executed at the {ame Time in a Tavern. 


9 On the 2oth of Auguſt a Scire Facias iſſued to re- 
1 peal the Patent granted to this Company, and at 
ll! the ſame Time a Proclamation was publiſhed to forbid 
1 6 (4 b Geo. r. proceeding in Transfers, and an (a) Act of Parliament 
* czp. 19 afterwards paſſed making it a Præmunire to have any 
ll { Dealings with thoſe Bubbles. 

1 
i The Company remitted the Call of 101. per Cent. 
| 1 and in lieu thereof accepted 2 J. per Cent. but never af- 
it terwards opened their Books, nor (as their own Secre- 
| | tary depoſed) were they ever likely to do fo. 

f 4 The Defendant Bailis brought an Action on the Ar- 
1 cles, to which the Plaintiff had pleaded Non eſt factum, 
ll} and on a Verdict for Bailis at Law, Stent ſued out a 
I Writ of Error, and on bringing a Bill in this Court, 
j | | obtained an Injunction. 

13 

| j At the Hearing of this Cauſe, it was objected for 
| pt the Defendant, 


—- <7 PR. "0 * 


_ 
> by "x-. 4A 


, That tho' this was an hard Caſe on the now 
Plaintiff yet that it had been likewiſe hard on the De- 
fendant, who was not a Contriver of the Project but 
a Sufferer by 1 it, having himſelf bought Stocks at high 
Rates. 


on -  roapferg. 7 7 


2dly, That Equity ought in ſuch Caſes to ſtand 
Neuter, and to let the Hardſhip reſt where the Law 
had caſt it, and at Law the now Detendant had a 
Verdict. 


3dly, That it could not be pretended here was any 


Fraud on the Defendant's Side, who from the 9m 
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of the Contract made was a Truſtee for the Buyer, 
at whoſe Riſk any Accident which had fallen upon the 
Stock from the Time of the Contract, muſt be; and 
that this was not unreaſonable, ſince he would have 
been intitled to the Benefit of it, had it roſe in the 
Price ; and that tho' the Books had been ſhut up for 
ſome Time, yet it was impoſſible to know but that 
they might open again, and that in a little Time. 
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4thly, As to the Calls of 10 J. per Cent. to be paid 
by the Buyer, tho theſe were afterwards counter— 
manded, and inſtead thereof 2 J. per Cent. had been ac- 
cepted, this was ſaid to be done in Purſuance of Orders 
and By-Laws made by the Company, to which every 
Purchaſer and Proprietor muſt ſubmit; and all that 
the Defendant Bailis was to ſell, was his Right, which, ; 
let it have been what it would, the Plaintiff was to 
pay ſo much Money for it; and if the Act of Parlia- 
ment had made this Matter criminal, or the Dealing 


in it a Præmunire, the now Plaintift might have taken 
Advantage of it at Law. 
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5thly, That if the Money had happened to have 
been paid, ſurely Equity would not have compelled it 
back again. And as Equity would not perhaps have 
helped the Defendant to the Debt, had it turned 
out a loſing Bargain, ſo there was as little Reaſon 
for it to interpoſe or deprive the Defendant of the 


Advantage which he had now gained at Law by the 
Verdict. 
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Maſter of the Rolls : It is againſt natural Juſtice, Againſt na- 
that any one ſhould pay for a Bargain which he can- W 


that any one 


not have; there ought to be quid pro quo, but in this ſhould pay 


Cale, the Defendant has fold the Plaintiff a Bubble or 3 
Moonſhine. 


he cannot 
have. 


It 


220 De Term. Paſche, 1924 


It is impoſſible that this Bargain ſhould ever be 
made good to the Plaintiff, for here is Proof by the 
Company's own Secretary, of his having adviſed with 
three. eminent Counſel, who all agree that the Com- 
pany cannot juſtify accepting any more Transfers, 
and the Money cannot be ſaid to be due in Conſcience, 
fuppoſing the Plaintiff to be incapable of coming at 
what he contracted for, and in Conſideration whereof 
he was to pay his Money. | 
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If article If I ſhould buy an Houſe, and before ſuch Time 


b | | 
Houſe, and AS by the Articles I am to pay for the ſame, the Houſe 


the Houſe is be burnt down by Caſualty of Fire, I ſhall not in 


burnt down 


before the Equity be bound to pay for the Houſe, and yet the 
Day of fe. Houſe may be built up again; but I doubt it will be 


ment, I am 


not bound impoſſible to ſet up the Company again, as in the 


RATS. 2 other Cale the Seller may do the Houle. 
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It is conſiderable, that the Contract was made in 
1720, which being near four Tears ſince, and the 
Books having never been opened ſince, it is to be pre- 
{umed they never will. 
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As to the Objection, that the Plaintiff here might 

have defended Bimlelf at Law, he was particeps cri- 

Minis, and therefore could not (I doubt) have taken 
Advantage of the Statute ; beſides, Matters of Fraud 

(a) Ante are cognizable (a) in Equity, as well as at Law. The 
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very Day that was appointed for that Purpoſe, the 
now Flaintift would not inſiſt upon the preciſe Time, 
but would pay the er. | 
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wh feln Original Contract was to pay the Purchaſe: Money 
* & de, upon the Transfer, both which were to be made fimul 
1 Poſt Stepheu- 7 | 

14 un verſus Y ſemel; and the Meaning of the Indorſement is o 
= . Gardner. more, than that if the Books ſhould not open on the 
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But ſtill he muſt be ſuppoſed to have been under 
an ExpeCtation, that in a reaſonable Time the 
Books would open, and a Transfer be made to 
him; certainly it cannot be imagined, that the Plain- 
tiff would ever have been prevailed upon to cove- 
nant for. the Payment of the Money at a preciſe 
Day, had he entertained the leaſt Apprehenſion, that 
the Books would never have opened. The Seller in 
this Caſe is the chief Actor, he went to Market with 
the Bubble; and ſince no Transfer can be made, let 
there be a perpetual Injunction, and let the Defen- 
dant at the Plaintiff's Charge enter SatisfaCtion on the 
Judgment. 


Afterwards in Michaelmas Term 1725, there was a 
Rehearing of this Cauſe before Lord Chancellor King, 
when it was inſiſted for the Plaintiff Stent, that it was 
indeed very reaſonable the Plaintiff ſhould run the 
Riſque of the Falling of the Stock, were it to fall 
ever ſo low; but though it were fallen, yet ought he 
ſtill to have ſome Stock for his Money. 


On the other Side it was ſaid, that in this Caſe 
the Plaintiff and Defendant muſt both be intended 
to know what they were trafficking in, (vix) in a 
Matter of a very precarious Nature, in Stock, which 
was in the Power of the Company, in Regard they 
could top any further Transfers, and ſhut up the 
Books at their Pleaſure, and the laſt Agreement be- 
© tween both Parties being, that the Defendant ſhould 
have his Money in all Events, whether the Books 
opened or not, and ſince there was no Fraud to be 
imputed to the Defendant, who had himſelf been a 
fair Purchaſer of his Stock, and not the firſt Projector 
or Inventor, the Loſs ought to reſt where the Law 

Vol. II. LET... had 


--- De Term. Paſche, 1724. 
had laid it, and each Side having equal Equity, there 
could be no Room for the Court to interpole. 


Lord Chancellor King : I cannot divide the Loſs, but 
would recommend it to both Parties to treat together, 
and ſhare the ſame, and for that Purpoſe a Day was - 
given to the Parties, who (as I hear) agreed the 
Matter. 
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1 Cie 38) Counteſs Dowager of Coventry verſus 
1 William Earl of Coventry, & Sr 
4þ William Carey & und. 

f | Tenant for HE Counteſs Dowager of Coventry's Bill was for 
f — a ſpecific Performance of Articles made on the 


_ a Marriage of Gilbert late Earl of Coventry with the 
ointure, 


Remainder Plaintiff the Counteſs Dowager, by - which Articles 
over, Te. Gilbert late Earl of Coventry, who was but Tenant for 


nant for 


Life cove- Life, with Remainder to his firſt, Oc. Son in Tail 


nants to. Male, Remainder to the Defendant William now Earl 


Jointure to Of Coventry, covenanted to make a Jointure of 500 .. 
83 per Annum upon his Lady the Plaintiff, purſuant to a 
tion of a Power given him by his Father's Will. 


Marriage 
by Virtue of his Power, or otherwiſe, of 500 J. per Anm, and dies before making the Join- 


ture; Equity will make it good. 
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The Caſe was thus: Thomas Earl of Coventry be- 
ing ſeiſed in Fee of diverſe Manors and Lands of a- 
bout 8000 l. per Annum, and having Iſſue Thomas Lord 
Deerburſt his eldeſt Son, and Gilbert his ſecond Son, 
by his Will dated 24 March 1698. deviſed divers 
Manors, Oc. unto his eldeſt Son (the Lord Deerhurſt) 
for Life, Remainder to his firſt, &c. Son in, Tail 
Male, Remainder to Gilbert his al Son for Life, 
Remainder to his firſt, Oc. Son in Tail Male, Remain- 
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der to the Defendant William Coventry for Life, Re- 
mainder to his firſt, Tc. Son in Tail Male, Remain- 
ders over, with a Power given to any of the Deviſees 
for Life (when ſeiſed) by any Writing to ſettle any 
Part of the Premiſſes not exceeding 5001. per Annum, | 
upon any Wife which they ſhould reſpectively marry, { 


for her Jointure, ſo as ſuch Wife brought a Portion 
equivalent to ſuch Jointure. 


The Teſtator Earl Thomas died, having ſurvived Lord 
Deerhurſt, who left an Infant Son afterwards Earl of 
Coventry, but he dying an Infant and without Iſſue, 
the Honour and Eſtate came to Gilbert the ſecond Son. 


Gilbert Earl of Coventry on his Marriage with the 
Plaintiff Anne only Daughter of Sir gerenſban Maſters, 
in Conſideration of the Marriage and of 10,000 /. 
Marriage Portion, by Articles previous to the Mar- 
riage dated 23 June 1715. covenanted with Truſtees, 
at the Requelt of Sir Strenſpam Maſters, according to 
the Power given to Earl Gilbert by the {aid Earl Tho- 
mas's Will, or otherwiſe, to ſettle Lands of the Va- 

lue of 500 I. per Annum upon the ſaid Anne his 
then intended Wife for Life as her Jointure ; Earl 
Gilbert alſo covenanted, that 500 J. Part of the ſaid 
10,000 J. Portion, ſhould be laid out in Eand and 
ſettled on the ſaid Anne for her Life, and further, that 
the Heirs and Executors of the {aid Earl Gilbert ſhould 
pay 2501. per Annum to the {aid Anne for her Life, to 

commence after Earl Gilbert's Death, and this 500 J. 
per Annum to be ſettled purſuant to the Power, and 
the 5000 J. covenanted to be laid out in Land, and 
the 250 J. per Annum covenanted to be paid, was to be 


in full of the Plaintiff Anne the Countels of Coventry s 
Jointure, 
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The Marriage ſoon afterwards took Effect; and, 


Earl Gilbert, being requeſted by Sir Strenſham Maſters 
to make a Jointure of 500 l. per Annum purſuant to 
the Power, did accordingly direct the Jointure to be 


made, and Lands were ſet apart for that Purpoſe of 


Fool. a Year within the Power, and the Draught of 
the Jointure was drawn and ingroſſed, but laid by for 
ſome Time unexecuted. After which Earl Gilbert 
died ſuddenly at the Bath without Iſſue Male, and 
leaving Lady Anne Carey Wife of Sir William Carey, 
his only Daughter, and reſiduary Legatee, and the 
Eſtate and Honour came to the Defendant the Remain- 
der Man William the preſent Earl of Coventry. 


On whoſe Behalf it was objeCtetl, 1/7, that the {aid 
Earl the Defendant claiming by Way of Remainder, 
did not derive any Title under Earl Gilbert, and there- 
fore was not to be bound by his Covenant. 


2dly, That the Covenant for the making this 
Jointure of 500 J. per Annum was only, that Earl 
Gilbert ſhould make this Jointure, by Virtue of this 
Power, or otherwiſe, ſo that (as was inſiſted) here 
was no ſpecific Lien on any of the Lands within the 
Power; but if Earl Gilbert had purchaſed Lands of 
500 l. per Annum, and had ſettled the ſame upon his 
Counteſs for her Life, this had been a Performance 
of the Covenant. | 


zaly, That in this Caſe the Defendant the Counteſs 


Dowager was not without Remedy, and that ſhe 
ought to reſort to the perſonal Eſtate of Earl Gilbert, 


and ſue her Covenant againſt the perſonal Eſtate, 
at leaſt that the perſonal Eſtate ought firſt to be ap- 
plied towards Satisfaction of this Covenant. 


4 This 
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This Caſe being ſpoke to before Lord Chancellor 
Macclesfield, his Lordſhip conceived that the Plaintiff 
the Lady Coventry ought to be relieved, ſhe claiming 
under a very valuable Conſideration ; but whether 
againſt the Remainder-man, or out of the perſonal E- 
ſtate of Earl Gilbert, remained a Queſtion with his 
Lordſhip, and therefore he deſired to be attended with 
Precedents, and to have the Aſſiſtance of the Judges. 


Accordingly the Court was attended with Prece- 
dents, and the Caſe ſpoke to before Lord Chancellor, 
Maſter of the Rolls, and the Barons Gilbert and Price. 
When it was urged on Behalf of Sir William Carey 
and his Lady who was the only Iſſue, Executrix and 
reliduary Legatee of Earl Gilbert, that this Jointure of 
500 I. per Annum ought to be made good out of the 
real Eſtate of the late Earl Gilbert, according to the 
Draught drawn and ingroſſed by his Lordſhip's Direc- 
tion, and that the perſonal Eſtate of Earl Gilbert ſhould 
not, to the total Diſappointment of the Will, be ap- 
plied towards Satisfaction of the Covenant, the {aid 
perſonal Eſtate not being ſufficient for this Purpoſe 
and alſo for the Payment of the other Debts of the 
Teſtator. 


That if the Caſe had intirely depended on Earl Gil- 
bert's Marriage-Articles, theſe Articles would alone in 
Equity have made a good Appointment of the Jointure. 


Alſo that if the Articles were out of the Cale, yet 


the Draught of a Jointure drawn and ingroſſed by the 
Direction of Earl Gilbert, wherein the Parcels amount- 
ing to 500 J. per Annum were {et out and expreſled, 
and the {aid Earl being taken away by a ſudden Death, 
theſe in a Court of Equity would have amounted 
to a good TJointure, 
TEE M m m Sed 
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Sed fi non proſunt fingula, juncta juvant. 


Then as to the Power itſelf for the making of this 
Jointure, it was created by Will, the Conſtruction 


of which is always favoured beyond any other Con- 


veyance ; created by the Will of him who was Owner 
of the Eſtate, and for enabling the ſeveral Branches of 
this Noble Family to make a Jointure, conſequently 
to promote them in Marriage, which was the only 


Means by which the Family could be preſerved and 
continued. 


That the Defendant the preſent Earl ought not to 
think much of this Power, in regard the ſame Will 
that created it did likewiſe create and limit his Re- 
mainder ; ſo that he, as well as the Jointreſs, claim- 
ed under the ſame Will, and had there been no 


Will or Settlement, Earl Gilbert would have been 


ſeiſed in Fee, and the Plaintiff the Counteſs would 
at leaſt have had her Dower, and the. Defendant the 
preſent Earl would not have had the Remainder, but 
the lame would have deſcended to Lady Anne Carey 
the Daughter and Heir of Earl Gilbert, from whom the 
Defendant the preſent Earl was now endeavouring 
to take the {ſmall 3 of the perſonal Eſtate and 


apply it towards making good the Articles for this 
Jointure. 


And what made this {till the harder was, that 
Earl Gilbert being Tenant for Life without Waſte, 
might have cut down three Times the Value of this 


Jointure in Timber growing in the Park and in other 
Lands belonging to this Eſtate. 


1 | | That 
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That this Power of making a Jointure being raiſed 
by the Owner of the Eſtate, and for the continuing 
of the Family by Marriage, any Words tho' ever ſo 
improper, ever ſo unartfully expreſſed, yet if they 
would go ſo far as to ſhew the Intention of the Party, 
if the Court could from ſuich Words ſpell out the Par- 
ty's Meaning, and that he intended thereby to make a 
Jointure, this would be effectual for that Purpoſe. 


But the Caſe was much ſtronger, when ſuch Wri- 
ting was made for a valuable Conſideration ; and 
ſurely it would be difficult to ſay, what could be a 
more valuable Confideration than this was, the Con- 
fideration of Marriage, and a Marriage-Portion of 
10,000 J. | 


- 


That if any of the Circumſtances requiſite by the 


Power ſhould be wanting, where the Jointure was 
made for a valuable Conſideration, yet Equity would 
ſupply it; as for Inſtance, if the Jointure was made 


by a Deed-Poll inſtead of an Indenture ; if the Deed 


were ſealed. and not ſigned; or if there were but two 
Witneſſes inftead of three. 


It was admitted, that if there ſhould be a total Non- 
Execution (a) of the Power, Equity would not ſupply 
it, it being againſt the Nature of a Power, when the 
Party has reſerved to himſelf a Liberty of doing or 
not doing a Thing, for a Court of Equity to con- 
{true the Act as done when there is no Evidence of 
the Intention of the Party to do it ; but in the pre- 
{ent Caſe the Intention of the Party that this Jointure 


ſhould 


(a) Note; This Diſtinction was taken by the Maſter of the Rolls 
(Sir Joſeph 7ekyit) in a folemn Opinion given by him in the Caſe of 
Tompkin verſus Sandys, after the Seals of Hillary Term 1718. & vide 
poſt Tollet verſus Toller. 
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(a) Vide poſt 


verſus Free- 


ſhould take place, ſufficiently appeared by Earl Gilber:'s 
directing the Draught and the Parcels, and by the 
Draught's being ingroſſed, and his Lordſhip's being 
prevented only by ſudden Death from compleating it. 


It was ſaid to have been admitted by the other 
Side, that if the late Earl Gilbert had covenanted to 
ſettle a Jointure of 500 l. per Annum purſuant to the 
Power, upon the Plaintiff Anne for her Life, this had 
been good, but the Covenant being that the ſaid Earl 
ſhould by Virtue of the {aid Power or otherwiſe, ſettle 
this Jointure on his Counteſs, from hence it was ob- 
jected, that this Word [otherwiſe | left the Matter at 
large, left the Covenantor at Liberty to ſettle other 
Lands, and therefore prevented this from being a ſpe- 
cific Lien upon this Land, and ſpoiled all. 


But this was obſerved to be maledicta expoſitio que 
corrumpit textum; it was intended in Favour of the 
Jointreſs, that one way or other ſhe {ſhould in all E- 
vents be ſure of her Jointure of 500 J. per Annum, 
either by Virtue of the Power or otherwiſe, and it 
would be very hard, that theſe Words which were de- 
ſigned in her (a) Favour ſhould be conſtrued to her 
Diſadvantage. 


That the Jointreſs was in all Events to have a Join- 
ture of 1000 J. per Annum, 500 l. per Annum by Virtue = 
of the Power, 250 J. per Annum out of the Lands to 
be purchaſed with the 5000 J. and 250. per Annum 
ſecured by Virtue of the Covenant. 


And it would be very unreaſonable, that the Plain- 
tiff the Counteſs ſhould be defeated by the preſent 
Earl of her Jointure which the late Earl had a full 
Power of making, and for ſo valuable a Conſideration 
had agreed and intended to make. 

1 . That 
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That Precedents had gone further than the principal 
Caſe; as in the Caſe of (a) Lady Clifford ver. Lord Bur- (a) 2 Ver. 
lington, decreed 28 June 1700. by Lord Keeper Wright, 379 
where Lord Clifford who by his Family Settlement 
was Tenant for Life, with Power to make a Jointure 
not exceeding 1000 l. per Annum, on his Marriage with 
Lady Arethuſa Berkeley, covenanted to ſettle Lands in Ire- 
land upon her of 1000 J. per Annum; and accordingly af- 
ter the Marriage he {ſettled Part of the Manor of — in 
Ireland (being Part of the Premiſſes within the Power) 
on his Lady for Life, with a Covenant that they were 
of the yearly Value of 1000 J. and afterwards died, 
but thele Lands coming out to be but of the Value of 
400l. per Annum, on a Bill brought by the Widow, 
there being Lands of the Value of 1000 J. per Annum 
within the Power, it was decreed that a Commiſſion 
ſhould be awarded to add Lands to thoſe formerly 
ſettled, ſo as to make up 1000 J. per Annum. 
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The next Precedent was that of Hollinſhead verſus 
Hollingfſhead, decreed the 4 June, 1 Anne, by the 
then Lord Keeper, and was as follows: One Samuel 
Motterſhead by Will deviſed Lands to the Uſe of him- 
{elf in Tail, Remainder to Francis Hollingſhead for Life, 
Remainder to his firſt, c. Son in Tail Male, Re- 
mainder over; with a Power to the ſeveral Tenants for 
Life when in Poſſeſſion to make a Jointure, ſo as ſuch 
Jointure did not exceed a Moiety of the Eſtate, and by 


the ſame Will the Teſtator gave a Legacy to this Fran- 
cis Hollingſbead. 
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Samuel Hollingſhead the ſirſt Tenant in Tail died with- 
out Iſſue, and during the Infancy of Francis Hollingſbead 
there was a Treaty for his Marriage, which being a- 
greed, his Mother and he (the Infant) covenanted 
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with the Wife's Relations, that within ſix Months after 
Francis's coming of Age he ſhould ſettle ſo much of 
the Land as ſhould amount to 100 l. per Annum upon 
his then intended Wife for her Life. 


The Marriage took Effect, and they had Iſſue a 
Daughter, and the Huſband Francis dying afterwards 
without making the Joinrure, the Widow brought her 
Bill againſt the Remainder-man for making good the 
ſame; in which Caſe it was objected, 1ſt, That this 
Covenant was made, by an Infant who could not cove- 
nant. 2dly, No Land in particular was covenanted 
to be ſettled, but only ſo much as ſhould amount to 


100 J. per Annum. 


But decreed by Lord Keeper, That this Covenant 
was in Equity a good Execution of the Power; where- 
fore a Jointure of 100 l. per Annum ought to be made 
good to the Wife, and that if a Moiety of the Pre- 
miſſes which the Husband had a Power to ſettle would 


not make up 100 J. per Annum, the ſame ſhould be 


made good out of 1000 J. Legacy given to Francis 
the Husband by the Will. Which Decree ſhewed that 
the Land, if it might be had, was to be the Fund; 
but if the Land could not be had, then and not other- 
wiſe Satisfaction was to be made out of the perſonal 


Eſtate. 


So in the Caſe of Alford verſus Alford decreed 
5 Dec. 8 Anne, by Sir John Trevor Maſter of the Rolls; 
where one Gregory Alford ſettled Land on himſelf for 
Life, Remainder to his Wife for Life, Remainder to 


his firſt, Cc. Son in Tail Male, Remainder to Fran- 


cis Alford for Life, Remainder to his firſt, &c. Son 
in Tail Male ſucceſſively, Remainder to Edward Alford 
in like Manner, with Power to Francis Alford, after 

I the 


— 
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the Death of Gregory Alford and Aune his Wife, or any 
after-raken Wife of Gregory, to ſettle ſo much of the 


Premiſles not exceeding 100 l. per Annum in Jointure 
to a Wife. 


Francis Alford in the Life-time of Gregory covenants 
in Conſideration of Marriage to ſettle Lands of 100 J. 
per Annum upon his then intended Wife, and afterwards 
Gregory Alford and his Wife died without Hue, and then 
Francis Alford who gave this Covenant for a Jointure, 
died without Iſſue, whereby the Premiſſes came to 
the Remainder-man Edward Alford. And the Widow 
of Francis Alford having brought her Bill againſt the 


Remainder-man to make good her Jointure, 


It was decreed on conſidering many Precedents, (as 
it is there expreſſed) that the Covenant to make this 
Jointure was a good Execution of the Power, and 
that the Wife was well intitled to this 100 J. 
Annum, and to all the Arrears from her Huſband's 
Death. 


Now that was the Caſe of a Remainder-man as 
well as the preſent Cale, but in all other Reſpects 
infinitely ſtronger, in regard that at the Time of 
the ſaid Francis Alford's covenanting to make this 
Jointure, he had not the Power veſted in him, it be- 


ing to commence after the Death of Gregory and his 


Wife without Iſſue Male, and Francis made this Co- 


venant in the Life- time of Gregory; however, Gregory 


and his Wife dying without Iſſue in the Life-time of 
Francis and his Wife, ſuch Covenant was allowed a good 
Execution of the Power in Equity, tho' it might be rec- 
koned a Sort of Strain to call this an Execution of the 
Power before the very Commencement thereof; but it 
ſhewed how much theſe Powers and the Execution 


of 


b 


— 
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of them are favoured when for a valuable Conſi- 
deration. 


That theſe Caſes were all ſtronger than the principal 
Caſe, and anſwered all the Objections which had been 
made. 


It was true the Covenant in the preſent Caſe was 
not in all Events to ſettle any certain Lands, but only 
to make a Settlement of 500 J. per Annum of Lands 
within the Power or otherwile. 


Why ſo it was in the Caſes before cited. 


It was to be admitted, that in the principal Caſe the 
late Earl Gilbert might have ſettled other Lands of 
500 l. per Annum, and this had been a Satisfaction, but 
this was not done; it would be likewiſe admitted 
on the other Side, that if the Covenant had been to 
ſettle any certain Lands within the Power, it had 
been good. 


Now in this Caſe the Draught drawn and fed 
by the Direction of Earl Gilbert reduced the Land to 
a Certainty, in which Reſpect the principal Caſe was 
ſtronger than the Caſes cited, and afterwards the Exe- 


cution, of this Deed was orevented by the ſudden 
Death of Earl Gilbert. 


Beſides, the Articles made the plaineſt Difference 
betwixt the 2 50 J. per Annum, Part of this intended 
Jointure of 1000 J. per Annum, and this 5001. per 
Annum that could be; 2501. per Annum was to con- 
tinue ſecured out of the perſonal Eſtate by the Cove- 
nant; but the 5001. per Annum was intended to be ſe- 
cured out of the Lands within the Power, unleſs the 


l ſaid 


—— 
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ſaid Earl had made ſome other Jointure upon his 
Lady, which he never did. 


Upon the whole Matter, if any Regard was to be 
had to the ſeveral valuable Conſiderations on which the 
Covenant for the making this Jointure was founded : 


If the Intention, or the Agreement of the Party, 
an Agreement to do what was admitted to be abſo- 
lutely in his Power, was to be conſidered: 


If any Allowance to be made for the Accident 
which happened and prevented the Execution of the 
ingroſſed Deed which was to execute this Power : 


It was conceived. that the Plaintiff the Jointreſs 
ought to have her Jointure made good out of the Lands 
within the Power, and according to the Draught, and 
that the ſmall Surplus of Earl Gilbert's perſonal Eſtate 
ought to go as intended to his only Paughter, who 
was allo his Executrix and reſiduary Legatee.“ 


Accordingly it was ſo (a) decreed with the Con- A May 
currence of the Judges Aſſiſtants, (viz.) That the De- 


tendant the Earl of Coventry ſhould during his Life 
confirm and make good the Jointure. 


* This ſeems to be R's the Argument of the Reporter: 
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Oh 59. Manaton verſus Manaton. 
clesfield. 


One ſeiſed 


in Fee, and 


2 ⏑ —— — 


- EW 23 _ 
SAS "'S 


NE ſeiſed of Lands in Fee, and being indebted to 
ſeveral Perſons in Bonds in which his Heirs were 


1 indebted by 
i Henk i bound, deviſed his Lands to A. for Life, Remainder to 
i which his 


Heirs are Truſtees during the Life of A. to preſerve contingent 
bound, de- Remainders, Remainder to the firſt, Wc. Son of 4. in 


l viſes his 
Lands to 4. Tail Male ſucceſſively, Remainder over, with Power 
for Life, to 4. the Tenant for Life to make Leaſes of the Pre- 


Remainder 


5 , 
. to his firſt, miſſes for one two or three Lives at the old Rents, 


U Sc. Son in 
Tal, Be. Which were very ſmall, and conventionary Rents the 


mainder Lands lying in the Weſt of England. 


. over. In a 
Bill brought by the Bond-Creditors, the Court will not decree the Deviſee for Liſe to account 
for the Profits, but only to keep down the Intereſt: Alſo the Court will decree a Sale to ſa- 
tisfy the Bonds, tho* the Lands be not deviſed for Payment of Debts, 
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The Deviſee for Life took the Profits and raiſed 
conſiderable Sums by leaſing the Premiſſes out for Lives, 


and by taking of Fines, and had a Son born who was 
now Twenty-one. 


2 . „ "ICS XS G 


> AT $i © 


1 And the Creditors by Bond bringing a Bill for re- 
. covering the Money due to them, = 


1 The 
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The Maſter of the Rolls decreed, 1ſt, An Account of 
the perſonal Eſtate, and then that the Deviſee for Life, 


ſhould account for the Rents and Profits of the real 
Eſtate. 


But the Deviſee for Life appealing from this Decree, 
and praying a Sale, ” 


Lord Chancellor doubted whether there could be a 
Sale decreed, there being no Deviſe of the Land for the 
Payment of Debts, and took Time to conſider of it. 


And at another Day, the Cauſe being i in the Paper 
for Judgment, they who prayed a Sale inſiſted, that 
the Court had often decreed a Sale againſt the Heir for 
the Payment of Bond-Debts; for that the Land de- 
ſcended was Aﬀets, and as ſuch ought to be fold; 
and that it had been ſo decreed in the Cafes of Trevor 
and Trevor, and Meller verſus Edisbury. 


That with Reſp e& to the Money 3 by the 
Taking of Fines, Loſe were temporary Sales; and tho” 
the Tenant for Life were not to account for the Profits, 

nor do more than keep down the Intereſt out of the 


Profits, yet he ſhould account for all the Fines which 
he had raiſed by leaſing. 


Lord Chancellor : It is ſufficient that the Deviſee for 
Life ſhould keep down the Intereſt; and therefore the 


Decree, that he ſhall account for all the Rents and 
Profits of the Premiſſes is not right. 


As the Teſtator in this Caſe died ſeiſed of different 
Kinds of Eſtates, one uſually let for Lives at conven- 
tionary Rents, and the other at Rack-Rents, let the 
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Maſter firſt order the Sale of the Lands let at Rack- 
Rents, and if thoſe be not ſufficient, then ſo much is 
to be ſold as is requiſite, of the Lands granted out 
for Lives, and on which the {mall Rents are reſerved, 
and in ſuch Cale, in regard the Fines taken by the 


Deviſee for Life, muſt have leſſened the Sum for which 


ſuch Lands will ſell, the Deviſee for Life if any of 
theſe Lands are fold, muſt account for the Fines, 
which ſhall here be taken as Part of the Purchaſe- 
Money. | 


But if the Sale of the Lands let at Rack-Rent can 
produce Money ſufficient for the Payment of the Debts, 


then (I take it) that the Deviſee for Life {hall not 


Caſe 60. 


At the Rolls. 


A. poſſeſſed 
of a Term 
of 500 
Years in 
Blackacre, 
afterwards 
purchaſes 
the Fee- 
ſimple in 
B.'s Name, 
and deviſes 
Blackacre to 


account for the Fines which he has received, be- 
cauſe the Deviſee in Remainder will have the ſame 
Benefit of raiſing what Money he can by Fines, and 
{o every one in his Turn will enjoy the hike Liberty. 


Elizabeth Whitchurch & al verſus Jo- 
ſeph Whitchurch & al. 


¶ Dward Whitchurch took a Mortgage of Batcomb-Lodge 
from one Biſſe for 500 Years to commence from the 
Making, for ſecuring the Sum of two hundred Pounds 


and Intereſt, and afterwards took another Security of 


the ſame Lands from Biſſe the Mortgagor for one thou- 
{and Years in the Name of another Perſon, but in Truſt 
for himſelf, ro commence alſo from the Making. 


J. S. in Fee, but the Will is not atteſted by three Witneſſes: The Term ſhall not paſs, be- 
cauſe attendant on, and Part of the Inheritance, - | 


After this Edward Whitchurch purchaſed the In- 
heritance of the Premiſſes in his own Name, and 
having no Wife or Iſſue Male made his Will all 
of his own Hand-writing, whereby he deviſed the 

I Premiſſes 


” ® * 89 * - 
: 4 6 
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Precaidſe to his Nephew, being the Son of his younger 
Brother Joſeph Whitchurch, for his Life, Remainder to his 
Son Edward Whitchurch and to the Heirs Male of his 
Body for ever, and made his Brother Joſeph Whitchurch 


his Executor and reſiduary Legatee. 


It happened that this Will, tho' intended to be per- 
fected as a Will, by Reaſon of the Teſtator's ſud- 
den Death had neither a Date or Name ſubſcribed 
thereto, neither was it atteſted, but the Executor 
proved the ſame in the Spiritual Court, and aſſented 
to the Deviſe to the Nephew ; whereupon the elder 
Brother's Daughter, who was Heir. to the Teſtator 
brought this Bill in order to compel the Executor and 
the Deviſee to aſſign over the Term to her. 


Objected for the Defendants, that the Executor had 
aſſented to the Deviſe, and the Will, tho' not atteſted 
by three Witneſſes was however good at Law to paſs 
this Term of 500 Years, which was a ſubſiſting 
Term and rot merged in the Inheritance, by Reaſon 
of the intermediate Term, and which intermediate 
Term operated as a Grant of the Reverſion and not 
as a Grant of a future Intereſt, (for it was admitted 
that a future Intereſt would not prevent a Merger) 
but this Grant of 1000 Years being to commence 
from the making did paſs the Reverſion for 1000 
Years; quod fuit conceſſum = Cur”. 


Then if this would paſe the Term at Law, and 
was agreeable to-the Intention of the Party, it was 
ſaid to be very hard that Equity ſhould interpole in 
Diſappointment of the Will, eſpecially when it was 
in Favour of ſo near a Relation as a N ephew of the 
Teſtator and one of his own Name, and all this for the 
Sake of one not more nearly related, of one who on her 
Marriage would (probably) 5 with her Name; that in 
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all Caſes betwixt Volunteers (as the Heir and Deviſee were 
here) he that had the Law on his Side uſed to prevail. 


But decreed by Maſter of the Rolls, That as this was 
a Term which would have attended the Inheritance, and 
in Equity have gone to the Heir and not to the Exe- 
cutor, in which Reſpect it was to be conſidered as Part 
of the Inheritance, ſo the Will which was not atteſted 
by three Witneſſes, as the Law required it to be when 
Land was to paſs, ſhould not carry this Term. 


That tho' it was true, ſuch a Will as in the pre- 
ſent Caſe would be ſufficient to paſs a Term in 
Groſs, yet ſhould it not paſs a Truſt of a Term at- 
tendant on àn Inheritance, nor conſequently the Term 


it ſelf. 


That a Will not atteſted as the Statute of Frauds re- 


—ä—— —— 


* 


That if the Deviſee of the Land had brought) a Bill 
againſt the Executor and Heir to have compelled the 
Executor to conſent to this Deviſe, a Court of Equity 
would not have decreed it for the Deviſee; and if ſo, 
the voluntary Act of the Executor's conſenting would 
not alter the Caſe, for at that Rate it would be in the 
Power of the Executor to make it a good or a void 
Deviſe, juſt as he ſhould think proper. 


Beſides, the Court obſerved that it was the Intention 
of the Teſtator in the preſent Cale not to paſs the 
Term only, but alſo to convey the Inheritance which 
was exprelly diſpoſed of by the Will, to the Nephew 
for Life, Remainder to his firſt, Cc. Son in Tail. 


1 2 ER | Tho' 
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Tho as to this it was ſaid to be extremely hard, 
that becauſe quite ſo much as was intended could not 
paſs, therefore the Deviſee ſhould be deprived of that 
which might lawfully paſs, and which was a leſs E- 
ſtate than was intended him, or becauſe al could not 
paſs therefore nothing ſhould. 


However, for the aboveſaid Reaſons the Court de- 


creed the Deviſee and Executor to join in aſſigning the 


Term to the Plaintiff the Teftator's Heir at Law; but 
no Goſts on either Side. This Decree was l 


affirmed on an Appeal by the Lords Commiſſioners 
Gilbert and Raymond. 
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for Life, Re- 


D E 
Term. S. Michaelis, 


1724. 


Caſe: 61, Whitfield verſus Bewit. 


Lord Mac- 
clesheld. 


A. Tenant NE ſeiſed in Fee of Lands in which there were 
Hg e, Mines all of them unopened, by Deed conveyed 
his firſt, &c. thoſe Lands and all Mines, Waters, Trees, Nc. to Truſtees 


Son in Tail, 


Remainder and their Heirs, to the Uſe of the Grantor for Life, 
toB.torLife, (who ſoon after died) Remainder to the Uſe of 4. for 


Remainder 


t his firſt, Life, Remainder to his firſt, &c. Son in Tail Male ſuc- 
8 n ceſſively, Remainder to B. for Life, Remainder to his 
mainder to firſt, Nc. Son in Tail Male ſucceſſively, Remainder to 
n Siſters C. and D. and the Heirs of their Bodies, 
Timber; 4. Remainder to the Grantor in Fee. 


and B. ha- 
ving no Son born, C. is intitled to the Timber both i in Law and Equity. 


A. and B. had no Sons, and C. one of the Siſters 
died without Iſſue, by hich the Heir of the Gran- 
tor, as to one Moiety of the Premiſles, had the firſt 
Eſtate of Inheritance. 

3 having cut down Timber ſold it and threatened 
to open the Mines; the Heir of the Grantor be- 


ing ſeiſed of one Moiety ut ſupra by the Death of 
2 one 


De Term. F. Michaelis, 1724. 241 Ml 

one of the Siſters without Iſſue, brought this Bill for 11 
an Account of the Moiety of the Timber and to ſtay 1 
A.'s opening of any Mine. ml 
1/4 Obj. As to the Plaintift's Claim of the Moiety 1 1 
of the Mani ariſing by Sale of the Timber, in re- 1 Mi! 
gard the Plaintiff comes into Equity for the ſame, WW 
it would be more agreeable to the Rules of Equity, | 
that the Monies produced by the Timber ſhould be 1 | 
brought into Court and put out for the Benefit of the || 2 
Sons as yet unborn and which may be born. That | 1 
theſe contingent Remainders being in gremio legis and 1 0 | I 
under the Protection of the Law, it would be molt ll 14908 
reaſonable that the Monies ſhould be ſecured for the | | THY 
Uſe of the Sons when there ſhould be any born; but 1 Wl 
as ſoon as it became impoſſible there ſhould be-a =_ 
Son, then a Moiety to be paid to the Plaintiff; and 11 Wil 
the Cale would be the {ame if there were a Son | l N | 
in Ventre ſa mere; or the Plaintiff might bring Tro- [| 116 
ver, and then what Reaſon had he to come into E- [ Th 
ee 


Cur”: The Right to this Timber belongs to thoſe 


who at the Time of its being ſevered from the Free- 
hold were ſeiſed of the firſt Eſtate of Inheritance, and 
the Property becomes veſted in them. 


As to the Objection that Trover will lie at Law, it 
may be very neceſſary for the Party who has the In- 
Heritance to bring his Bill in this Court, becauſe it 
may be impoſlible for him to diſcover the Value of the 
Timber, it being in the Poſſeſſion of and cut down 
by the Tenant for Life. This was the very Caſe of 
the Duke of NewcaſHe verſus Mr. Vane, where at Hel- 
beck (the Duke's Seat in Nottinghamſhire) great Quanti- 
ties of Timber were blown down in a Storm; and tho' 
there were leveral Tenants for Life, Remainder to 
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their firſt and every other Son in Tail, yet theſe having 
no Sons born, the Timber was decreed to belong to 
the firſt Remainder-man in Tail. 


Neither do I think the Defendant ought (as he in- 
ſiſts) to be allowed out of this Timber what Money 
he has laid out in Timber for Repairs, ſince it was a 
wrong Thing to cut down and ſell the ſame, and 
ſhews quo animo it was done, not to repair but 


to ſell. 


One ſciſedin 24ly, It was urged, that the Mines being expreſly 
Fee conveys granted by this Settlement with the Lands, it was 
the Lands . . 4 , 
and all Tres as ſtrong a Caſe as if the Mines themſelves were li- 
and ugs mited to A. for Life, and like Saunders's Cafe in 5 Co. 
in Fee, to I2, Where it is reſolved, that on a Leaſe made of 
theVieot 4 Land together with the Mines, if there be no Mines 


mainders open, the Leſſee may open them; ſo in this Caſe, there 


; . . . X 
cannot open being no Mines open, the Ceſtuw que Uſe for Life might 
the Mines or Open them. | 


Cut down 
the Trees, 


But Lord Chancellor contra: A. having only an Eſtate 
for Life ſubject to Waſte, he ſhall no more open a 
Mine than he ſhall cut down the Timber-Trees, for 
both are equally granted by this Deed; and the Mean- 
ing of inſerting Mines Trees and Water, was, that 
all ſhould paſs, but as the Timber and Mines were 
Part of the Inheritance, no one {ſhould have Power 


over them but ſuch as had an Eſtate of Inheritance 
limited to him. 


Of which Opinion was Lord Chancellor King on a 
Rehearing. | 


Cannel 


—— 
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8 


Cannel verſus Buckle. 5 
clesfield. 


Feme ſole was ſeiſed in Fee of Land of about 101, Feme gives a 


Bond to h 
per Annum, and deſigning to marry, agreed with intended 


her intended Husband, that ſhe upon the Marriage H Huſband, 


that { 
would convey her Lands to the Husband and his Heirs; —_ — 


and for that Purpoſe, previous to the Marriage, ſhe Marriage 
{ſhe will con- 
cave a Bond of 2001, Penalty to the intended Hul- vey her 


band, in which the intended Marriage was recited, Lands to 
him in Fee; 


and the Condition was, that in Cale the Marriage took they marry, 
Effect, ſhe would convey all her ſaid Lands to the the Wife dies 


without II- 
Husband and his Heirs. ſue, and then 


the Huſband 
dies; the Bond tho' void in Law, yet is good Evidence of the Agreement in Equity; and 


the Heir of the Huſband ſhall — a ſpecific Performance againſt the Heir of the Wiſe, 


% 


The Marriage took Effect, and there was Iſſue of 
the Marriage, and the Wife made her Will reciting 
her ſaid Bond, and deviſed all her Land to her Huſ- 
band in Fee and died. | 


The Iſſue of the Marriage died without Iſſue; after 
which the Husband enjoyed the Land during his Lite, 
and on his Death the Heir of the Husband brought a 
Bill againſt the Heir of the Wife, to compel him 


to convey the Lands of the Wife to the Heir of the 
Husband. 


OO ‚— „ 7- =*© WE EL 1 Az <<. . we 5-9 << * — 
— ww — 2 — 2 « — 5 
* > — 
— - _— — — 
* T 
py 


. —˙— — — - 


— 1 — 3 — — « 8 — - — 
4323 he. _ . * 
— = — — - — 
_- L "= * —* 2 you = — — == - 
— * 


E— 


— <= 
V2 
— a, 


Si —— er _ — PIES — ”- 
= 3 — — 2 
== . p : 


PRAC gw oa I PE 
— —— — 
1 : 


A ©S5 SI cz — po — : 
=— TO = ..—z a 


— or 


—— — g—__ge_— yo — _ — - — 2 
— — 5 — 2 2 — a= = — — - == — = : 
* _ 0 — — —— — — — 
— _—_— — 2 T 2 - 
_ 2 — 2 p: — "M8 — = > —_— — —— — - — - 8 a 5 - — — 
= — — — — — — : —_— — — ————— — - = —— — - - — — —— — — 
— — —— — E — i D 8 
- N bY. - — — XY $ LF - 9 bo 4 - = _ : - a p | = : = 
* — — — — — — — — : — . 9 — — 
. ̃ —. ng or phy - s 8 l — . — . — 6 — : 
| a - — — = ; ———— : r 
a - — — — . = . — — — — —— > _ — _ —— ; _ = -- — — - — < - — 1 —— - - * *. a - 000% PP» — — 
— — — — — —— — — nd 2 - 1 — Fn 1 —— 2 — - — 7 — — — P _ 4 2 
— —— - , 2 n N = —_ — | - r 1 =_ 8 
- 1 7 = : p — 1 > - Þ A - po 
y. _ — 
— - p om += - + _— 2 
_ _—_ a _ — Dat RS * — —— —- . _ — A > — 2 - 55 E — | _ EIT 1 _ _ 
' — — — —  _ = - — — . * — * of B — 
n a —_ . — — 
— — —— - = = \ 
_ * = * 
— 


Obj. This Bond given by the Wife became void upon 
the Intermarriage, becauſe it was then ſuſpended; and 
a perſonal Action once ſuſpended is extinct: Beſides, 
wherever no Action lies at Law to recover Debt or 
Damages, there no Suit in Equity lies to compel a 
ſpecific Performance, which ſpecific Performance is 
given in Equity only in Lieu of Damages; and 1 Chay. 
Caſes 21, (Lady Darcy's Cale) was cited, OY 
tnat 
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that where a Woman on a Treaty of Marriage agrees 
with a Man, or a Man with a Woman, there the ſub- 
ſequent Intermarriage determines the Agreement. 


Lord Chancellor: The Impropriety of the Security, 
viz. a Bond from a Woman to a Man whom ſhe in- 
tends to marry, or the inaccurate Manner of Wording 
ſuch Bond, is not material; for it is ſufficient that 
the Bond is a written Evidence of the Agreement of 
the Parties, that the Feme in Conſideration of Mar- 
riage agrees the Man ſhall have the Land as her Por- 
tion; and this Agreement being upon à valuable Con- 
ſideration {hall be executed in Equity. It is unrea- 
ſonable that the Intermarriage, upon which alone the 
Bond is to take Effect, ſhould itſelf be a Deſtruction 
of the Bond, and the Foundation of that Notion is, 
that in Law the Husband and Wife being one Perſon, 
the Husband cannot ſue the Wife on this Agreement; 
whereas in Equity it is conſtant Experience, that the Huſ- 
band may ſue the Wife or the Wife the Huſband, and the 
Husband might ſue the Wife upon this very Agreement 
in the principal Caſe. Neither is it a true Rule which 
had been laid down by the other Side, that where an 
Action cannot be brought at Law on an Agreement for 
Damages, there a Suit will not lie in Equity for a 
ſpecific Performance, as is plain from this Caſe, ſup- 
poſe a Feme Infant ſeiſed in Fee, on a Marriage with 
the Conſent of her Guardians, ſhould covenant in 
Conſideration of a Settlement to convey her Inheri- 
tance to her Huſband; if this were done in Conſi- 
deration of a competent Settlement, Equity would ex- 
ecute the Agreement, tho no Action would lie at 
Law to recover Damages. 


But in Regard this Bond was a very ſtale one (be- 
ing given ſo long ſince as in 1678) and the Huſ- 
band had for ſo long a Time omitted to fue upon it 

4 in 


" * 
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in Equity, the Court ordered a Trial at Law to ſee 
whether this Bond was executed or not, and all other 
Matters to be reſpited till after the Trial. 


7 5, Ay } . x Caſe 63. 
Oſzood verſus Strode & al. 2 Tr 
clesfield. 


Aw rence Head ſeiſed in Fee of the Manor of Winter- Father and 
ton (in Com. Berks) had Iſſue Lawrence Head, Ed. Son Ala 
ward Head, Grace married to one Oſgood, and ſeveral riage article 
other Sons and Daughters; and upon the Marriage of 2 
his eldeſt Son Lawrence with Mary Diſber he ſettled Huſband for 
good Part of the Premiſles upon his ſaid Son Lawrence mainder | 


mainder to 


and his Wife Mary and the Iſſue Male of the Marriage, be 3 
with a Power to raiſe 13001. on the Premiſſes if there pr Fa 
ſhould be no Iſſue Male and but two Daughters, ** ue 


: | 1 Male of the 
which happened to be the Cale. _ Marriage, 


Remainder 


to the Nephew in Fee; whether on the Death of the Huſband and Wife ſans Iſſue, the Ne- 
phew can — 2 ſpecific Performance of the Covenant, 


Lawrence the Son and his Wife died without Iſſue 
Male, leaving two Daughters, the Defendant Mary 
Wife of the Defendant Strode, and Eleanor (ſince dead) 


married to one Coxwell, who left Iſſue the Defendant 
John Coxwell. 


Old Lawrence Head the Father afterwards by Inden- 
ture of Settlement in 1676 ſettles the Premiſſes to ſe- 
veral Uſes, (ſubject to the Charge of 13001. to his 


two Grant) with a Power of Revocation and 
Limitation of new Uſes. 


Afterwards by Indorſement on the ſaid Indenture of 
Settlement, (the Indorſement being dated the 2 3d Fe- | 
bruary 1690.) old Lawrence Head revoked the old Ules, 
and limited a new Uſe to his Son Edward Head in Fee ; 
but old Lawrence Head continued in Poſſeſſion, neither 

Vol. II. R r x had 
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had he (for ought appeared) any other Eſtate ſave this 
of Winterton. 


Afterwards old Lawrence paid the two Daughters 
1 of his eldeſt Son Lamrence, the Defendant Mary and 
1 the ſaid Eleanor 650 l. a- piece, (in all 1300 J. being 
q their Portions ſecured on the Premiſſes) and took a 
Receipt from each of them in Writing: Subſequent to 


x which, 


On a Treaty of Marriage betwixt Edward Head 

then eldeſt Son of old Lawrence Head with Elizabeth To- 
cock, by Marriage Articles dated 29 May 1697. in 
| Conſideration of the {aid intended Marriage and 500 J. 
4 Portion paid to the {aid Edward Head the Son, old Lam- 
" rence and Edward Head both covenanted with the 
1 Truſtees within a Month after the Marriage to con- 
1 vey the ſaid Manor of Winterton to the {aid Truſtees 
and their Heirs, to the Uſe and Intent that Elizabeth 
1 the intended Wife of Edward Head ſhould have a Rent- 
WW. f Charge of 601. per Annum iſſuing out of the Premiſ- 
i ſes for her Life for her Jointure, and that Lawrence 
Head the Father {hould have a Rent-Charge of 501. 
per Annum out of the Premiſſes for his Life. 


1 And that ſubject to thele Rent-Charges the Premiſ- 

x ſes ſhould be ſettled on Edward Head for his Life, Re- 

1 mainder to his firſt and every other Son in Tale Male 

1 by that Marriage, then with a Proviſion for pecuniary 

1 Peoortions charged on the Premiſſes for the Daughters of 

that Marriage, Remainder to Lawrence Head à Grand- 
ſon to old Lamrence by another deceaſed Son and his 


| 
11 . « 4 . 
1 Neirs Male (who is ſince dead without Iſſue) Remain- 
i der to his Grandſon Fohn Oſgood Son of Grace Oſgood 
* : 1 
„ | the eldeſt Daughter of old Lawrence and his Heirs 


Male, Remainder to the right Heirs of old Lawrence 


Head the_ Father. 3 
I Lawrence 


| nd 
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Lawrence the Father died within three Days after 
the Articles, having continued in Poſſeſſion of the 
Premiſſes till his Death. The Wife of Edward Head 
the Son died without Iſſue; and on the 27 October 
1722 the ſaid Edward died without Iſſue, but by his 
Will deviſed the Premiſſes to the Defendants his Heirs 
at Law. 


And now the ſaid ohn Oſgood brought his Bill a- 
gainſt Strode, Mary his Wife, and John Coxwell, who 
were the Heirs at Law, as well of Lawrence Head the 


Father, as of Edward Head the Son, to compel a Con- 


veyance of the Premiſſes to the Plaintiff John Oſgood in 
Tail Mzle purſuant to the Articles, all the precedent 
Eſtates being determined. | 

Againſt which it was objected for the Defendants, 
that tho' the Limitations in the Articles to the Wife 
of Edward for her Jointure of 601. per Annum, and of 
her Husband Edward's Eſtate for Life, and the Remain- 
der to the Iſſue Male of the Marriage, were all Limi- 
tations made on valuable Conſiderations, and mult be 
{ſuppoſed to be ſtipulated for by the Friends of the Wife, 
or by the Wife, in Conſideration of the Marriage and 


Portion: Yet | 


The ſubſequent Limitation to the Plaintiff John O, 
good was merely voluntary, and out of the Conſidera- 
tion of the Marriage or Portion, and purely the Boun- 
ty of him from whom the Eſtate moved ; that it 
had been often determined that one and the ſame Set- 
tlement might be on good Conſideration in Part, and 
voluntary and fraudulent as to the reſt, and fo might 
Articles be. 
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(a) Preced. 
in Chan. 
475 


ä 


* 


Then if the Limitation to the Plaintiff Oſgood in the 
Marriage Articles were merely voluntary, (as they in- 
ſiſted it was) it had never been known that a Court of 
Equity did compel an Execution of a voluntary Agree- 
ment. | 


That the Reaſon why on Articles for a Purchaſe 
where the Money was paid, a Court of Equity com- 
pelled an Execution of ſuch Articles was, for that it 
was unreaſonable the Covenantor, who had received 
the Money, ſhould retain the Land; but as upon a 


nudum pactum there was no Remedy at Law, ſo neither 


was there any in Equity. 


And tho' in Caſe of a Covenant or Agreement by 
Deed there was no Conſideration requiſite, the Cove- 
nant being good without any, yet at Law ſuch a Co- 
venantor would recover but 3 d. or ſuch like Damages, 
and Matters of fo {hight a Value were beneath the 
Dignity of this Court. 


Alſo ſeveral Caſes were cited of Copyholds being 
deviſed without any previous Surrender, under which 
Circumſtances Equity would never {upply the Want of 
a Surrender, unleſs in Caſe of Debts, for younger Chil- 
dren, or a Proviſion for a Wife. 


So in the Cale of (a) Sturxacre and Robinſon, where 
when a Man made a defective Conveyance of ſome Co- 
pyhold or Cuſtomary Land to his Baſtard, with a Co- 
venant for further Aſſurance, yet this being a volun- 
tary Conveyance (tho to his own natural Child) this 
Court would not compel the Heir of the Covenantor 
to make further Aſſurance. 


2 And 
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And Mr. Talbot cited and much telied on the Caſe 
of Sir James Bellingham verſus Lowther, 1 Chan. Ca. 243. 
where Sir H. Bellingham on his Marriage with Catherine 
Lowther covenanted to ſettle certam Freehold Lands to 
the Uſe of himſelf and Catherine his intended Wife for 
their Lives, Remainder to the Heirs Male of his Body 
by her, Remainder to the Heirs Male of his own Body, 
Remainder to his Brother Allen Bellingham in Tail, Re- 
mainder to the Heirs of Sir Henry, and covenanted to 
{ettle certain Copyhold Lands to the ſame Uſes. Sir 
Henry Bellingham was travelling to make a Surrender of 
his Copyhold Lands purſuant to his Covenant, but fell 
ſick by the Way; however he made a Letter of At- 
torney to others to make this Surrender, but dying 
before it was done the Copyhold deſcended to his 
Daughter as Heir general. And 


The Brother Allen Bellingham who was the Remain- 


der- man in the Articles, brought his Bill to have this 


Covenant executed by the Heir at Law, for the con- 
veying of the Copyhold to him in Tail prout the Ar- 
ticles; and there it was ſaid that the Covenant was 
voluntary as to the Brother Allen Bellingham, he being 
no Party to the Articles nor within the Conſideration 
of the Marriage or Marriage Portion, and that the 
Articles might be fraudulent as ro the Brother tho' 
good as to the Wife and Iſſue of the Marriage, and a 
voluntary Conveyance to a younger, Brother ought 
not if defective at Law to be made good in Equity 
againſt an Heir; for which Reaſon the then Lord 
Keeper diſmiſſed that Bill, and would not compel an 
Execution of {uch voluntary Articles ; which Mr. Tal- 
bot {aid came very near the principal Caſe, but was 
ſtronger by Reaſon of the Accident of Death. 
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Alſo it was inſiſted, that in this Caſe in the Cove- 
nant for ſettling this Eſtate the Heirs of the Cove- 
nantor were not named, and conſequently not bound, 


and it was a conſtant Rnle, that in a Covenant or 


Warranty if the Heir was not named he was not 
bound. 


Beſides, that in this Caſe it appeared not to have 


been Edward's Intention that Oſgood ſhould have the 


Premiſſes after his Death, he having by his Will given 
the ſame to his Heirs at Law. 


To all which it was anſwered, that this Bill did 
not ſeek to defeat a Purchaſer or hurt a Creditor; that 


it was only to compel an Heir who was pars anteceſ- 


ſoris to perform the Articles of his Anceſtor, an Heir 
whom any voluntary Conveyance would bind, and this 
in a Court of Equity too where Articles amounted to 
a Conveyance. 


That this was not a voluntary Limitation as to the 
Plaintiff Oſgood, who in the Articles was named the 
Grandſon of old Lawrence Head, and conſequently it 
was Part of the Marriage Agreement, and the Mar- 
riage was the Conſideration and Occaſion of the Limi- 
ration in the Articles. That 


Upon the Circumſtances of this Caſe old Lawrence 
Head the Father muſt be intended to be the Owner of 
the Eſtate, or at leaſt that it was in Truſt for him. 


That it could not be ſuppoſed (tho' by the Induce- 
ment of a Power of Revocation he had limited the 
Premiſſes to his Son Edward in Fee) but that this was 
11 Truſt for himſelf, becauſe it could not be intended 

1 that 
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that he would ſtrip himſelf of all that he had; which 
Notion was ſtill farther confirmed by his Continuance 
in the Poſſeſſion of the Premiſſes to the Time of his 
Death. So likewiſe by the Limitation in the Articles 
of 501. per Annum Rent-Charge to old Lawrence for 
his Life, with an Eſtate for Life only to Edward Head, 
Remainder in Tail to his Sons by that Marriage, Re- 
mainder to the Plaintiff Oſgood, with Remainder in 
Fee to the right Heirs of old Lawrence ; for it would 
be difficult ro imagine that Edward Head the Son would 
ever have accepted of thoſe Limitations to himſelf, or 
have agreed to the Limitations to his Father, if he 
had been then Owner of the Eſtate. 
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Then taking old Lawrence Head to have been Owner 
of the Eſtate, it might be reaſonably believed that 
when he was deſired by his Son Edward or the Wife's 
Relations to come into this Settlement, he conſented 
to it on Terms, and might ſay, © I will part with 
* my Eſtate upon your Marriage, but it ſhall be ſo 
* ſettled, that if you my Son Edward die without 
* Sons it ſhall then go to my Grandſon John Oſgood 

and his Iſſue Male; nay, I will have the Eſtate ſo 
firmly ſecured to my Grandſon Fohn Oſgood, that it 
* ſhall not be in the Power of you to bar that Re- 
mainder, but that you ſhall be only Tenant for 
“Life, neither ſhall your Iſſue Male by any other 

“Wife be preferred to my ſaid Grandſon.” And 
if this were fo, then plainly that part of the Ar- 
ticles whereby the Limitation was made to the Plaintiff 
Oſgood could not be termed voluntary, ſince without 


that it was probable old Lawrence Head would not 
have entered into any Articles at all. 
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Alſo I cited Hard. Rep. 3 9 5. Jenkins verſus Kemiſh, 
and 1 Lev. 150, 237. Where Sir Nicholas Kemiſh on the 
Marriage 
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Marriage of his Son Charles Kemiſh with Blanch Manſell, 

in Conſideration of this Marriage and of 2000 J. Mar- 
riage Portion, ſettled the Premiſſes to the Uſe of him- 
ſelt for Life, Remainder to his Son Charles and the 
Heirs of his Body by that Marriage, Remainder to the 
Heirs of his Body by any other Wife, with a Power to 
Sir Nicholas Kemiſh the Father by Deed to charge the 
Premiſſes with 2000 J. 
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Sir Nicholas borrows 2000 J. and ſecures it by a 


N Mortgage by Way of Leaſe and Releaſe of the Premiſ- 
bl {es in Fee. 


Afterwards Sir Nicholas dies, and his Son Charles dies 
without Iflue by that Wite, but leaving a Son by an 
after taken Wife, and on a ſpecial Verdict in Ejectment 
it was reſolved, that this Mortgage in Fee was not a good 
Execution of the Power for raiſing the 2000 J. in Re- 


gard this, if good, would be a Diſlodging of all the Eſtates. 
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But then it was objected, that the Iſſue Male who 
would avoid the Mortgage, being not by this Marriage, 
on which the Settlement was made, but by a ſubſequent 
Marriage, the Limitation to him was roluntary, and as 
againſt this Mortgagee fraudulent. 
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1 But the very Words of that great Man Lord Hale, 
"hl in Hardres are, That the Conſideration of the Marriage 
bl and the Marriage Portion will run through all the 
| * Eſtates raiſed by the Settlement, tho' the Marriage 
1 | * be not concerned in them, ſo as to make them good 

6 ED «* againſt Purchaſers, and to avoid a voluntary Con- 
veyance; which Caſe came afterwards into this 
Court, and is in 1 Chan. Caſes 103. 


Cc 


13— oY 
— 7 - - - 
— 
— 


— 
6— TE 


636K ogy wap ———— ˙ů—— — — 
— 2 — — S- = T 22 
2 - — — 
— 
— 


And that it appeared by a Note in the Margin in 
1 1 Lev. 15 2. that the Lord Keeper Eridgeman was of the 
17 4 {ame 
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and Marriage Portion tan. through and extended itſelf 
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ſame Opinion, That the Conſideration of the Marriage 
to all the Limitations in the Settlement. 


Now if this Caſe was ſo, as this Authority (which was 
a very great one) proved it to have been, it was ſtronger 
than the principal Caſe; and ſhewed that the Conſi- 
deration of Marriage makes all the Limitations good, 


even againſt a Purchaſer or Mortgagee; whereas they 


(the Plaintiffs) were contending only againſt an Heir, 
whom the moſt voluntary Settlement would bind; and 


— - 
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what would make a valuable Conſideration in Caſe of 
a Settlement, would make a valuable Conſideration in 


Caſe of Articles for the making a Settlement. 


That it was not neceſſary the Conſideration Money 
ſhould be paid by the Party to whom the Conveyance 
was made, but if a third Perſon paid it, that would be 
ſufficient to prevent the Conveyance or Articles from 


being voluntary, and conſequently in the preſent Caſe, 
the Portion which was paid to Edward Head was a 
Conſideration for all the Limitations in the Marriage» 


Articles; alſo in theſe Articles John Oſgood was called 
the Grandſon of old Lawrence Head who made the Settle» 
ment, and then the Conſideration of Blood was a ſuf- 
ficient Conſideration agamit an Heir, tho' (perhaps) 
not againſt a Purchaſer. 


Or if the Eftate were conſtrued to move from Ed- 


ward Head, the Plaintiff Oſgood was Nepbew to him, 


and that Blood was as to ham a {ufficient Conſideration. 


It was ſufficient to raiſe an Uſe, and what was 
ſo, would be a {ſufficient Confideration alſo to raiſe 
a Truſt in Equity. 
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* Or Furſa- 


ker, 


1 


For ſuppoſe a Man had before the Statute of Hen. 8. 
of Uſes, covenanted to ſtand: ſeiſed to the Uſe of. his 
Grandſon or his Nephew, this certainly would have 
raiſed a Uſe, and ſuch as a Court of Equity would 


would have compelled the Execution of. And 


Buy the ſame Reaſon, if a Man in Conſideration of 
Blood were to covenant to ſettle Lands upon his Grand- 
{on or Nephew; this would raiſe a Truſt, and a Court 
of Equity would look to the Execution thereof, which 
was the principal Caſe expreſſed in the very Articles; 
and this differed from the Caſe of * Sturgacre and Ro- 
binſon, where in a defective Conveyance a Covenant 
to make further Aſſurance to a Baſtard was held not 
good, in Regard there was no Blood, and a Covenant 


to ſtand ſeiſed to the Ule of a Baſtard would be void. 


As to the Objection that the Heirs were not expreſ- 
ly named in theſe Articles, it {ſeemed to be wholly im- 
material; for if the Conſideration were good to raiſe 
a Truſt (as on the Part of the Plaintiff it was contend- 
ed to be) then the Anceſtor from the Time of the Ex- 
ecution of the Articles, was a Truſtee for all the 
Truſts therein; and {ſuppoſing the Anceſtor to be a 
Truſtee, his Heir who ſtood in his Place mult be a 
Truſtee allo. „ino 

; 

And it would be a plain Caſe, if a Man for Mo- 
ney by him received ſhould covenant to convey 
Lands to J. S. but ſhould not covenant for his Heirs, 
yet the Receipt of the Money would make him a 
Truſtee, and he being ſo, his Heir after his Death 
muſt be a Truſtee alſo. it 5 vs 


That with Reſpect to the Will of Edward Head, by 
which he undertook to deviſe the Premiſſes from the 


I Plaintiff 
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Plaintiff Oſgood, that was likewiſe n his, In- 
tentions as to this Caſe muſt be all imnmnsterjal he 
and his Father old Lawrence having bound the Eſtate 
by their Articles, and put it out of their Power to de. 
viſe or give it away to any other Perſon. | 


Laſtly it was inſiſted, that if " Court would not 


help the Plaintiff, it ought not to help the Heir, nor 


would it then compel the Truſtee of an old Term for 
500 Years which was yet ſtanding out to transfer that 
Term to the Heir at Law. 


Lord Chancellor. This laſt Argument implies that 
the Truſtee ſhould keep the Eſtate himſelf, whereas it 
is plain he ſball-not, but ſhall be a Truſtee for him 
to whom the Reverſion ſhall be adjudged to belong. 
The Marriage and Marriage Portion ſupports only the 
Limitation to the Huſband and Wife and their Iſſue, 
this is all that is preſumed to have been ſtipulated for 
by the Wite or her Friends. 


A. ſeiſed in 
Fee on his 
Marriage 
covenants to 
ſettle the 
Premiſſes on 
himfelf and 
Wife, and 
on the Iſſue 
of the Mar- 
riage, Re- 
mainder to 


his Nephew 


in Fee; the Remainder in Fee is voluntary, _ not ſupported by the Conſideration of th at 


Marriage or of the Marriage Portion. 


But as to the Caſe cited in Hardreſs and Leving, 
where there was a Limitation to the Heirs of the Body 
of the Huſband by any other Wife, that tho' not made 
for a valuable Conſideration, was not however frau- 
dulent, for there was a fair and honeſt Occaſion for 
the making of ſuch Settlement, (viz.) the Marriage; 
it could not well be intended to have been made to 
cheat a Creditor, unleſs the Perſon making the ſame 


were then in Debt; the very Remoteneſs of the 


Limitation to a Brother, or to the Iſſue by an after- 
taken Wife, was an Evidence that ſuch Limitation 
was not intended to cheat Creditors. 
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4.the Fa If old Lawrence the Father had the whole E- 
ther and B. ſtate, I do not, ſee with whom he could contract, ex- 
the Son on IJ $Id 841k & 5 Ke = | . 1 
the Mar- cept with his Son's Wife and her Friends, which will 
riax of only make a good Conſideration for the Huſband and 
ſettle Land Wife and their Iſſue. 


on B. and 5 | 5 | 
his Wife for their Lives, Remainder, to their Iſſue, Remainder to the Nephew in Fee; if A. 
bad the ſole Intereſt, the Limitation to the Nephew is voluntary; ſecus if the Father and Son 
had each ſome Intereſt, 


But what very much helps this Cafe is, the Ap- 
pointment of the Eſtate by old Lawrence by the Indorſe- 
ment to his Son Edward in Fee, which gave the Son 
Edward the legal Eſtate ; and alſo old Lawrence's having 
paid to his two Grandaughters Mary and Eleanor 650 l. 
a · piece, taking their Receipt for this Money, whereby 
old Lawrence obtained an Intereſt in Equity in this 
Eſtate, at leaſt a Truſt for the raiſing 1300 l. upon it, 
and it cannot be intended, but that there was ſome 
Truſt betwixt old Lawrence and his Son Edward, for 
that the former would not part with all he had in his 
Life-time to his Son Edward, which is rendered ſtill 
clearer by his continuing in Poſſefſion after his Ap- 
pointment to his Son, and by the Son's ſubmitting to 
accept ſuch Limitations as are made him by the 
Articles, 


Wherefore each of them, the ſaid old Lawrence 
Head and Edward Head having an Intereſt in the 
Premiſſes, ſo that the one without the other could not 
make a Settlement thereof; here is now a proper Perſon 
for old Lawrence the Father to ſtipulate with, viz. his 
Son Edward, and it may be well intended, that old 
Lawrence Head did ſtipulate with his Son Edward, that 
he the ſaid Lawrence would come into thoſe Articles 
and join therein, on Terms that the Eſtate ſhould, in 
Caſe of Edward's dying without Iſſue Male by that 

2 Marriage, 
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Marriage, and young Lawrence Head's dying alſo with- 
out Iſſue Male, then go to the Plaintiff Oſgood; and 
this probably was Part of the Marriage Agreement and 
of the Terms on which it was made, tho' the leaving 
out the Sons of Edward by any other Marriage might 
be a Miſtake. 


But fince this might be, and probably was, nay ap- 
pears to have been the Terms of this Marriage Agree- 
ment, and the Inducement to old Lawrence to join 
therein, Equity ought to decree a Performance of it, 
but I will give no Coſts. - 


And becauſe the Limitation by the Articles is to 
Edward for Life, Remainder to his firſt &c. Son in 
Tail Male, tho' the Limitation to the Plaintiff Oſgood 
be to him and his Heirs Male, which may ſeem to 
have been deſignedly diſtinguiſhed by the Parties from 
the former Limitation, yet it being in Caſe of Articles, 
where a Latitude 1s given to a Court of Equity to ex- 
pound the ſame, I will conſtrue it to be intended to 
the Plainti Oſgood and his Sons in Tail Male, ſo that 
the Premiſſes ſhall be conveyed to him for Life, but 
it {hall be ſans Waſte, with Power to make ſuch Leaſes 
as Tenant in Tail may, with Truſtees to ſupport con- 
tingent Remainders, Remainder to his firſt &c. Son 
in Tail Male, with the like Remainder to the next Per- 
fon, viz. Southby for his Life ſans Waſte, with Remain- 
der to Truſtees to preſerve contingent Remainders, 
Remainder to his firſt &c. Son in Tail Male, Re- 
mainder to the right Heirs of old Lawrence, who are 
the Defendants Mary Strode and Fobn Coxwell. 


Note; In December 17 25. this Cauſe was reheard be- 
fore Lord Chancellor King, who after long Debate 
took Notice, that ſeveral material Things had been 


{aid againſt the Decree ; however, in Caſes where he 
Vol. II. "Ti himſelf 
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himſelf was not fully ſatisfied, ko would never reverſe 
his Predeceſſor's Decree z and that here his Lordſhip was 
not ſo well ſatisfied ; that it appeared to him old Law» 
rence Head had an Intereſt (at leaft an equitable one) in 
the Premiſſes; and it was conſiderable, that by theſe Ar- 
ticles in Queſtion he had provided for every Branch of 
the Family, and as it ſeemed to be a very reaſonable 
Agreement for a Settlement, his Lordſhip affirmed the 
Decree for carrying the ſame into Execution. 
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Caſe 64. Was ſta ff verſus Was ſtaff. 


Lord Mac- | 
clesfield. FOHN Wagſtaff ſeiſed of Lands in Fee convey eyed 
1 "th them by Leaſe and Releaſe to Truſtees and Fen 


ted to 4 Heirs, to the Uſe of them and their Heirs, in Truſt 
and his Heirs that (after ſuch Monies raiſed as therein mentioned) 
and Aſſigns, 


or to ſuch as the Truſtees ſhould convey the Premiſſes to J. S. his 
od wa Heirs and Aſſigns, or to ſuch Perſon or Perſons as he 


point; Ce- or they ſhould direct. 
tui que Truſt © 

deviſes theſe Lands by a Will atteſted but by two ben the Will void, and will not 
operate as an Appointment. 


The Monies were raiſed, and J. S. by Will atteſted 
only by two Witneſſes deviſed the Premiſſes to F. N. 


0bj. The Truſt being that the Truſtees ſhould con- 
vey the Premiſſes to {uch Perſons as FS. his Heirs 
or Aſſigns ſhould direct, this Will, tho' not good by 
Way of Deviſe, ſhall ror be tual as an Ap- 
pointment, like a Copyhold ſurrendered to the Uſe of 
a Will, which may be deviſed by a Will atteſted by 


two Witneſſes, or one Witneſs only. 


Copyhold, But Lord Chancellor interrupted the Counſel, and 


to the UG ſaid this was a very plain Caſe ; that as to the Caſe 
of a Will, a 


ſhall paſs by 4 c which 
a Will atteſted by one or two Witneſſes only. 
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Which had been put of a Copyhold {urrendered to 

the Uſe of a Will, and afterwards deviſed by a Will 

atteſted by one or two Witneſles, this had been ad- 

judged to be good, and (a) his Opinion was never to (a) See 
ſhake any ſettled Reſolutions touching Property or the nr 
of Land, it being for the common Good, that theſe Ge 
ſhould be certain and known, however ill grounded the d. Wright, 


& ante 


firſt Reſolution might be; but if that had not been tht of 

ſettled, it might be more reaſonable to ſay, when 9 

I have ſurrendered my Copy hold to the Uſe of my 

Will, a Will of this Copyhold ſhall be fo executed, „e oy 

and in ſuch a Manner, as by the Act of Parliament a 2 of 

Will of Lands (5) ought to be executed, but this Caſe // 

having been ruled otherwiſe, he would not ſhake it, towards - 

however he was not for carrying it one Jot further. Cad © 
That in the other Caſe the Copyhold paſſed by Sur- 

render, and not by the Will, which was only a Decla- 

ration of the Ule of the Surrender; ; whereas in the 

principal Cafe it was no more than a common Truſt 

of Lands in Fee-{imple, (vis) in Truſt for J. S. his 

Heirs and Aſſigns, or ſuch Perſon or Perſons as he 

or they {hould appoint; now thele laſt Words were no 

more than what was implied before, & expreſſio eorum 

que tacite inſunt nibil operatur 3 where a Truſt is limit- 

ed to 4. and his Heirs, A. may appoint the Truſt to 


J. S. and J. S. is then the Aſſignee of 4. Now, 


There could be no Queſtion but that a Truſt of an 
Inheritance could not be deviſed otherwiſe than by a 
Will atteſted by three Witneſſes in the fame Manner 
as a legal Eſtate; for if the Law were otherwiſe it 
would introduce 5 ſame Inconveniences as to Frauds 
and Perjuries, as were occaſioned before the Statute by 
a Deviſe of a legal Eſtate in Fee- ſimple. 


That 
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(a) vide That in the Caſe of (b) Dr. Fobnſon, where a Man 
AY 57 ſeiſed of Lands in Fee deviſed them to a Charity by a 
ends to a Will atteſted only by two Witneſſes, Lord Cowper had 
4 decreed the ſame to be void, notwithſtanding it was 
Witnees there objected, that the Will might operate as an Ap- 
_— OE pointment according to the Statute of 43 Eliz. of Cha- 


ritable Uſes. 


2dly, Beſides, the principal Caſe was much ftronger 
againſt the Will, as the {ame did not refer to the Deed of 
Truſt, but J. S. had undertaken to deviſe the Land as 
Owner thereof without any Relation had to the pretend- 
ed Power; which made it like the Caſe put 1 Is. 1 1171, 
112, where, after the Statute of H. 8. enabling People 
to diſpoſe by Will of two Thirds of their Lands held 
by Knights-Service, a Man ſo ſeiſed made a Feoffment 
in Fee to the Uſe of ſuch Perſons and for {uch Eſtates 
as he ſhould by Will appoint ; here the Fee by Opera- 
tion of Law was held to continue in the Feoffor, on 
whoſe limiting the Eſtates by his Will by Force and in 
Purſuance of his Power, the Ules and Eſtates growing 
out of the Feoffment would be good for the whole, 
and the Will would be but directory; but in caſe the 
Feoffor had deviſed the Land as Owner thereof, with- 
out any Reference to the Feoftment or Power thereby 
given, there the Land paſſing by the Will, ſuch Will 
would be good only as to two Thirds. 


Wherefore it was adjudged in the principal Cafe 
that the Will was void, and that the Truſtees ſhould 
convey the Premiſſes to the Heir at Law of the Te- 
ſtator, See the next Caſe. 


2 


MEM O- 


* A : 


De Term. $. Michaelis, 1724. 261 


„ 


MEMORANDUM, In Hill. Vacation 1727. in 28 


a Cauſe at the Rolls, his Honour admitted it to be is furrender- 


ſettled that where a Copyhold in Fee is ſurrendered © meV 


to the Uſe of one's Will, ſuch Will though executed-there need 
in the Preſence of one or two Witneſſes only is Wiege 
good, becauſe it paſſes by the Surrender and not by ſuch Will, 


the Will, which is only a Declaration of the Uſe of 88 
the Surrender; but that if a Copyholder be ſeiſed pas by 
only of the Truſt or Equity of Redemption of the and not by 
Copyhold, and deviſes ſuch Truſt or Equity of Re- . ls. 
demption, there muſt be three Witneſſes to the Will; = Equity of 
for here can be no precedent Surrender to the Uſe <4 
of the Will to paſs this Truſt, and the Truſt and hold cannot 
Equity of Redemption of all Lands of Inheritance Wy? *.. 
are within the Statute of Frauds and Perjuries, other- women ® 
wile great Inconvenience would ariſe therefrom ; and e. 8 
it is no Prejudice to the Lord of the Manor to com- | | 
priſe the Truſt of a Copyhold within that Statute, be- - nn 
cauſe the Perſon who has the legal Eſtate of the Co- I 
pyhold is Tenant to the Lord, and liable to anſwer 


all the Services. * | 3 
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Sir Jobn Fryer verſus Bernard. C6; 
| cleaficld. 7 


LPN a Motion for a Sequeſtration againſt the The Court 
| Defendant's real and perſonal Eſtate in Ireland, o Chancery 


in England 


it was alledged that the Plaintiff had here in England may grant a 
proceeded to a Sequeſtration, and that it would be vain 233 
to take out a Sequeſtration here, the Defendant ha- the Defen- 


i . dant in re- 
ving no Eſtate any where but in Ireland; that a Se- 7% but it 


queſtration had been granted in the like Caſe, as in — 
a UenTra- 

that of (a) Lord Arglaſs verſus Myuſchamp, where the tion taken 

Court granted a Sequeſtration into Ireland, nay, that out here and 


— — < 


2 MEE 855 
— —— — 


— 2 = - * — 
— - —— — —!. 
——— ——— —— — — 


— — 
——— 


—_ 
— 


Nulla bona | | 
ſuch Proceſs had been awarded to the Governor of returned. 1 | 
North- Carolina. 2 1 Vern, 1 

35» 11004 
Vol. II. 3x x Lord 


But in the Caſe of Tufnell verſus Page, Paſch. 1740. the Lord Hardwi:he was of Opi- 
nion, that the Truſt of a Copyhold would paſs by a Will not atteſted according to the Statute 
of Frauds, as a Copyhold ſurrendred to the Uſe of a Will would do; for that 
ought to follow the Law, and make it at leaſt as eaſy to convey a Truſt as 
tereſt, And decreed accordingly. 


Equity 


a legal In- 
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{ | Lord Chancellor : The Plaintiff ought at leaſt firſt to 
| take out a Sequeſtration here, and upon Nulla bona 
returned I will grant a Sequeltration which ſhall 
affect the Defendant's Eſtate in Ireland ; the Courts. 
(«) Vol. of Juſtice here have a Superintendant Power over (4) 
Chapter  thole in Ireland, and therefore Writs of Error lie in 
Hehn ver- B. R. in England to reverſe Judgments in B. R. in Ire- 
us Dougatt. 
land. | Sed quere to whom the Sequeſtration againſt 
the Detendant's Eſtate in Ireland is to be directed, and 
if it ſhould not be by an Order from Lord Chancellor 
reciting the Proceedings here, and directing the Gan- 
celor of Ireland to iſſue out a Sequeſtration there for 
the Benefit of the Plaintiff, and towards Satisfaction 
of his Demands. | 
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Application But as to the Sequeſtration mentioned to be directed 
ought o e to the Governor of North Carolina, or any other of the 


| . Plantations, the Court doubted much whether ſuch 
it a Sequeſtra- Sequeſtration ſhould not be directed by the King in 


: nn .. IEEE IIS * 
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4 tion to the Council, where alone an Appeal lies from the Decrees 

il Foreign 
| Planes, 3} Fe Planttios, for which Reaſon it ſeemed that in 
ſuch Caſe the Plaintiff ought to make his Application 


to the King in Council, and not to this Court. 
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hom the Mary granted the Cuſtody of his Eſtate to his Uncle 

Land may the now Mr. Juſtice Dormer, who 1s the next Remain- 

deſcend ſhall 

not be der-man in Tail of the principal Part of the Family 
— Guardian in Eſtate, but the Perſon of the Lunatick was granted to 


Socage. 
another. 


j | p 7 | 

1 Caſe 66. Mr. Juſtice Dormer s Cale. 

18 Lord Mac- 

ul t clesfield. Voz | 5 
WW Not a rea IR William Dormer Bart. Nephew of Mr. Juſtice 
i 8 Dormer was found a Lunatick in March 1693. 

i | the none. whereupon their late Majeſties King William and Queen 
1 Lin to 
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I | Aﬀterwards 


De Term. F. Michaelis, 1924. 


Afterwards theſe Grants were upon the Detniſes 
of the Crown frequently renewed, the Cuftody of 
the Eftate being always granted to Mr. Juſtice Doy- 


mer, and that of the Perſon of the Lunatick to the 
other. 


But in Truth it appeared that the other Perſon was 
only nominal and in Truſt for Mr. Juſtice Dormer, 
who all along had the Lunatick in his own Cuſtody, 
and lived with his whole Family in the Lunatick's Houle 
in the County of Bucks, and it was in Proof that Sir 
Robert Jenkinſon who was the nominal Committee for 
the Perſon of the Lunatick declared he knew nothing 


of the Matter, or how the Lunatick was managed, 
but that the Lunatick was under the Conduct and in 


the Cuſtody of Mr. Juſtice Dormer. 


| Whereupon Mr. Sheldon who was the Lunatick's de- 
ceaſed Siſter's Son petitioned, that the Cuſtody of the 
Eſtate might be taken from Mr. Juſtice Dormer, and 
that likewiſe the Cuſtody of the Perſon might be re- 
moved, the ſame being now in Effe& in Mr. Juſtice 
Dormer, tho' in the Name of Sir Robert Jenkinſon. 


And it having been ordered that 200 J. per Annum 
Part of the Income of the Lunatick's Eſtate in Glouce- 
ſterſbire, which was ſubject to a Mortgage of 850 /. 
ſhould be ſet apart to pay off the Mortgage, and that 
the Reſidue of the Profits ſhould be applied towards 
the Maintenance of the Lunatick and the Management 


of his Eſtate ; the Lunatick's {aid Nephew complained 
in his Petition, that this Maintenance was exceſſive 


and to the Prejudice of the next of Kin, to whom 


would belong what the Lunatick ſhould leave at his 
Death. 


Lord 
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Lord Chancellor : I found this Order made for the 
Commitment of the Cuſtody of the Eſtate to Mr. Ju- 
ſtice Dormer, and of the Perſon to Sir Robert Fenkinſon 
whom I take to be a nominal Perſon for Mr. Juſtice 
Dormer, and that the Perſon of the Lunatick has in 
Fact been all along with Mr. Juſtice Dormer; and that 
ſuch Allowance has been made to the Judge for the 
Maintenance of the Lunatick and Management of his 


Eſtate, is beyond Diſpute. 


Surely the Maxim, that the next of Kin to whom 
the Land cannot deſcend is to be Guardian in Socage, 
is not grounded upon Reaſon, but prevailed in bar- 
barous Times before the Nation was civilized ; for 
what can be more uſual now, than where one * In- 
fant Children to make one's Brother their Guardian? 
and it ſeems no leſs reaſonable that where a Man dies 
Inteſtate, the Law ſhould diſpoſe of the Guardianſhip 
of his Children in the ſame _— as the hae 
would be ſuppoſed to do, had he lived to make a Will. 


It is very ſhocking to think that any Brother or 


Uncle would commit Murder upon his own Brother 


or Nephew to get his Eſtate ; but in the preſent Caſe 
here has been the ſtrongeſt Proof that there is not 
any Ground for that cruel and barbarous Preſumption 


in Mr. Juſtice Dormer, who for theſe thirty-two Years 


laſt paſt has maintained his Nephew in the molt tender 
and * Manner, and who, if he could have been 
ſuppoſed to have any ill Deſigns upon his Nephew 
the Lunatick, might have executed them long ſince; 


this Experience of the Judge's Tenderneſs towards 


his Nephew is the ſtrongeſt Argument of his being the 
proper Guardian for him; and as to the Petitioner's 
Complaint that the r 1s too much, he ſeems 


4 to 
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to be taking more Care of himſelf than of the Luna- 
tick in this Caſe. 


I think the Improvements made of the Lunatick's A Lanatick 
real Eſtate are very commendable ; the Lunatick be looked 
may recover, and then to ſee his Eſtate in good en = t. 


Condition and Plight may be greatly to his Com- —_ 
fort; and tho' he has been ſo long in this unhappy tick's Com- 


Condition, yet a Lunatick in the Eye of the Law is ent ge 

. S 3 
never looked upon to be deſperate, but always at leaſt in and cot kd 
a Poſſibility of recovering: It is his Benefit and Com- s ar 


tors, or 


fort I am to take Care of where no Creditor com- next of Kin, 


plains, and not to heap up Wealth for the Benefit of 
his Adminiſtrators, or next of Kin. 


Therefore I will not leſſen the Allowance nor alter 
the Committee of the Perſon ; beſides, No- body can 
tell who will be the Lunatick's next of Kin at his 
Death, for he may live to bury all the next of Kin 
that are ſo now. 
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Term. S. Hillarii, 


1724 


a + —_— "4+ * . : 2 2 Tha - 


ci 67. Dr. Martin and Lady Ara- r 
"nr: bella Howard his Wife Plain * 


Gilbert and 
Nutkin & al 


Raymond. 


Defendants. 


2 2 HE Bill was brought againſt the Defendants 


being ſo near the Church-wardens, and againſt the Parſon 


te Church and Overſeers and ſeveral of the Inhabitants of the 


o Clock Bell Town of Hammerſmith, to ſtay the Ringing of the 
rung in the five o Clock Bell of the Town of Hammerſmith, which 


Morning 


diſturbed uſually had been rung at Five of the Clock in the 


her, the ; : 
pi. Morning from Michaelmas to Candlemas, except upon 


came to an Holy-Days, and the twelve Days at Chriſtmas. 

Agreement | 

in Writing with the Church-wardens and Inhabitants at a Veſtry, that the Plaintiff would 
erect a Cupolo and Clock at the Church, and in Conſideration thereof the five o' Clock 
Bell ſhould not be rung in the Morning ; this a good Agreement, and decreed to be binding 


in Equity. 


Ihe Caſe was, the Plaintiffs Doctor Martin and 
Dame Arabella Howard his Wife had a Houſe at Ham- 
merſmith very near the Church, and Lady Howard be- 
ing of a ſickly and weak Conſtitution, was much di- 


2 | ſturbed 
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fturbed and diſquieted by the Ringing of this Bell at 


five of the Clock in the Morning, and was about part- 
ing with her Houſe and removing to another Pariſh, 
when it was intimated to her on Behalf of the Pariſh, 
that ſhe might purchaſe her Quiet at a reaſonable 
Sum to be laid out for the Benefit of the Pariſh. 


Upon which it was propoſed on Behalf of the Plain- 
tiffs, that they ſhould build a Cupolo to the Church, 
and erect a Clock and new Bell, provided that during 
the Lives of the Plaintiffs and of the Survivor of 
them, the five O'Clock Bell ſhould not be rung; 
and accordingly, on a Sunday after Morning Service, 
Notice was given at the Church that the Veſtry would 


meet upon the Occaſions of the Pariſh, In Conſe- 


quence of which they did meet; when this Propoſal 
was made and agreed to, and an Entry being made of 
it in the Pariſh Veſtry-Book, the ſame was ſigned by 
the Parſon, Church-wardens, Overſeers, and ſeveral of 
the Inhabitants ; after which the Plaintiffs and the De- 
fendants the Parſon, Church-wardens, Overſeers and 
{ome other of the Inhabitants executed Articles reciting 
the Propoſal and Agreement at the Veſtry, and the 
Plaintiffs thereby covenanted to erect a new Cupolo 
Clock and Bell, and the Defendants on their Parts co- 
venanted, that the five o'Clock Bell ſhould not be rung 
during the Lives of the Plaintiffs, or the Survivor of 
them ; after this the Plaintifts cauſed the Timber to be 
brought into the Church-yard for the erecting of the 


Cupolo, which was publickly ſeen, and the Plaintiffs 


were at the Charge of erecting the Cupolo, Clock and 
Bell, and the five o'Clock Bell was ſilenced for about 
two Years. 


But the Defendant Nutkin an Ale-houſe Keeper be- 
ing ſince choſen Church-warden, a new Order of Ve- 
ſtry was obtained for the Ringing again of the five 

f O'Clock 
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o'Clock Bell, which occaſioned the Plaintiffs to bring 
their Bill to injoin the Ringing of this Bell; and on 
Motion Lord Chancellor Macclesfield granted an In- 
junction to ftay the Ringing until the Hearing. 


And now the Cauſe came on before the Lords Com- 
miſſioners Gilbert and Raymond, who decreed that the 
Injunction ſhould continue during the Lives of the 
Plaintiffs and the Survivor of them; for that here 
was 2 meritorious Conſideration executed on the Plain- 
tiffs Side; that the Church-wardens were a Corpora- 
tion, and might fell the Bells or ſilence them, and 
make a reaſonable Agreement beneficial for the Pariſh, 
and thereby bind the Pariſhioners and their Succeſſors 
as alſo the ſucceeding Church-wardens ; that the Ring- 
ing the five o'Clock Bell did not ſeem to be of any 
Uſe to the Pariſh, tho' of very ill Conſequence to the 
Plaintiff the Lady Howard, and ample Recompence had 
been made to the Pariſh by the Plaintifts both in the 
Expence of the Cupolo, Clock and Bell, and alſo of 


' 15001. laid out in improving the Plaintiffs own 


Houſe, which otherwiſe they would have left; and it 
moreover appearing that the Majority and better Part 
of the Pariſh continued willing to abide by this Agree- 
ment and proteſted againſt the new Order, 


The Court thereupon decreed an Injunction againſt 
the Ringing of this fave o'Clock Bell accordingly. 


Term. Paſchæ, 
1725. 
— verſus Bromley, - GG 
miſſioner 


A Was indebted to B who out-law'd 4. and C Gilbert. 


* having Goods of 4 in his Hands, B. brings 
a Bill againſt C. to diſcover what Goods of A. C. 
had in his Hands; C. demurs in regard B. does not 
ſhew any Title to theſe Goods; and in Support of the 
Demurrer it was urged that by the Bill it did not 
appear that B. the Plaintiff had any Grant of theſe 
Goods, or of the Debt from the Crown, until which 
Grant the Property remained in the Crown in Con- 
ſequence of the Outlawry. 


B. makes no Title to the Goods as having no Graiit from the Crown; alſo for that the Attor- 


ney General ought to be a Party. 


On the contrary 1 inſiſted that it was proper to 
know what theſe Goods were and the Value of them, 


before the Party took out ſuch Grant, the Expence of 
it being conſiderable; and that in the mean Time the 


Crown was but as a Truſtee for the Plaintiff who was 
at the Expence of the Outlawry. 


Vol. IL Z 2 2 But 


A. is indebt- 
ed to B. B. 
outlaws A. 
and C. ha- 
ving Goods 
of A.'s in his 
Hands, B. 
brings a Bill 
againſt C. 
to diſcover 
what Goods 
of A. C. has 
in his Hands, 
C. may de- 
mur, for that 


— done 
— — 
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But by Lord Commiſſioner Gilbert, the Crown is 
not a Truſtee for the Plaintiff, but it is merely out of 
Grace that the King makes ſuch Grant of the Goods 
of Perſons outlawed to the Plaintiffs who have no 
Manner of Right in theſe Goods, until the Grant 
obtained from the Crown, ſo that the Plaintiff comes 
too ſoon, it being before he has any Title. 


(a) Vide Wherefore allow the Demurrer ; allo the (a) Attor- 
yol-.'- _ ney General ought to be a Party to ſuch Bill. 

ſus Waſtal. E | 

Calo: 6a. James verius Greaves. 

Lord Com- 


n J FN this Cauſe it was ſaid by Lord Commiſſioner 


Diverſity Jekyll that there was a Difference betwixt a Deed 


betwixt a 


mae and a Mill gained from a weak Man and upon Mit- 
Will gained repreſentation or Fraud ; for if a Will be gained from 


from a weak 


Man, and 2 Weak Man, and by falſe Repreſentation, this is (4) 
upon a Miſ- not a ſufficient Reaſon to ſet it aſide in Equity, as 


repreſenta- 


tion; Equi- Was determined in the Caſe of the late Duke of New- 
ty will ſt caſtle's Will betwixt Lord Thanet and Lord Clare, and 
aſide thefirſt, . x 

but not the in the Cale of Bodvil and Roberts; but where a Deed 


N „ (which is not revocable as a Will) is gained from a 


Caſesin E- weak Man upon a Miſrepreſentation and without any 


4% valuable Conſideration, the ſame ought to be ſet 


Sed 2 Vern, aſide in Equity. 
700. Gofſe | 


verſus Tracey, contra, 


I Feltham 
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E 


Feltham verſus Feltham, cake 70. 

| $1 Lords Com- 

(3 E having ſeveral Daughters and being ſeiſed in 741 nd 
Fee of Lands, by Will charges the Premiſſes Gilbert. 
with the Payment of his Daughters Portions, 1000 J. One has 


ſeveral 


a- piece to each Daughter at her Age of twenty-two Daughters, 
Years or Marriage which ſhould firſt happen, and and being 


ſeiſed in Fee 


if any of his ſaid Daughters ſhould die before her charges hi, 


. 1 Lands with 
Portion became payable, the Share of her ſo dying to a, 


go to the Survivors. piece to his 

Daughters 
payable at Twenty- two or Marriage; and if any die, then to the Survivors, but no Time 
limited when the additional Portion ſhould be paid to the ſurviving Daughters, If ore dies 
unmarried before "T'wenty-two, the additional Portion ſhall not be paid to the ſurviving 
Daughters until the deceaſed Daughter ſhould have come to Twenty-two. 


One of the Daughters dies before twenty-two or 
Marriage, and another of the Daughters attains twen- 
ty two Years of Age. 


Inſiſted that there being no Time appointed when 
the Portion accruing by Survivorſhip ſhould be paid, 
it ought to be paid preſently. 


2 ä _..4 * 


= — - 
— - — — 
2 ————— . — "I. Td 


- 4 
— — - — — — 
* 2 p< — —_—_ ſt 


Lords Fekyll and Gilbert : This Portion ariſes out of 
Lands, and it would be an Hardſhip on the Heir 
(whom Equity favours) to make it payable before the 
Time it was intended. 


Now there can be no Reaſon to make the addi- 
tional Portion payable before the original one, where- 
fore, as the Heir is to ſuffer by the raiſing of theſe 
Portions, it may reaſonably be preſumed in Favour of 

him, that the Teſtator might compute within what 
Time they might be paid, ſo that this additional Por- 
tion {ſhall not be paid before ſuch Time as the Daugh- 
ter 
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ter to whom it was given ſhould have come to the 
Age of twenty-two Years if ſhe had lived. 


And (as I underſtood) the Court alſo declared that 
the other Daughters ſhould not have their Shares of 
the Portion ſo accruing by Survivorſhip, until they 
reſpectively ſhould have attained their Age of twenty- 
two or be married, it not being the Intention of the 
Teſtator to truſt any of his Daughters with their Por- 
tions until twenty-two or Marriage. 


Cafe 51. Samuel Cox and Hannah : 
Le Cm hi Wife, and Elizabethe Plaintiffs; 


PMTFFIONOY'S 


civil cat 74 
Eier Belitha, 


William Belitha Executor 
of his Father Edward Defendant 


Tho! it may *#+ Dward Belitha who was a Freeman of London had 
rt __ two Daughters, viz. Hannah and Elizabeth, and 
ther the one Son the Defendant William. 

Child of a 


Freeman of London, upon receiving a ſuitable Portion, may releaſe to his Father his Orphanage 
Part; yet if the Child or the Huſband of ſuch Child covenants to releaſe to the Executors 
after the Freeman's Death, this is goed, and Equity will execute the Covenant. 


The Plaintiff Cox married the eldeſt Daughtec the 
Plaintiff Hannah, without the Conſent of her Father, 
however after the Marriage the Father Belitha gave 
a Portion to his ſaid Daughter of 40001. 1400 l. in 
Money, and the reſt in a Leaſehold and Freehold 
Eſtate, which was ſettled by the Conſent of the Huſ- 
band for the ſeparate Uſe of the Wife, and afterwards 
to her Children, and thereupon the Plaintiff Cox the 
Huſband releaſed to his Father-in-law Belitha, All 
his Right and Intereſt which he had or might have 
I 7 ol 
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“ to any Part of his perſonal Eſtate by Virtue of the 
* Cuſtom of the City of London or otherwiſe, ex- 
cept ſuch Part as his Father-in-law ſhould give to 
* him or his Wife by Will or otherwiſe ;” and by the 
{aid Deed of Releaſe the Plaintiff Cox covenanted at 
any Time after the Deceaſe of his Father-in-law Be- 
litha, © To do any further Act for the Releaſing of any 
* Right which he might have by the Cuſtom of Lon- 
don, to the Executors or Adminiſtrators of the {aid 
Edward Belitha the Father. 


A 


A 


0 


Obj. The Intereſt which a Child has in the Orphan- 
age Part by the Cuſtom of London, is a mere Contin- 
gency, and no preſent Right; conſequently it can no 
more be releaſed, than an Heir may releaſe before his 


Father's Death his Right to his Father's real Eſtate. 


Nevertheleſs the Court ſeemed inclined to think that 
the Releaſe being for a valuable Conſideration, purport- 
ed an Agreement to quit the Right to the Orphanage 


Part, and to be binding (a) in Equity; but tho' this % ge the 
might not be ſo clear, yet where the Husband for a Caſeof Blur. 


valuable Conſideration had covenanted thereafter to re- 
leaſe the ſaid future Right, and the Defendant having 
brought a croſs Bill to compel the Plaintiff in the ori- 
ginal Cauſe to make ſuch Releaſe to him, as Executor 
to the Freeman, and it being in Proof that the Execu- 
tor had before the bringing the ſaid Suit tendered ſuch 
Releaſe, and that the Son-in-law had refuſed to exe- 
cute it, the Court decreed a ſpecific Performance of 
the Covenant by executing the ſaid Releaſe to the Ex- 
ecutor of the Freeman, 


2dly, The Court held, that where a Daughter was 
advanced in Part, and the Freeman the Father had 
ſettled ſome Leaſehold Eſtate to the ſeparate Ute of the 
Vol. II. 4 A Daughter 


den and Bar- 
ker, Vol, I. 
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Daughter the Feme Covert, this ought to be brought 


into Hotchpot, it being in the ſtricteſt Senſe an Ad- 
vancement of the Child pro tanto. 
Is 


i. Mt. i * 


Any Lands 3 diy, It was held that any Land of Inheritance 


of Inheri- 


dance ſctcled ſettled by the Freeman upon his Children is (a) not to 
by a Free- be called an Advancement either in Part or in the 
Child, no Whole within the Cuftom of London, in regard Lands 


eh of Inheritance are not within the Cuſtom which afﬀects 
5 f- ** 
cus of a only the perſonal Eſtate (b) of the Freeman; ſecus of 


Vale for a Leaſe for Years ; but if Lands of Inheritance be 
if Lands given to a Child by the Freeman in Bar of the Or- 
of "nheri- phanage Part and accepted as ſuch, it. will be binding, 


tance are 


given as or at leaſt the Child cannot have both. 
an — 


vancement, and in Bar of the Cuſtom, and accepted as ſuch, this will bind in Equity. 


Father be- 4zhly, In this Caſe the Freeman had left to his other 


queaths to 


bis younger Daughter Elizabeth 3500 I. as a Legacy by the Will, 


Daught - | 7 
raw ol but it appeared to the Court that the ſaid Elizabeth 


Son ſwears Was but a weak Woman and about forty Years old and 


by ks #7. not like to marry, and it was poſitively ſworn by the 


Father on Anſwer of the Defendant the Son, that the Father after 
bel oom, the making of the Will had defired the Defendant 


mended it to his Son to ſecure an Annuity of 250 J. per Annum 


him to let 


his Sifter to his Siſter the Plaintiff Flizabeth in Satisfac- 
have an An- tion of her Legacy; and accordingly Elizabeth after 


nuity for 


her Portion, the Death of her Father (in a publick Manner with 
the Dau the Conſent of her Relations and Friends, by a Deed 


ter has alſo a 


Right to to which the Plamtiff Cox and his Wife Hannah and 


ova ThE the Truſtee in the Father's Will were Witneſſes) re- 


the Cuſtom. I | leaſed 
The Son 

being the Father's Executor agrees with his Siſter then Forty Vears old, to give, and does 
ſettle an Annuity of 250 l. per Annum on his Siſter in Lieu of her Portion; the other Siſter's 
Huſband is Witneſs to the Deed, and the Agreement made by the Conſent of the Relations. 
Bill brought by the other Siſter's Huſband to ſet aſide this Agreement, diſmiſſed with Coſts. 


(a) Note; Lands of Inheritance given by a Father to a younger Son 
1s an Advancement within the Statute of Diſtributions. () See the 
Caſes of Babbington verius Greenwood, and Blunden verſus Barker, Vol. I. 
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leaſed the ſaid Legacy of 35001. and all her be to 
her Father's perſonal Eſtate by the Cuſtom of London, 
to the Defendant her Brother; and in Conſideration 
thereof the Defendant the Brother by Mortgage ſe- 
cured an Annuity of 2 50 l. per Annum payable quar- 
terly to his {aid Siſter Elizabeth free from all Taxes. 


And it was now w objected by the Plaintiffs that this 
Annuity was not of equal Value with the Legacy 3 
that the Siſter was hereby diſabled from marrying, 
and that the ſame could be no Conſideration for the 
releaſing the Orphanage Part. 


Sed per Cur”: It is a very ill Thing in the Plaintiff 
to endeavour by a Bill to ſet aſide that Deed which 
he himſelf before ſupported by being a Witnels there- 
to; beſides, according to the poſitive Oath of the Son 
by the Anſwer which was read-(and ought to be re- 
garded) this was done by the Son and accepted of by 
the Daughter in Piety to the Directions of the Father, 
and out of Regard to his Memory; it was done by 
the Conſent and Privity of the whole Family and of 
the Truſtee in the Father's Will, as thought better for 
the Siſter being a weak Woman and not likely to 
marry, and was plainly for the Benefit of the alter, 
it being a certain and plentiful Proviſion to her for 
her Life; whereas the Money might be loſt, which 
leems here to be ſought after by Cox the Brother, 
who probably — his Siſter- in- Law) into this 
Cauſe in Hopes of making ſome Advantage of her. 
And as to the Objection that the Annuity is not e- 
quivalent to the Legacy; it is poſſible the Siſter might 
intend to be kind to her Brother, bet wixt whom there 
was the Conſideration of Blood alone ſufficient to raiſe 
an Uſe even of a real Eſtate, and the Court will not 
be nice in weighing the Conſideration betwixt Brother 
and Silter. 

Wherefore 
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Wherefore let the Bill be diſmiſſed and Cox only 
pay the Coſts, and let him be decreed in the Croſs 
Cauſe to releaſe his Right to the Cuſtomary Part in 
Purſuance of the Covenant, and to pay Colts there alſo. 


Caſe 72. 


men Jennings verſus Looks, & e cont: 
miſſioners Je- 

N NE has two Sons Richard and Thomas, and being ſei- 
1 {ed in Fee of the Manor of Blackacre (which Ma- 


a Portion to nor was in Mortgage) makes his Will thereby deviſing 
a Child by * 


Decd paya-. 1000 J. to his younger Son Thomas (being then about 
ble at twen- a Year old) to be paid to him when he ſhould have 


-One out 


of Land, and arrived at his Age of twenty-one, out of the Manor 
the Child 


; nh of Blackacre, with a Power to the Executor by felling 
twenty-one, Of Timber growing on the Eſtate to raiſe {ſuch Monies 
che Fortin as his perſonal Eftate ſhould fall ſhort of, for the Pay- 


into the ment of his Debts and Legacies. 
Land and 


not go to the Executor. So if I deviſe a Portion to a Child out of Land payable at twenty- 


one, and the Child dies before twenty-one, the Portion ſhall fink. Alſo the Portion ſhall ſink 


as well for the Benefit of the Heres eee as of the Heres natus. So tho' the Money given 
to the Child be not ſaid to be for a Portion, if it appears to be fo in Fact. If by the Will 
the Portion be given out of a real and perſonal Eftate payable to the Child at twenty-one, and 
the Child dies before twenty-one, then ſo much as will ariſe out of the perſonal Eſtate ſhall go 
to the Executor or Adminiſtrator, but what would ariſe out of the Land muſt fink. 


The younger Son Thomas dies about the Age of two 
Years, and the eldeſt Son dies about the Age of fix, 
upon which the Eſtate comes to the Uncle, and the Mo- 


ther having adminiſtred to the younger Son claims 
the 1000 J. Legacy. 


Againſt which it was objected, that this 1000 J. 
being charged upon Lands, and being alſo for a Child's 
Portion, tho' not by expreſs Words mentioned to be 
for a Portion, yet the Fact appearing to be ſo, and 
the Child dying before ſuch Portion became payable, 
it ought to ſink in the Land, and not to go to 


4 the 


1 


— 4 * beds 
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the Adminiſtratrix of the Child, for which Purpoſe 0 * 


the Caſe of (a) Poulet verſus Ponlet was cited. 


1 Vern. 204; 


321. 


On the other Side it was anſwered, that tho it 
might be a true Rule that where a Portion is ſecured 
by a Deed out of Land for a Child, and the Child 
dies before the Day of Payment, ſuch Portion ſhall 
ſink into the Land for the Benefit of the Heir; yet it 
was otherwiſe in Caſe of a Will, and that in the 
principal Caſe by the Wording of the Will, this 10001. 
was debitum in preſenti tho' ſolvendum in futuro, for the 
Bequeſt is immediate, viz. I do give my ſecond Son 


| Thomas 1000 l. and the future Time is (b) annexed (5) Vide 


only to the Payment and not to the Legacy. Other- 


Salk. 415; 
Preced. in 


wile where I give a Legacy to J. S. at Twenty-one, Chan. 317: 


for here the Time being annexed to the Legacy itſelf, 
if J. $8. dies before Twenty-one, it cannot go to his 
Executors. 


Lord Commiſſioner Jekyll It was determined about 
the latter End of Lord Sommers s Time in the Cale of 


my 


c) Yates and Fettiplace, that where one by Will gave a (0 2 Vern. 


Portion to a Child out of a real Eſtate, payable at a 


416. 
Preced. in 


future Time, and the Child died before that Time, Chan. 145. 


the Portion ſhould fink; nay that it ſhould fink as 
well for the Benefit of (d) an Heres factus as of an 


\ 


Heres natus, for the former is ſubſtituted by the Te- 


ſtator in the Place of the latter; and the true Reaſon 
is, that the Legacy being given as a Portion, when 
the Child dies before the Portion is payable, there is 
no Occaſion for it, and Equity will not countenance 
the Loading of an Heir for the Benefit of an Admi- 
niſtrator. 


TE. 1 a Then 


(d) So an Heres fact is intitled to have the perſonal Eſtate applied in 
Exoneration of the real Eſtate as well as the Heres natus. Precedents in 
Chan. 2. | 


2 
„ * : t *% 
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Then it was objected that tho' this might be true 
as to a Portion given out of a real Eſtate, yet here 
the Legacy was a Charge alſo upon the perſonal 
Eſtate, and therefore (it was ſaid) that if the real 
Eſtate was not {ufficient for the Payment of the ſaid 
Legacy, yet the perſonal Eftate ſhould be liable; and 
that this was the plainer from the Executor's being 
impowered to fell Timber for the Payment of ſuch of 
the Legacies as the perſonal Eſtate was not ſufficient 


to pay. 


Cur: This muſt be intended ſuch of the Legacies as 
the perſonal Eftate was liable to pay, it is true were 
the Legacy chargeable on the perſonal as well as teal 
Eſtate, then ſo much thereof as the perſonal Eſtate 
would extend to pay, ſhould go to the Executors or 
Adminiſtrators of the Child, but this is a Charge only 
upon the Land. 


24ly, Tt was contended, that the Guardian of the 
Son who was in Poſſeſſion ought out of the Profits to 
have kept down the Intereſt of the Mortgage, like the 
Caſe where a Man mortgages Land and deviſes to A. 
for Life, Remainder to B. in Fee, A. muſt keep down 
the Intereſt. | 


Cur: Thar is not like the preſent Caſe; for in the 
Cafe cited, a third Perſon the Remainder-man and one 
not claiming under the Tenant. for Life, would ſuffer by 
Non-payment of Intereſt; otherwiſe here, where the 
Son was intitled to the whole Fee-ſimple, and might 
when of Age charge or alien the Whole; and if a De- 
viſee in Fee of a mortgaged Eſtate be of Age, and 
ſuffers the Intereſt to grow greatly in Arrear, his Exe- 
cutor ſhall not be bound out of the Rents to keep down 

I the 


1 ode >> = S ye * 
* 1 ” , 
_—_—__ 
mo. 
* 
1 
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— 


if 


the ſame ; but this being in the Caſe of an Infant and 
a Guardian, it would be a great Inconvenience, if the 
Guardian might ruin the Inheritance (which it is his 
Duty to preſerve) by letting the Intereſt run on, and 
this to increaſe the perſonal Eſtate, which (poſſibly) 
he may be in ExpeCtartion of; wherefore let the ſaid 
Guardian or his Executor (in Caſe of his Death) an- 
{wer the Intereſt out of the Profits. 


- 


Note; Lord Commiſſioner Fekyll ſaid, he took this 
to be a new Cafe, and wondered it had not been bes 
fore determined. 
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Caſe 73. Barker verſus Giles. 
* 2 
cello King. 


FO IT ERP NE deviſes his Lands to be fold for Payment of 
1 Debts and Legacies, and the Surplus of the 
the Survivor Money ariſing from the Sale to be laid out in Lands, 


of them and and to be ſettled to the Uſe of the Teſtator's two Ne- 


their Heirs, , 
equally to be phews Jerome and Robert Barker, and the Survivor of 


ee them and their Heirs, equally to be divided between 


twixt them ; 
Share and them Share and Share alike. 


Share alike ; "EY 
A. and B. are Jointenants for their Lives, and have ſeveral Inheritances. 


Jerome Barker one of the Deviſees and Nephews of 
the Teſtator dies in the Teſtator's Life-time, and then 
the Teſtator dies leaving Penelope Wife of John Blake 
his Heir at Law. | 3 


The Queſtion was, what ſhould become of the De- 
viſee Jerome Barker the Nephew's Moiety, whether it 
ſhould deſcend as a lapſed Deviſe and undiſpoſed of to 
the Teſtator's Heir at Law, or go to the ſurviving 
Nephew and Deviſee the Plaintiff Robert Barker? 


2 | This 


* 


De Term. J. Trin. 1725. 


This Cauſe was argued before the Lords Com- 
miſſioners Gilbert and Raymond, who not agreeing. 
adjourned it over as a Caſe of Dithculty, and ſo it 
was the firſt Cauſe that came on before Lord Chan- 
cellor King. 


And it was agreed that Money directed by Will or 
Articles to be laid out in Land {hould be taken as 
Land, wherefore it was the ſame Thing in this Caſe 


as if the Deviſe had been of Land itſelf (a). 


But on one Side it was argued that if Jerome Barker 
the Nephew and Deviſee had ſurvived the Teſtator, he 
would have been Tenant in common in Fee and not 
Jointenant with the other Deviſee Robert Barker. 


That Jointenancy was an odious Title in Equity, 
there being no Reaſon that becauſe a Man lived longeſt, 
and had the better Conſtitution, therefore he ſhould be 
intitled to the whole Eſtate. | 


That the Intention of this Will was to provide not 
only for the Teſtator's two Nephews perſonally, but 
allo for their Poſterity ; that the Words | equally to be 
divided | were tantamount with ſaying, * I deviſe my 
* Lands to my two Nephews in equal Parts ;* or 
the ſame Thing as to ſay in Moieties, viz. one Moiety 
to one and the other Moiety to the. other, which is 
an expreſs Tenancy in common created by the moſt 
proper Words for that Purpoſe; and to this Lord Com- 
miſſioner Gilbert had agreed. See allo Lit. Tenures, 
ſect. 298. and the Caſe of Bliſſet and Cranwell, 1 Salk. 
226, and 3 Lev. 373. in Point. 


Then taking it that the Nephews of the ſaid Te- 


ſtator would have been Tenants in common, it was 
| *7";" By 4 4 C plain 


(a) See the 
Caſe of Le- 
gate verſus 
Sewell, 
Vol. I. 
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plain that upon one of theſe two Deviſees dying in 
the Feſtator's Life- time, his Share became as a void 
Deviſe, and lapſed to the Teſtator's Heir at Law as an 


Eſtate untllpofed of by che Will. 


On the other Side it was urged, that the Words 
[equally to be divided | and [Share and Share alike] 
were but an implied 'Fenancy in common in a Will, 
and would not make a Tenancy m common in a 


| Deed; and that it was for ſome Time a (a) Queſtions 


whether they would make a Tenancy in common 
even in a Will; but {till as it was but an implied Te- 
nancy in common, the Word | Survivor | creating an 
expreſs Jointenancy muſt prevail and take place, for 
which were cited 2 Ro. Abr. 90. pl. 5. and Styles 211. in 
Point; and that it would be againſt the Rules of Ex- 
poſition to reject Words in a W ill, elpecially ſo ſigni- 
ficant a Word as Survivor was. 


But to this it was replied, that ſome Words muſt 
be rejected either Way, and there would be a Neceſ- 


ſity to reject more upon the other Conſtruction to 


make it a Jointenancy ; for then the Words | equally 
to be divided] and [Share and Share alike | muft 
all go for nothing; and Bliſſet and Cranwel's Caſe 


was much relied upon as being the laſt Reſolution in 


which the former Caſes in Styles and Rolle were cited 
and conſidered. 


Lord Chancellor: Tt is a certain Rule in the Expoſi- 
tion of Wills eſpecially, that every Word ſhall have 
its Effect, and not be rejected if any Conſtruction 
can poſſibly be put upon it; and here I think there 
may; the firſt Part of the Deviſe being to two and 
the Survivor of them, makes them plainly Jointe- 
nants for Life, and therefore they ſhall be ſo taken; 
and then, as to the next Words | and to their Heirs 

3 equally 


a» 
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- 
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equally to be divided between them Share and Share 
alike] theſe are plainly Words importing a Tenancy in 
common, and ſhall operate accordingly, ſo as to make 
them Tenants in common of the Inheritance, by 
which Conſtruction of the Will every Word takes Ef- 
fect; wherefore the two Nephews would have been 
Jointenants for Life, with ſeveral Inheritances to 
them in common: But one of them dying in the 
Life of the Teſtator, by that Means the ſurviving 
Nephew becomes intitled to the whole for Life; and 
the Inheritance being deviſed in common, the one 
Moiety whereof having lapſed by the Death of one of 
the Deviſees in the Life of the Teſtator, for this Rea- 
ſon tho' the ſurviving Nephew {hall have the whole for 
his Life, a Moiety of the Inheritance expectant upon 
the ſurviving Nephew's Death ſhall deſcend to the 
Teſtator's Heir at Law, and the other Moiety of the 
Fee {hall go to the ſurviving Nephew's Heir; and his 
Lordſhip ſaid that if the Bar were not ſatisfied with 
this Opinion, he would take Time to conſider of it 
until che next Morning ; but it ſeems his Lordſhip 
delivered his Thoughts with ſo much Clearneſs that 


both Sides acquieſced, and thereupon the Cauſe was 
decreed as above. 


This Decree upon an Appeal to the Houſe of Lords 
was affirmed. | 


Anonymus. Ts 
Lord Chan- 
cellyy King. 


2 PO N every Bill of Review to reverſe a Decree On every 
the Plaintiff muſt * depoſit 501. with the Regi- Bill of Re- 


view the 


ſter, in order to anſwer the Coſts of the Suit to the Plaintiff 
Defen. muſt depoſit 


| 50 J. in or- 
der to anſwer Coſts, but no Need of Leave of the Court for ſuch Bill of Review, unleſs it 


be founded upon new Matter, and then the Leave of the Court is neceſſary as well as the 
Depoſiting of 507. 


* Vide Lord Bacon's Ordinances, Ord. 1. 


—_— 


. A 2 
— —— — 


2 — a — — 
— 2 — . 


— — 


— 


— 
= 
— 


— 


— — — ___ 22 


—— — — 


———— — 


— 1 1 
— — — —)— . A * FR 


— 
__— 


284 De Term. J. Trin. 1725. 


Defendant; likewiſe if the Bill of Review be brought 
to reverſe a Decree upon new Matter, as upon a Deed 
diſcovered by the Plaintiff ſince the former Decree, 
in ſuch Caſe the Plaintiff in the Bill of Review muſt 
have the Leave of the Court for filing ſuch Bill, 
though there is no Need of Leave if the Bill of 
Review be brought to reverſe - a Decree upon Er- 
ror appearing on the Face thereof; but in the 
preſent Caſe the Plaintift having depoſited the 50 J. 
and annexed an Affidavit to the Bill, that the. 
Deed on which the Bill of Review was founded did 
firſt come to the Plaintiff's Knowledge after the pro- 
nouncing the Decree, the Court allowed the Bill of 
Review upon the Plaintift's paying the Coſts of the 
Defendant's Motion which was to diſmiſs the Bill, 


for that it was filed without the Leave of the 
Court. 
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Lird Chan- \ 


| Caſe 75. | Laſt verſus Ryal. 


— — — - 
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cellor King. 


M Governors 4 5 HIS came upon Exceptions to a Decree made 
Wilt f a Cha- 
| 0 


AAS ot by Commiſſioners of charitable Uſes, where the 
ij guilty of Governors of the Free-School of St. Olaves in South— 


C ti 12 a 5 5 oy 
1 Vet if en. wark joined in making a long Leaſe for Years of {ix 
WE tremely nes Houſes belonging to the School at 5 J. per Aunum 
18 leligent, to 


1 pay Colts, Rent, whereas the Houſes were worth 5 © /. per Annum. 


e 
— — r 
N * op, - 2 


* 
— 
— —— — 
— 


The Lords Commiſſioners decreed the Aſſignee of this 
Leaſe to ſurrender it back, and ordered the Leſſee 
and the Governors to pay 701. Coſts. 


= „ K K —— 
r — 

2 WIE - 2 — . 
* 3 


And now Lord Chancellor King affirmed the De- 
cree as to the Surrendring the Leaſe; but miti- 
gated the Coſts by reducing them to 50 J. ſaying 
there was no Reaſon that the Charity ſhould pay the 
Coſts ; on the other Hard it was juſt, that the Owner 


t of 
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of the Leaſe who was to have the Benefit of the 
Breach of Truſt, ſhould pay Coſts; and as to the 
Governors, though they were to gain nothing by this 
and were not guilty of any Corruption, yet they had 
been extremely negligent in their Truſt, for which they 
ought to be puniſhed with ſome Coſts. 


Bidulph verſus Bidulph. Caſe 76. 


ADY Bidulph as Deviſee of Lands of Inheritance 2 


viſee againſt 

under Sir — Bidulph, brought a Bill in Equity an Heir to 
againſt the Heir to perpetuate the Evidence of the Will, the 
Will; the Defendant the Heir anſwered, and put the Heir croſs- 
Pl if h Il, examines 
aintiff to prove the Will, who examined Witnelles the Plain- 
for that Purpoſe, and the Heir on his Part croſs-ex- is Wir- 


neſs and re- 


amined one of the Witneſſes to diſprove the Will. fuſes to re- 


leaf, 
Right, yet the Heir ſhall have his Coſts given him on Motion ; otherwiſe if bs — W 


Witneſſes of his own. 


And now the Heir the Defendant moved for his 
Coſts, in regard the Plaintiff the Deviſee had made 
the like Motion, and a Day being given to ſhew 
Cauſe why the Plaintiff ſhould not pay Coſts, 
Mr. Mead urged that the Defendant the Heir ſhould 
not have Coſts, becauſe he had put the Deviſee to 
ſome Coſts exraordinary by croſs-examining the Wit- 


neſs, and then there could be no Reaſon that the 
Deviſee ſhould pay thoſe Coſts. 


Lord Chancellor: This is the Caſe of an Heir diſin- 
herited, and it is unreaſonable that he ſhould be at 
any Charge for the eſtabliſhing of that Will which is 
to his own Prejudice; on the other Hand it is for the 
Advantage and Benefit of the Deviſee to prove and 

perpetuate the Teſtimony of this Will ; but tho' the 
Vol. II. 1 2 Heir 
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Heir be at Liberty to ask Queſtions of the Plaintiff”: 
Witneſſes, it may be reaſonable he ſhould not have 
Coſts, where he examines Witneſſes of his own. 


Memorandum, That in the Caſe of Angell and Brows 
where there was a Motion of the like Nature, and 
not long after the Caſe above reported, it was object- 
ed that the Heir would not releaſe his Right to the 
Premiſſes; to which it was anſwered by the Court 
that this was not material, for that {till the Deviſee 
had the Fruit of his Suit and the Benefit of perpe- 
tuating the Teſtimony of his Witneſles ; and that 
therefore the Heir ſhould have his Coſts, notwithſtand- 
ing his having croſs- examined the Plaintiff's Witneſſes, 
and that it was reaſonable the Heir ſhould have ſiich 
Power of croſs-examining, otherwiſe the Plaintiff 
would be at Liberty to prove what he pleaſed. 


Caſe TY 
Lord Chan- 
cellor King. 


Stephenton verſus Gardiner & al. 


Defendant A | ; a 

_— Bill was brought to ſet aſide a Will relating to a 
an- : . 

ſer and de- perſonal Eſtate only, and to ſtay the Probate 

mur, but thereof, ſetting forth that the Will was gained by 

not to de- | 


Fraud, by miſrepreſenting the Plaintiffs who were 
The Deien- the Half Brothers and Siſters of the Teſtatrix, and al- 
dant demurs l | | 
and anſwers ledging that the Will was falſly read to her, and ſet- 
1 tivg forth divers Inſtances of Fraud on the Part of 
bination or the Defendants in procuring this Will. 

ſome ſuch 

trifling Matter; Demurrer ſet aſide. 


The Defendants (two of which were the Execu- 
tors) had an Order to plead, anſwer and demur, but 
not to demur alone, and as to that Part of the Bill 
which ſought to ſet aſide the Will and to ſtay the Pro- 
bate, they demurred to the juriſdiction, foraſmuch as 


upon the Face of the Bill it appeared that the Plain- 
I tiffs 


* 8 
De Term. J. Trin. 1725. 
tiffs were improper to ſue here, in regard the Spiritual 

Court had the proper Cognizance of Wills relating to 
perſonal Eſtates, and could determine Fraud concerning 

them; and for Anſwer {aid that they did not know 

the Plaintiffs were the Half Brothers and Siſters of the 
Teſtatrix, and denied Combination. 


— 


After which, Motions were made before the Lords 
Commiſſioners and Lord Chancellor King for an In- 
junction, for that the Demurrer confeſſed the Fraud, 
and Fraud was cognizable in Equity as well as in the 
Spiritual Court. 


Cur” contra: (a) The Spiritual Court has Juriſdiction (See the 
of Fraud relating to a Will of perſonal Eſtate, and 5% 
can examine the Parties by Way of Allegation touch- B, Vol. . 
ing this Fraud, and if the Will was falſly read to the CE COUT, 
Teſtatrix then it is not her Will. So deny the In- Injunction 
junction. | Co is wh 

ſet aſide a Will of a perſonal Eſtate for Fraud. 


But afterwards it was moved, that the Defen- 
dants had not complied with the Order, for they ought 
not to have demurred alone, and this in Effect was 
demurring alone ; for denying Combination was no- 
thing; and ſay ing that they did not know the Plain: 
tiffs were Half Brother and Siſter was immaterial, and 
in Effect no Anſwer, 

Wherefore for this Reaſon the Demurrer on Motion 


was diſcharged, as not complying with the Order of 
the Court, it being in Effect a Demurrer only. 


Shepherd 


* 9 — - * 
——— —— — 
— — — 
4 — — - — — ſi _— 


>" 


a Lg mg E = 
* 8 __ 2 « ah — my 
_ £ 8 5 — — — 
Boas — . By = n — 4 = — - - I 
3 CS —— —B— —„k n — T—ͤ — 
[03 


8 
1 2 — a 
— COST. ” 7 * * 
_ — 1 3 Fra — * > 
DR 3 
2 * — — 
— — — 
2 — — 
— 1 * 
* * 
r - 
* 2 
— 8 6 ates adn 
CSS « . 
ww | 


Ds 


- 
— 


— ——— 


_—_ — x 
& % „ 


288 | De Term. &. Trin. 1728. 


Caſe 78. 

. Shepherd verſus Beecher. 

cello King. | 
. HE Plaintiff placed his Son an Apprentice for 
Son Appren- ſeven Years with the Defendant who was a Mer- 
tice gives a 


nee $13 2 chant at Briſtol, and was bound in a Bond of 10001. 
1000 / for Penalty for his Son's Fidelity. 


his Son's Fi- | 

delity, the Son imbezils 200 l. which the Father pays, but defires the Maſter not to truſt his 
Son any more with the Caſh, the Maſter does truſt the Apprentice again with the Caſh, and is 
negligent in calling him to Account, the Son imbezils 1000 J. more; the Father is liable, but 
not to anſwer more in the whole than 1000 J. including the firſt 200 J. 


The Son was bound an Apprentice in 1712. and 
in 171 5. imbeziled 203/. of the Maſter's Caſh, of 
which the Maſter gave Notice to the Plaintiff the 
Father demanding the Money, and the Father paid 
this 203 J to the Defendant the Maſter, but at the 
ſame Time ſent him a Letter, defiring, that ſince 
the Apprentice had been ſo ill a Manager of the Caſh, 
he (the Maſter) would not for the future truſt the 


Apprentice with any Caſh, at leaſt that he would do it 
very ſparingly. 


However, the Maſter having no other Apprentice, 
and being a great Dealer in the receiving and returnin 
of Money, {till continued to intruſt the Plaintiff's Son 
with the receiving of his Caſh ; and about a Year after 
called upon the Apprentice for his Accounts, when the 
Apprentice in ſtating the Account appeared to be in- 
debted upon the Ballance 300 J. but ſaid he had Bills 
ſufficient to anſwer this, tho he did not produce them, 
nor did the Maſter make up the Account with the 
Apprentice, until near two Vears after the Expiration 
of the Apprenticeſhip, and during that Time got the 
Apprentice to ſign a Memorandum, whereby he ac- 


knowledged he had imbeziled 2750 J. of the Maſter's 
Caſh. 


. The 


De Term. J. rin. 1725. : 


The Apprenticeſhip expired the 12th of February 
1719. and the Memorandum ſigned by the Apprentice 
confeſſing the laſt Imbezilment was dated 2 4 Feb. 1719. 
but the Apprentice ſtill continued with the Maſter, 


and the Maſter gave no Notice of this Imbezilment 


until about the Middle of July 1721. and the Defen- 
dant the Maſter putting this 1000 J. Bond in Suit a- 
gainſt the Father, the latter brought his Bill in Equity 
to be relieved againſt the Bond. 


Objected for the Plaintiff, Here has been an appa- 
rent and groſs Neglect in the Maſter, who, after he 
had diſcovered the Diſhoneſty of the Apprentice, and 
after the Father had ſatisfied him for the firſt Im- 
bezilment, being 203 J. after the Father had ſent a 
Letter of Caution to the Maſter, deſiring for the fu- 
ture that he would not truſt the Apprentice with the 
Caſh, and when the Maſter had in the Year 1716. 
diſcovered the Apprentice to be indebted to the Cath 
300 J. ſtill continued to intruſt him to receive the 
Caſh, and had been ſo very remiſs, as not to make 
up his Account, until after the End of the Ap- 
prenticeſhip, or to make any Demand againſt the Fa- 
ther until near two Years after that ; whereas had 
the Maſter given earlier Notice, the Father might have 
called Home his Son and prevented any further Im- 
bezlement ; wherefore the latter Imbezilment being 
occaſioned by the Maſter's Neglect, he ought to be 
the Sufferer thereby; at leaſt, if the Father was to pay 
for this latter Imbezilment, {till the Bond being but in 
1000 J. Penalty, and the Father having paid 2031. 
before, he ought not to do more than make up the 
whole 1000 /, 


Lord Chancellor: The Father having given this Bond 
tor his Son's Fidelity, tho' there was an Imbezilment, 
Vol, II. 4 E | and 
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and tho the Father ſent this Letter to the Maſter de- 
ſiring him not to truſt the Son with receiving Caſh any 
longer, yet the Father continued bound, and ought not 
to have ſatisfied himſelf with ſending the Letter and 
taking no further Care of the Matter, but ſhould have 
endeavoured to have made ſome End with the Maſter, 
and to have got up the Bond; wherefore he muſt con- 
tinue liable to anſwer ſome Imbezilments, unleſs there 
ſhould appear Fraud in the Maſter. 


Put at the ſame Time, the Father having given his 


Bond of 1000 J. Penalty, ſeems to ſhew his Intention 


and Agreement to be, that the utmoſt Extent of 
what he was to anſwer, was but 1000. and having 
paid 203 l. before, he ought only to pay ſo much 
more as will make up the whole 10007. ſo that the 
203 J. ſhall be taken as Part, otherwiſe it might be 
hard; as ſuppoſing the former Imbezilment had been 
oo J. and had been paid by the Father, in ſuch Caſe 
the Father, inſtead of anſwering but 1000], muſt 
have been liable for 19001. 


To which it was replied, that the Bond being for- 
feited at Law, the Maſter could there recover the 
whole 10001. and ſince the {ame would be recovered 
at Law, if the Maſter had really had ſo much of his 


' Cath imbezilled by the Son, it was reaſonable that the 


Son's Father who was bound in this Bond ſhould pay 
the whole 1000 l. 


But per Lord Chancellor: The Father ſeems to have 
intended not to make himſelf liable beyond the 10001. 
and conſidering the Circumſtances of the groſs Neglect 
of the Maſter in this Caſe, and that he thereby was 
partly the Occaſion of this Loſs, it is reaſonable that 
the 203 J. paid by the Father for the Son's Imbezilment 
ſhould be taken as Part of the 1000 J. Penalty. 

4 Let 


De Term. S. Trin. 1725. 


Let the Parties go before the Maſter, and let the Fa- 
ther pay to the Maſter what he proves to have been im- 
bezilled by the Son during the Apprenticeſhip, not ex- 
ceeding the 1000 J. Penalty of the Bond, but the 203 J. 
already paid is to be taken as Part of that 1000 J. fo 
that now the Father at molt is to pay 797 l. and this 
being on a Rehearing from a Decree by his (4) Ho- (4) 28 Juty 
nour the Maſter of the Rolls, fitting in 745 for Lord 724 
Chancellor Macclesfiel9, who ordered that the Father 
ſhould pay the whole 1000 J. if fo much ſhould prove 
to be imbezilled, without any Abatement for the 203 /. 
before paid on Account of the former Imbezilment, 
let the 101. Depoſit be divided, the Plaintiff having 
prevailed but in Part upon this Rehearing. 


Coppin verſus Coppin. 


Caſe 79. 


Frese Coppin the younger Brother of the Defendant A younger 
John Coppin, having been unſucceſsful in the for- A 
mer 3 of his Life and contracted ſeveral Debts, and ving con- 
failed in the World, and compounded his Debts at 105. nag OY 
in the Pound, by the Aſſiſtance of his elder Brother Long of bo 
the Defendant John Coppin, at length got an Intereſt ther, makes 
in the Eaſt India Company, who imployed him as one och * 


of their Supercargoes to Perſia, where having gained Eſtate wich 


a very conſiderable perſonal Eſtate, he wrote to his 5" Lega- 


cies, but the 
elder Brother to find out a Purchaſe for him. Will is at- 


teſted only 
by two Witneſſes; afterwards the Teſtator dies without Iſſue, leaving his elder Brother Ex- 


ecutor and Heir: The Heir may retain out of the Aſſets the whole Purchaſe-Money, tho' in- 
titled again to the Land as Heir, 


Upon which the Defendant his elder Brother pro- 
poſed to ſell him an Eſtate of his own at Emberton in 
Bucks for 40001. and the ſaid Francis Coppin to enter 
upon the Premiſſes as at Michaelmas 1718, which res 
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poſal by ſeveral ſubſequent Letters was accepted by 


1 Francis Coppin. 

W bi is WI 

4 Afterwards Francis Coppin made his Will, whereby he 
it gave ſeveral conſiderable Legacies, and then came the 
[1 

[| 


following Words, via. Whatſoever ſhall remain in 
* Money, Lands and Goods, I give the ſame to my 
Brother John Coppin, who thereout is to pay what I 
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the Executor the Defendant John had paid about a 
Moiety) the ſaid Legatees ſuggeſting, that this Pur- 
chaſe was made by the Defendant John Coppin for his 
Brother, in which the Defendant (as was objected) 
acted both as Vendor and Vendee, and the Deeds of 

I Purchaſe 


— 


Wilt! 1 -e te my Creditors at Aleppo, who have been ſo 
Will: „kind as to compound my Debts with me at 105. 
Will: * in the Pound, and they to be paid without In- 
1 % tereſt.“ After which he made the ſaid Defendant 
„ Fobn Coppin his Executor and reſiduary Legatee, but 
1 the Will had but two Witneſſes, and was made be- 
1 _ Sea in the ſaid Francis Coppin's Return from 
...- Dorf 
b 0 | 
b | þ The Purchaſe before agreed upon was in the Life- 
| 1 time of the Teſtator Francis executed, and the Defen- 
Jl dant John Coppin the Vendor gave a Receipt for the 
1 | [ 40001. Purchaſe- Money upon the Back of the Pur- 
1 chaſe-Deed; but he ſwore that at that Time nor an 
11 Time afterwards he received no Part of the Purchaſe- 
1 Money, other than ſuch Sum as appeared on the Ac- 
1 count ſet forth by him; and this ſeemed admitted by 
Wi, the Letter of the Teſtator Francis Coppin, who died be- 
1 vypond Sea in his Return from Perſia without Wife or 
1 Iſſue, and leaving the Defendant John Coppin his elder 
Wl Brother and Heir. 
1 | 
| i And now three Bills were brought ; one by the Le- 
1 gatees for the Recovery of their Legacies, (of which 
41 


——_ 2”, * 


—_— + — _ A * * I= . BY e 
- — - * Fatty dg — 
. — —— os A nn, — — _ - 
= r= = = >< > nt r 28 
a = — 
= r - PuRPY — 2 "* L 
- — 
— — - — — 


— — —— — — — — CY — — 
— — 
= NS UU—U—U—U— — 1 
- — — — — \ * 
9 = > : - 7 
S - > — - 
=_ = 
4 8 2225 - 0 
* as . — —_— — — — 
* — —— — = . 
—_— 2 — — — — 3 — V ?t e ·˙·˙ ü Oo 
* CES —— 2 


— — ET > 
2 E 
, . — — - - — 
e FIT C3 IS = = 2 5 — —— 
—. —U— » 9g FT C ë T — 77 7 


e 
> 
3 - 
* © x _— _— ood 
— att d . Weng 
w—_ A; >E \ 
m — — f is « 


De Term. 5. 7 1725. 


Purchaſe having continued in his Hands to the Time 
of the ſaid Teſtator's Death, was a fraudulent Pur- 
chaſe as againſt - the Legatees, 


The ſecond Bill was brought by the compounding 
Creditors, upon a Suggeſtion that their Demands being 
originally Debts, and what the Teſtator thought in his 
Conſcience he was {till obliged to pay, they continued 
to be Debts in a conſciencious View, tho' in Law 
relealed, and therefore were ſuperior in their Nature 
to Legacies, for which Reaſon they prayed that theſe 
might have the Preference in Payment, inſiſting further 
it was not material that theſe Debts were in Law re- 
leaſed, if the Teſtator thought them Debts in Con- 
ſcience, and would not take the Advantage of the Re- 
leaſe made to him by his ſaid Creditors, which he was 
not bound to do. 


The third Bill was preferred by John Coppin the Heir 
and Executor, alledging that he had paid the Legatees 
more than the Aſſets would extend to pay, merely 
upon a Miſrepreſentation of the Value of the Teſta- 
tor's perſonal Eſtate, which had ſuffered unexpected 
Loſſes, and therefore inſiſting, that if he, through Im- 
porttmity or Kindneſs to ſeveral of che Legatees that 
were his Relations, had made Payment of Legacies 
beyond the Aſſets, ſuch Over- payments ſhould be re- 
funded. 


As to the firſt Point (which was the chief and of wills made 
the greateſt Value) it was urged, that admitting the 8 
Words in the Will of Francis Coppin to have been England 


ſufficient to charge the Land with the Legacies, = rug 
yet there being but two Witneſles thereto, the WilLehree Wit- 
as to the Land muſt be void, and it made no Dit- — 
ference that the Will was made beyond Sea, the 
ſame being of Lands in England, which if they paſs 
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by Will, muſt paſs by ſuch a Will, and fo circum- 
ſtanced and atteſted, as the Laws of England require, 
eſpecially it being by an Engliſhman born in England, 
who muſt be preſumed to know the Laws of his own 
Country, or if he did not, Inorantia juris non excuſat ; 
that as to the Purchaſe, it appeared by mutual Letters 
betwixt the Teſtator Francis Coppin and the Defendant 
John Coppin, that it was a compleat one; that the firſt 
Propoſal came from the Teſtator Francis Coppin ; that 
the Time from which the Purchaſer was to receive the 
Rents, and the Sum to be paid were both ſettled, and 
the Purchaſe fully agreed to and accepted by the Te- 


ſtator Francis; that the Tenants had Notice of their 


having a new Landlord, that the Defendant John 


Coppin being applied to by others to fell the Eſtate 
to them, had refuſed, declaring he had fold it to 
another, and tho' the Defendant John Coppin did con- 


tinue after this Sale to receive the Rents as formerly, 


yet that appeared by one of Francis Coppin the Teſta- 
tor's Letters to have been done at the Requeſt of the 
{aid Francis the Teſtator, who defired the Defen- 
dant to continue the Management of this Eſtate as be- 
fore, until his Return from beyond Sea. 


On the other Hand, as to the Receipt indorſed for 
the Purchaſe-Money (and upon which Lord Chancellor 
laid ſome Streſs) this was repreſented to be a hard Cale, 
where the Defendant was taking Advantage of the 
Will not being executed according to the Statute by 
three Witneſſes, that as the Deeds of Purchaſe were 
all along m his Power and Cuſtody, and produced 
by the Defendant himſelf, it was hoped the Court 
would preſume that all the Purchaſe-Money had 
been paid purſuant to the ſaid Defendant's own Re- 
ceipt, and the rather for that the Defendant had ex- 
amined no Witneſſes to prove that at the Time of gi- 

2 ving 


jy "ng 


De Term. J. Trin. 1725. 


* 


295 


ving the Receipt no Money was paid; and what made 
this ſtill the harder was, that the Defendant the elder 
Brother claimed the Land diſcharged of the Legacies 
as Heir to his Brother, and tho he had the Land, 
yet he alſo claimed to be paid for it by the Teſtator, 
and conſequently demanded ſo much of the Purchaſe- 
Money as was yet unpaid (which was pretended to be 
much the greater Part) as a Debt which would prevent 
there being Aſſets for the Payment of the Legacies, 


wy conſequently for the fulfilling of his Brother's 
Will. | 


But at Length it appearing by the Teſtator Francis 
Coppin's own Letters, as well as by the poſitive Oath 
of the Defendant John Coppin, that the Purchaſe-Mo- 
ney was not paid, and there being no Pretence of any 
Proof of Payment when the Deeds were executed or 
at any Time before, and the Defendant offering to ſub- 
mit this to any Examination, Lord Chancellor paſſed over 


Receipt in- 
dorſed ſigned 
by the Seller 
for the Pur- 
chaſe Mo- 
ney, if the 
Money be 
not really 
paid, is of no 


Avail. 


this Point, ſaying that ſince the Law gave the Defen- 


dant this Land by Deſcent as the Teſtator's Heir at 
Law, the Court could not take it from him, nor ſub— 
ject the Land to any other Charges than thoſe which 
the Teſtator by his Will had effectually charged it with, 
and which in this Cale was nothing, the Will being 
atteſted: but by two Witneſſes, 


That the only Matter which made the Difficulty in 
this Caſe was, that here happened to be one and the 
lame Perſon both Heir and Executor of the Te- 
itator and likewiſe Vendor of the Land ; but this 
mult be conſidered in the ſame Light as if there were 
ſeveral Perſons, & cum duo jura in und perſond concur”, 
equum eſt ac ſi eſſent in diverfis, and then taking it that 
they had been ſeveral, one the Heir the other Execu- 
tor, and the Defendant John Coppin a third Perſon, nei- 


ther 


When ſe— 
veral Rights 
concur in 
the ſame 
Perſon, to be 
conſidered 
as if in ſe- 
veral. 


| (a ) Ante 
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ther Heir nor Executor, but Vendor, the Perſon who was 
Heir would have a plain Title to the Land purchaſed, 
the Perſon that was Executor muſt out of the Te- 
ſtator's perſonal Aſſets have paid the Reſidue of the 
Purchaſe-money to the Defendant John Coppin the Ven- 
dor, who would have as plain a Title to receive it; 
under theſe Circumſtances every Thing had been ſo 
plain as to have admitted of no Diſpute, and in 
Juſtice and Reaſon it ought to make no Difference, 
(the Facts being clear) that the ſame Perſon happens 


to be the Vendor, and afterwards the Heir and Execu- 
tor of the V ende. 


88 As to the ſecond Point, the Court thought that the 
Will gives 


feveral Le- Compounding Creditors having once releaſed their 
gacics, © "> Debts, which were thereby become extinct, they were 


ſuch of his out of the Cale as Creditors, and mult now claim as 
Creditors 


Lich wem voluntary Legatees, and could have no other Title than 
he had for- to Legacies in ſuch Manner as given by the Will. 


merly com- 


pounded their Debts; this but a Legacy and not to be preferred to other Legacies. 


That the Teſtator might eaſily and by expreſs Words 
have given them the Preference, if he had ſo intended; 
but it would be dangerous to make a Conſtruction 
ebe beyond the Words of the Will, that being to make a 
ſus Robin, new Will for the Teſtator; that if one gives a Lega- 
& Vol. I. . "IL. b f 4 h 
Mofieri ver- CY to (a) a Charity, it is not to be preferred to other 


ſes Mafters. Legacies, unleſs expreſly ſo directed by the Will. 


Executor As to the laſt Point, viz. The Defendant John Cop- 
8 pin's croſs Bill, by which he prayed to be repaid the 


cannot make Legacies which through Miſrepreſentation he had paid, 


the Legafees 


refund” his Lordſhip took Notice, that there did not appear to 
have been any Fraud or Miſrepreſentation made Uſe 
of by the Legatees to whom theſe Payments had been 
made, and there being much more Reaſon to think, 


4 that 
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that the Defendant John Coppin the Executor was cog- 
nizant of and informed concerning the Teſtator's Cir- 
cumſtances, than the Legatees, therefore he would or- 
der no Refunding, and it being a hard Cale, 


No Coſts on either Side. 


Turner verſus Turner. TS 
cello King. 
N Infant who by the Cuſtom of Gavelkind was — — 


one of three Coheirs of a real Eſtate, by his Pro- Any brings 
chein Amy brought his Bill to eſtabliſh a Will whereby a dd, 


that E ſtate was pretended to be deviſed to him only. it after he 


comes of 
Age, and the Bill is diſmiſſed. The Infant is liable to pay Coſts, and muſt take his * 
over againſt the Prac hein Amy. 


The Court directed an Iſſue, which was found af. 
terwards againſt the Plaintiff. 


The Prochein Amy died before the Coſts taxed, and 
the Infant came of Age, but never afterwards pro- 
ceeded one Step; and the Cauſe being now ſet 
down purely upon the Coſts reſerved, it was ob- 
jected by Mr. Talbot, that where an lake {ues by 
Prochein Amy, it is the Prochein Amy only who is to pay 
the Coſts, for any one may bring a Bill in the Infant's 
Name, and if it be an inſolvent Amy, the Defendant 
may apply to the Court in order to have a ſolvent Pro- 
chein Amy named, which if the Defendant does nor do, 
it is his own Fault, and it would be an Hardſhip upon 
the Infant who is not ſuppoſed to be capable of judg- 
ing of the Right, Propriety, or Juſtice of a Suit, to 
be ſubject to the Colts of it, or to be put to his Re- 
medy over againſt his Prochein Amy; that it was plain 
in the preſent Caſe, the Infant had no Remedy over 
againſt his Prochein Amy, he being dead. 
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Lord Chancellor : At Law the Infant 1s liable to pay 
the Colts if the judgment be againſt him; as if an 
Infant brings an Action of Battery and has a Verdict 
againſt him, he mult pay the Coſts ; and if the Com- 
mon Law be ſo, why ſhould it not be ſo in Equity ? 


otherwiſe an Infant would be left at Liberty to plague 
Mankind as he thinks fit. 


And the Court being informed by the Regiſter and 
Clerk in Court, that the Courſe was to diſmiſs the 
Infant's Bill generally with Coſts, without mention- 
ing who ſhould pay them, 


His Lordſhip ſaid he would diſmiſs this Bill with 
Coſts; and (as he apprehended) upon a general Diſ- 
miſſion the Defendant had his Election whether he 
would ſue the Infant or Prochein Amy for ſuch Coſts. 


2 Cockroft verſus Black. 
celley King. | . 
ee HE Plaintiff was a Bond -Creditor for 120 J. of 
miniſtrator the Defendant's Teſtator, and brought his Bill 


may retain 


my 542 to be paid out of the perſonal Aſſets of the ſaid Te- 
Aſſets, as ſtator. 


well for a 


Debt due in Truſt for himſelf as for a Debt due to himſelf. 


The Cauſe being heard an Account was decreed, 


and the Maſter to ſtate any Thing ſpecially that he 
thought fit. 


The Maſter reported that the Teſtator before Mar- 
riage gave a Bond to J. S. a Truſtee tor his Wife to 
leave her 1001. at his Death if ſhe ſurvived him, and 
that ſhe ſurviving the Teſtator her Huſband, claimed 
OS to 


— ' 2 » _ 
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to retain this 100 J. out of the Aﬀets, which created 
a Deficiency to pay the Plaintiff his 1 20 /. 


Obj. The Defendant the Executrix cannot retain this 
1004. the Bond being made to a Truſtee and not to 
the Executrix herſelf, indeed ſhe might give Judgment 
to her Truſtee F. S. on this Bond, but the Executor's 
Right of Retainer 1s where he cannot ſue, and there- 
fore for Neceſlity ſhall retain; ſo that here the Debts 
are to be paid in Average, as has been often decreed 


by the Maſter of the Rolls. 


Lord Chancellor : Tt is true in Strictneſs of Law the 
Executrix in the preſent Cale cannot retain, the Bond 
not being made to herſelf ; but ſince the may pay what 
Bond ſhe pleaſes firſt, and as it would be a vain Thing 
for her to pay the 100 to her own Truſtee with the 
one Hand, and take it back from him with the other, 


Therefore this Bond made to her Truſtee ſhall be 
the ſame in Equity as if made to herſelf. Accordingly 
it was ruled that the Executrix was intitled to this 


100 l. by which Means but 51. remained to the Plain- 
tif. 


Franklin's Caſe. 8 


Lord Chan- 
Woman was ſuppoſed to marry 4. firſt, and af. cler King, 


terwards during his Life to marry B. ed im a A commit. 
Cauſe of Jactitation of Marriage in the Spiritual Court bon of Re- 


view to re- 


in Ireland, the firſt Marriage was affirmed; but on an verſe a Sen- 
tence given 
Appeal to the Delegates in Ireland, the fime was dil⸗ 445 


allowed ct Delegates 

| is Matter of 

Diſcretion and not of Right; and if it be a hard Caſe, the Chancellor will adviſe the Crown 
to deny it. 


*. For in Hill verſus Underwood, Trin. Term. 1739. Lord Chan- 
cellor leemed not latished with this Reſolution. 
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allowed, and the ſecond Marriage adjudged good: B 


the ſecond Marriage there was Iſſue, but none by 
the firſt. 


And now there was a Petition for a Cummiſſion of 
Review to reverſe this laſt Sentence of the Delegates 
in treland. 


Lord Chancellor: A Commiſhon of Review is not a 
Matter of Right, but purely in the Diſcretion of the 
Crown, and there being Iſſue by the laſt Marriage, and 
none by the pretended firſt Marriage, this Commiſ- 
ſion of Review tends to Baſtardize and render illegi- 
timate the innocent Iſſue by the laſt Marriage, which 


ought not to be favoured, ſo that I am againſt grant? 


ing this Commiſſion of Review, and ſhall adviſe the 
Crown accordingly. 


Cai 8. Lord Coningsby verſus Sir Joſeph Jekyll 
In the Duchy Maſter of the Rolls. 


Chamber. | 
OnaDe FT ORD Coningsby brought a Bill in the Duchy Cham- 


murrer to a 


Bill, if the ber verſus Sir Joſeph Jekyll, who demurred to the 


Demurrerbe Bill, and the Demurrer on Argument being allowed, 

allowed the - . 

Plaintiff afterwards on Motion Lord Lechmere then Chancellor 

may amend of the Duchy gave Leave to the Plaintiff to amend 

his Bi @,.*,E 8 . 
which the Defendant the Maſter of the Rolls ſtrenuouſly 
inſiſted to be utterly irregular, and that the Plaintiff ought 
to be put to bring a new Bill, in Regard that by the 
allowing of the Demurrer the Cauſe was out of Court, 
tho before the Arguing the Demurrer the Plaintiff 


might have amended. ws 
2 Anonymus. 


Agrecable to what was urged by the Maſter of the Rolls, it was faid 
by Lord Chancellor Talbot, 9 December 17 36. verſus Baines, that 


after a Demurrer to the whole Bill allowed, the Bill is regularly out of the 
Court, and no Inſtance of Leave to amend it. 


De Term. J. Trin. 1727. 301 


| 
| 
| 


| Caſe 84. 
Anonymus. Caſe 84. 
cellor King. 


R. Owen moved for a Meſſenger upon a Cepi Corpus Leere ov 
| . * . er! as 
returned, the Proceſs being in London, and the the Amerce- 


Return made by the Sheriffs of London who have the e a in 
(a) Amercements, and therefore it being a vain Thing Courſe was 
to amerce, the uſual Motion in ſuch Caſes is for a the Court 


to grant a 


Meſlenger. Meſſenger to 

bring in the 
Body on a Cepi Corpus returned; but now the Practice is to deny a Meſſenger, and order the 
Sheriff to bring in the Body, elſe the Sheriff to pay the Plaintiff all the Coſts. 


But by Lord Chancellor : The Sheriff having returned 
that he has this Body in his Cuſtody, the beſt Way is 
to move that the Sheriff may bring in the Body, which 
if not done forthwith, I will order the Sheriff to pay 
the Plaintiff all the Coſts; and by introducing this 
Practice into the Court of Common Pleas, I have pre- 
vented this D ilatory there; wherefore in order to pre- 
vent the like Delay in this Court, take an Order upon 
the Sheriff that he forthwith bring in the Body. 


(a) Vide autem 1 Vern. 116. where Lord Keeper North affirms that 
the Officers of the City have no Amercements. 
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Caſe 83. i 

ge. Pratt verſus Jackſon. 

cellor King. ; : 2 

One hut « PON the Marriage of Nathanael Jackſon a Free- 


1 man of London with the Defendant his Wife, 
lives and Articles were executed by both of them before Mar- 


8 riage, by which it was agreed, that in Conſideration of 


1 Proviſion made for her by the intended Huſband, 
e the Defendant the Wife ſhould have no Claim out of 


Goſport near 


Porimanth his real or perſonal Eſtate, © Provided this ſhould not 
c extend to what he the ſaid intended Huſband ſhould 


Seamen, 


ith a vaſt cc 1 VI 
W might leave her by Will, nor to all or any of the 


Beds, Sheets, *© Houſhold-Goods, or Utenſils, or Houſhold-Stuff, Wc. 
and nou © of him the ſaid Nathanael Fackſon at the Time of his 
7 . . * 

and by Mar- © Death, all which ſhe was to receive and enjoy.“ 
riage Ar- 

ticles it was agreed, that his Wife ſhould on his Death have no Claim upon his perſonal Eſtate 
except his Houſhold-Goods and Houſhold-Stuff: This Exception to extend only to the Goods 
which he had in the Houſe in which he lived, and not to ſuch as were in the Hoſpital and 


made Uſe of by the Government. 


Fackſon the Huſhand at the ſame Time, beſides the 
Houle at London wherein he reſided, had an Houſe at 
Goſport near Portſmouth, called Fortune's Hoſpital, which 
was uſed by the Government as an Hoſpital, and Fackſon 
provided there a great Number of Beds and Sheets with 
other Furniture in Proportion for the great Number of 

4 Seamen 
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TI. 


Seamen who were Invalids, and who by the Direction 


of the Government were received and taken Care of 
in this Houle. 


Fackſon afterwards died without Iſſue, and his Wife 
claiming theſe Beds and Sheets, ©. F 


The Queſtion was, Whether the Wife was intitled to 
theſe Beds, Sheets, c. as Houſhold-Goods or Utenfils 
or Houſhold- Stuff within the Intent of the ſaid Articles? 


Againſt this Ditiidnd1 it was ob} ecded, that the Houſ- 
hold- 3 intended by theſe . muſt be only 
ſuch Houſhold-Goods as the Teſtator himſelf uſed, and 
not theſe Beds and Sheets which were in Nature of a 
Stock in Trade, and uſed at a Place where Mr. Jacſtſon 
himſelf never lived, but the Furniture was provided and 
the Undertaking carried on by Agents and Servants only. 


That if an Upholſterer or Pewterer ſhould deviſe 
all his Houſhold-Goods, the Beds or Pewter in his 


Shop would not paſs, tho in ſome Senſe theſe were 


Houſhold-Goods ; but here only ſuch Goods would 
paſs as were generally made Uſe of as Houſhold-Goods 
m his own Houſe, and not his Stock in Trade. 


Lord Chancellor: Where the Meaning is Uncertain, the 


ſafeſt Way is to follow the Letter, and not to wander 
from thence, which creates the utmoſt Uncertainty, and 
gives a Latitude for the Court to make Conſtructions 

never perhaps intended to be made by the Parties. 


The Goods in Queſtion being Beds and Sheets are 
properly Houſhold-Goods ; the Huſband was as well 
Owner of theſe Goods as of the Goods in his own 
Houle ; and there being nothing in the Deed which 


confines the Houſhold-Goods that were to paſs to 
rhole 


* 2 
. W — * 


304 De 7 erm. J. Michaelis, 1725. 


thoſe in his own Houſe, I therefore have no Warrant 
to conſtrue them in that Senle. 


— — 


Then as both the Words and the Letter extend to 
all Houſhold-Goods, and the Intention not appearing 
to have been otherwiſe, and it being in Favour of ſo 
near a Relation as a Wife, I will take the Meaning to 
be as large as the Words; ſo let the Wife have the Beds, 
Sheets and other Furniture uſed in the Hoſpital. 


But upon an Appeal to the Houſe of Lords, this 


(«) Feb. Decree was (4) reverſed. 
1720. | 


SM. Colt verſus Netterwill. 
rd Chan- 
cellor King. | 


Bill to com- HE Bill was for a ſpecific Performance of an 
EA. Agreement for transferring of ſome York-Buildings 


formance of 


an Agree- Stock, and ſet forth that the Defendant Nettervill 
ment fo", pretending to be poſſeſſed of a great Quantity of York- 


transferring 


50001. Yri- Buildings Stock, and recommending the {ſame to the 


Buildings 


Stock at 7 7, Plaintiff as a riſing Stock, on the 28 Sep. 1724 agreed 
F {ell to the Plaintiff 5000 J. York-Buildings Stock at 
ent. E- — . 

fendant de- 7 J. 5 5. per Cent. being the then Market-Price, 
murred, but and the Defendant agreed to transfer it to the 
THAT: es | O We} 

over-ruled, Plaintift on the 25th of March next, on the Plaintiff's 
8 paying the Money, and that the Plaintiff agreed to 
tended with Pay 7 J. 5s. per Cent. and to accept the Transfer, 
len and did thereupon pay to the Defendant Sixpence 


cumſtances 
as may Earneſt. 


make it juſt 
to decree a ſpecific Performance of the Parties own Agreement, or at leaſt to pay the Difference. 


Alſo that on the ſame 28th of September 1724 the 
Plaintiff did agree with the Defendant to buy another 
oO. York-Buildings Stock at 7 JI. 10s. per Cent. 
Premium, and to transfer it to the Plaintiff on the {ame 
25th of March next, on the Plaintift's paying for 

I the 


. 


Lo Ee ĩ* —j1ͤ — 
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the ſame, that the Defendant did agree to make the 
ſaid Transfer accordingly, and the Plaintiff alſo paid 
Sixpence Earneſt in Part of this Bargain. 


That before the 25th of March then next this 
Tork-Buildings Stock role to 20 l. per Cent, ſo that 
the Difference beyond what the Plaintiff was to 
pay for the ſame came to above 13001, Where- 
fore the Bill was to compel the Defendant either 
to transfer the Stock to the Plaintiff, or pay the Dif- 
terence. | 


The Defendant as to ſuch Part of the Bill as 
would compel him to transfer 5000. York-Buildings 
Stock at 7 J. 5 5. per Cent. according to his Agree- 


ment, demurred, in regard that Part of the Bill con- 


tained no Equity, for that the Plaintift might bring his 
Action at Law, and on making proper Proof would re- 
cover his Damages, and with the Money thus reco- 
vered, might himſelf go to Market and buy Stock ; 
that one Parcel of York-Buildings Stock was as good and 
valuable as another, and not like the Caſe of Articles 
for the Purchaſe of Lands, where one Parcel of Land 


might be more convenient, and conſequently more va- 


luable to the Purchaſer than another, for which was 
cited the Cale of Cud and Rutter (a), where it was 


cree at the Rolls, tho' Mr. Talbot {aid this appeared to 
be a very hard Caſe, where the Stock was riſen to 
quadruple the Value, and even roſe pending the Ap- 
peal. | 


Lord Chancellor: I do not know but this Caſe may 
at the Hearing appear to be attended with ſuch Cir- 
cumſtances that may make it juſt to decree the Defen- 
dant either to transfer the Stock according to his exprels 

Vol. II. 41 Agree- 
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Agreement, or at leaſt to pay the Difference; therefore 
I will not allow this Demurrer. 


As to the other Part of the Bill, which ſought to com- 
pel the Defendant to transfer to the Plaintiff 5000 /. 
Tork-Buildings Stock at 7 l. 103. per Cent, the Defendant 
pleaded the Statute of 29 Car. 2. cap. 3. [27 17. againſt 


Frauds and Perjuries, whereby (inter al) it is enacted, 
© That no Contract for any Goods, Wares or Mer- 


* chandizes of the Value of 10 J. or upwards ſhall 
* be good, unleſs the Buyer accepts of Part of the 
* Goods, and actually receives the ſame, or gives 
” ſomething | in Earneſt, or unleſs there be ſome Note 
„ in Writing ſigned by the Party;* and the Defen- 


dant averred, that he did not accept or receive Six= 


pence or any other Money whatſoever, in Part or as 
Earneſt, and that no Part of the Stock was delivered 


or Note given. 


Whereupon it was argued, that the Tork-Buildings 
and other Stocks were within the Words and Meaning 
of the Statute of Frauds, ſo as to require either Part 
of the Thing contracted to be fold, to be delivered, or a 
Note in Writing, or Money to be paid as Earneſt ; For 


That 1/7, This Clauſe of the Statute mentioned ex- 
preſly contracts for the Sale of any Goods, or Mer- 
chandizes, and that the Word Goods was of a very ex- 
tenſive Signification. | 


2dly, T hat if one having Stock ſhould commit Fe- 
lony, "This without Queſtion would be a Forfeiture of 
his Stock, a Forfeiture to thoſe who ſhould have a 
Grant of Bona Felonum, ſo that Stock was within the 
Words Bona or Goods. 


4 zaly, At 


Pe - 


* 
Ah. 8 
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zaly, At leaſt it was within the Word Merchandize, 
for every vendible Thing was Merchandize; now Stock 
was a Thing vendible, and in the Year 1720. was 
the moſt uſual Merchandize which People dealt in. 


4thly, It could be no Objection that at the Time 
of making the Statute of Frauds there was no ſuch 
Stock as York-Buildings Stock; for ſuppoſe the {aid Sta- 
tute, inſtead of being made in King Charles's Time, had 
been enacted in the Reign of Philip and Mary, ſince which 
Time Hops came in, and the Bargain had been made 
for Hops to the Amount of above 10 J. in Money; 
without Writing or Earneſt; ſurely ſuch Contract had 
been void; beſides this was moſt plainly within the 
Meaning and Miſchief of the Statute, which intended 
to prevent raſh and precipitate Bargains for above the 
Value of 10 /. and to reſtrain ſuch Bargains as were of 
Value, to the Circumſtances either of paying Earneſt, 
or reducing them to Writing. 


5thly, It was inſiſted, that Lord Cowper had deter- 
mined ſuch a Contract for Stock to be within the 
Statute of Frauds, and that if it exceeded 101. the 
ſame ought to be in Writing, in regard Stocks are 
Goods and Merchandizes within that Statute. 


On the other Side it was ſaid, that whereas the Sta- 
tute enacts, that no Contract ſhall be good for the 
Sale of Goods Wares and Merchandizes of 10 /. Price, 
unleſs Part of the Goods be delivered, or Earneſt paid, 
or a Note in Writing, this ſhewed that ſuch Goods 
were intended as were capable of an actual Delivery, 
ſomething that was corporeal, and not Stock which 
was incorporeal, nor was there any ſuch Thing as 
York-Buildings Stock at that Time. 


Lord 
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Tis Joken Lord Chancellor: This Queſtion was before all the 
equally d. Judges of England, who were equally divided upon it, 
vided on 3 ſix againſt fix, and therefore it is a Point too diffi- 


Queſtion, 


Whether a cult for me to determine upon a Demurrer. 
Contract for 
Stock be within the Statute of Frauds, which mentions Goods, Wares and Merchandizes, ſo 


as to require the Contract to be in Writing, or Earneſt-Money to be paid ? 


It is conſiderable, that after one Wolſteuholm was de- 

clared a Bankrupt as having Eaſt-India Stock, this was 

(a) Vide 13 reverſed by an (a) Act of Parliament, declaring that 
IE neither he nor any other Perſon ſhould be liable to 
Bankruptcy, in reſpect of their having Eaſt-India Stock, 
Sb ſo that Stocks or the Dealing in them will not make 
will not a Man liable to Bankruptcy, nor do they ſeem to be 
maxe ene Wares, Goods or Merchandizes within the Intent of 


that Claule. 


But further, this Plea is not well pleaded ; becauſe 
the Bill ſays, that the Plaintiff did pay 6 d. as Earneſt, 
and the Plea only ſays, that the Defendant did not re- 
ceive or accept it as Earneſt; now it is not material 
how or in what Manner the Defendant received or ac- 
cepted it, but how the other paid it, for quicquid ſolvi- 
tur ſolvitur ad modum ſolventis, and ſo is Pinnel's Cale, 
5 Rep. 117. wherefore the Plea was likewiſe overs 
ruled, 


Caſe 87. Tates verius Compton. 


Lord Chan- 

cell;y King. | 

3 F Deviſed that his Executor ſhould fell his Land in 
ecutors Dale, and with the Money ariſing by that Sale and 
ſhows i? the Surplus of his perſonal Eſtate, ſhould purchaſe an 

) 5: 

and leaves 2 Annu ry 
two Execu- 

tors, one whereof dies, and the other renounces, and Adminitrtien ö is granted to A. who 


brings a Bill againſt the Heir to compel a Sale; Whether the renouncing Executor, in whom 
this Power of Sale collateral to the Executorſhip was veſted, ought not to be mace a Party? 
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Annuity of 100 J. per Annum to Fane Styles for her Life, 
out of which {he ſhould alſo maintain her Children, and 
gave 3Ol. to each Child to be raiſed out of the ſaid An- 
nuity and the perſonal Eſtate he ſhould die poſſeſſed of, 
and the Overplus of his perſonal Eftate he gave to 
Fane Styles, and made B. and C. Executors, 


The Teſtator died, and Fane Styles the intended An- 
nuitant died within three Months after him; B. and C. 
the Executors renouncing, Adminiſtration with the Will 
annexed was granted to the Plaintiff who was alſo the 
Adminiſtrator of Fane Styles (the intended Annuitant) 
and with the Children of Jane brought this Bill againſt 
the Heir of the Teſtator, to compel him to join in a 
Sale of theſe Lands in Dale. 


For the Defendant it was objected, that there wanted 
Parties, in Regard the Executors ought to have been 
made Defendants, for notwithſtanding they had re- 
nounced yet the Power of Sale continued in them, and 
was altogether collateral to their Executorſhip. 


But there being only 2 Power and no Eſtate deviſed 
to the Executors, this Objection was over-ruled, (ta- 


men Q.) 


The Plaintiff's Counſel then proceeding upon the One devices 


Merits, it was contended on Behalf of the Heir, that — 


as nothing but a bare Power of Sale was given to the ſpall (ell his 


Executors, ſo ſuch Power was for a particular Purpole, ee 


to buy an Annuity for Jane Styles, and foraſmuch as Money in 


that Purpoſe could not now be anſwered, Jane Styles 2 


being dead, there ought not to be any Sale. be FO 
Teſtator dies, and the Annuitant dies three Months after the Teſtator; yet the Adminiſtra- 


tor of the Annuitant ſhall compel a Sale, and ſhall have the Money ariſing therefrom, and alſo 
the Rents and Profits till Sale. 


Vol. II. 4K That 
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That this was within the Reaſon of the Caſe, where 
one deviſes Lands for the raiſing Portions for Daughters, 
and the Daughters die before they are marriageable, 
the Lands ought not to be ſold, but go to the Heir 
at Law; ſo where Lands are deviſed for Payment of 
Debts, and the Teſtator himſelf lives to pay his Debts, 
in ſuch Caſe there ſhall be no Sale; that here it was 
the ſame as if the intended Annuitant had died in the 
Life of the Teſtator, in which Caſe there ſhould have 
been no Sale, and by the ſame Reaſon there ought to 
be no Sale now. 


That neither Jane Styles or her Children would be any 
Sufferers by this Conſtruction, ſince if there had been a 
Sale of the Lands, and out of the Money ariſing there- 
by an Annuity had been purchaſed for Jane Styles, 
the ſame had determined by her Death; and the Chil- 
dren could be no Sufferers, becauſe they were to have 
their Maintenance only out of the ſaid Annuity, which 
would now have been at an End had it been bought. 


That out of a very large Eſtate of the Teſtator 
this Farm in Queſtion, which was not above 20 /. 
per Annum, was all that was left for the Heir, and 
if any Act of Chance or Providence ſhould have 
thrown any Pittance upon the Heir, it would be hard 
for the Court to interpoſe to the Prejudice of him who 
is the Favourite of all Courts both of Law and Equity. 


But by Lord Chancellor: The Intention of the Will 
was to give all away from the Heir, to turn this Land 
in Queſtion into perſonal Eſtate, and this muſt be ta- 
ken as it was at the Death of the Teſtator, and ought 
not to be altered by any ſubſequent Accident. 


I Then 
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Then it was inſiſted that the Eſtate in Queſtion de- 


ſcended to the Heir at Law, for which Reaſon he 
ought to have the Rents till the Sale. 


But the Court denied rhis, it being by the Will 
changed into perſonal Eſtate; and ſaid that if the Exe- 
cutors had fold the Land within three Months after 
the Teſtator's Death, and before the Death of Fane 
Styles the intended Annuitant, then (probably) the Ex- 
ecutor of Fane Styles ſhould on her Death have had the 
Money, or (perhaps) ſhe might in her Life-time have 
come into Equity, and have prayed that at leaſt Part 


of the Money ſhould have been kept for the Children, 


and not invelted in the Annuity ; nor ought the Delay 
of the Executors in not felling the Land in Queſtion 
within the ſaid three Months to hurt Jane Styles the 
intended Annuitant or her Children. So decreed the 
Land to be fold, and the Money ariſing by the Sale as 


perſonal Eſtate to be paid to the Plaintiff, he paying 
the Children's Legacies. | 


But the Heir at Law was ordered his Coſts. * 


Lady Dowager Abergavenny Junior 


verſus Lady Dowager Abergavenny 
Senior. 


HE Plaintiff exhibited her Bill againſt the Defen- 
dant, and the Defendant anſwered the Bill, and 

the Plaintiff moved to refer the Anſwer for Scandal 
and Impertinence; whereupon the Maſter having been 
attended by Counſel, and being about to make his Re- 


port 


* Tho* by the Regiſter's Book the Decree appears to have been as 


here ſtared, yet it is not mentioned in what Right the Court took the 
Plaintiff to be intitled. 


Caſe 88. 


Lord Chan- 
cell King. 


A Defen- 
dant having 
anſwered the 
Bill cannot 
afterwards 
refer it for 


Scandal. 
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port that the Anſwer was ſcandalous, the Defendant 
got an Order on Petition, to refer the Bill for Scan- 


dal; and upon the Plaintiff's Motion to ſet aſide this 
Order, 


It was objected that though it has been the con- 
ſtant Practice, not to refer a Bill for Impertinency 
after Anſwer, in regard the Defendant by ſubnut- 
ting to anſwer had waved the Impertinence, yet as 
to Scandal, the (a) Court it ſelf was concerned to 
keep its Records clean, and without Dirt or Scandal 
appearing thereon, and therefore a Bill for Scandal 
might be referred, not only after Anſwer, but after 
Hearing, and even by a third Perſon not Party to the 
Suit, and eſpecially in this Caſe where both the Mat- 
ters alledged for Scandal were relative to the ſame 


Thing, and the Plaintiff propoſed that both the Scan- 
dals ſhould be waved. 


Lord Chancellor : If the Courſe has been for ſo long 
a Time to refer a Bill for Scandal after the Defendant 
has an{wered, it is Time now to alter it, as occa- 
lioning great Delays ; beſides, in the Reaſon of the 
Thing it ought not to be, for when the Defendant has 
{ubmitted to anſwer the Bill, why ſhould he after that 


procure the Bill to be altered, and by that Means 
to be made a new Bill? 


And tho his Lordſhip ſeemed to be influenced a little 
by the Objection, that both Matters of Scandal were 
relating to Things of the ſame Nature, and ſo pro- 
perly to be ſet one againſt the other, yet he diſcharged 


the Order for referring the Bill for Scandal, intimating 


I that 


(a) For which Reaſon after an Order to refer an Anſwer for Inſuffi- 
eicncy, tho? it cannot be referred for Impertinence, yet it may for Scan- 


dal, as was determined in the Caſe of Elliſan verſus Burgeſs, Hill. Vac. 
1729. by Lord Chancellor Kg. 88 


* 
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that it ſhould be obſerved as a Rule for the future not 
to refer a Bill for Scandal after the Defendant had ſub- 
mitted to anſwer it; tho it was ſaid by Mr. Talbot that 
it was an Argument, the Defendant did not move to 
refer the Bill for Delay, when he firſt anſwered the 
Bill, before he moved to refer it for Scandal. $ 


Note this Alteration of an old Rule of the Court. 


Collins verſus Griffith. Caſe 89. 


Lord Chan- 


Ty" R cellor King. 
B. and C. were bound jointly and ſeverally ma. - 


* Bond to J. S. G dies, J. §. brings a Bill againſt the gors in a 
Executors of C. for a Diſcovery of his perſonal Eſtate, erh 
L Jointly and 
and for an Account thereof, and to be paid out of Aſſets. nn, 
and one dies, 


the Executors of the deceaſed Obligor may be ſued in Equity for the Debt without making 
the ſurviving Obligor a Party. 


The Defendant demurred, and ſhewed for Cauſe, 
that it appeared the Bond was a joint Bond (which 
was a Miſtake, it being joint and ſeveral), alſo for that 
the other Obligors ought to be Parties to the Suit, and 
to the Account that was to be directed of what was 
due upon the Bond; for perhaps the (a) other Obli- 
gors might have paid the Whole, or at leaſt Part of 
the Bond, and there ought to be but one Account ta- 
ken, otherwiſe there might be a Multiplicity of Suits, 
and the Defendant liable to a double Account. 


Lord Chancellor : This appears to have been a Bond, 
as well ſeveral as joint; and as the Obligee may {ue it 
ſeverally at Law, ſo may he allo in Equity; if it were 
not ſo, there would be no Difference in Equity be- 


twixt a joint Bond and dne joint and ſeveral; and 
Vol. II. CL it 


(a) Q autem, Whether if the Whole or Part has been paid by any 
of the Obligors, the Defendant may not inſiſt on it in his Anſwer, and 
not be obliged to bring his Bill for that Purpoſe? 


— 
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* any of the Obligors have paid all or Part, the Obli- 
gor who is ſued, or his Repreſentative, muſt bring a 
Bill and have it allowed, and it mult alſo lie upon 
him to compel the other Obligors to contribute to- 
wards Payment of the Debt; the Creditor lent his 
Money upon Terms to have a Security upon which 
he might ſue the Obligors ſeverally if he thought fit, 
and heed if it were otherwiſe, that which was in- 
tended to ſtrengthen the Security would tend to hurt 
it extremely, for I might not be able to find them all 
out, and by the {ame Reaſon that all the other Ob- 
ligors are to be ſued, if any are dead, their Heirs as 
well as Executors are to be made Parties, and then, as 
it would be difficult to commence the Suit, ſo the 
Suit when commenced would be ſubject to continual 
Abatements, which would be a great Difficulty on 
an honeſt Creditor who has fairly lent his Money. 


Whereupon the Demurrer was over- ruled with great 
Clearneſs. 


ro - Moorecroft verſus Doauding. 


cellur King. | a 
2 e BY the Cuſtom of the Manor, Copyholds were uſu- 
Eſtate in the ally granted for three Lives in Poſſeſſion, or for 
Flats who Oe OF two Lives in Poſſeſſion, and for two or one Life 


Name of a 
pra Bond in Reverſion, making in all three Lives, and 4. being a 
an pan aſ- Copyholder for two Lives of this Manor, upon his 


lien the E- Marriage covenants to {ſurrender his Copyhold to the 


fate as the 


Ceſtui que Uſe of himſelf for Life, Remainder to his Wife for 
Truft or his Life; and likewiſe covenants to purchaſe a rever- 


Executor 


ſhall dire, ſionary Eſtate for one Life in the Copyhold, and to 
727 ae lurrender the ſame to ſuch Uſes as the Huſband and 


and his Exe- Wife, or the Survivor, or the Executors or Adminiſtra- 
cutor brings 


Debt on tte tors of the Survivor, ſhould appoint. 
Bond, and 4 The 


YECOVETS 

Judgment and has the Money paid him, is which he brings a Bill to have a Conveyance of 
the Eftate, "Truſtee decreed to convey to the Plaintiff -and to account for the Profits, but to 
diſcount and be allowed the 200 l. and Intereſt which he paid. 


88 F — ——— at OO 5 
— 


De Term. J. Michacky T7 316 


The Huſband purchaſes a reverſionary Life in the 
Copyhold expectant on the Death of the two Lives, 
and purchaſes it in the Name of a third Perſon, who 
gives a Bond in 200 J. Penalty to the Huſband, to ſur- 
render the Copyhold upon Requeſt to ſuch Perſon and 
Uſes, as the Huſband and Wife or the Survivor, or 
the Executors or Adminiſtrators of the Survivor, ſhould 
appoint. 


The Huſband and Wife died, and the Adminiſtrator 
bringing an Action upon the Bond againſt the Tru- 
ſtee, recovered Judgment for the 2001. Penalty, and 
had the Money paid him, but yet afterwards brought 
this Bill againſt the Truſtee, to compel him to ſur- 
render the Copyhold to the Uſe of the Plaintiff, 


Inſiſted for the Defendant, that this Bill did not lie, 
in regard the 200 J. the Penalty of the Bond, was as a 
{tated Damage for the Breach of Truſt, and that the 
Plaintiff had his Election either to bring his Bill to 
have the Copyhold and a ſpecific Execution of the 
Truft, or might if he pleaſed ſue the Bond and con- a 
tent himſelf with the Penalty ; but that there was no 
Colour of Reaſon, that the Plaintiff ſhould recover 
the 200 J. upon the Bond and the Copyhold too, which 
he was now endeavouring to do. 


Lord Chancellor : There is no Reaſon that the Plain- 
tiff ſhould have the 2001. on the Bond and the Copy- 
hold likewiſe; but the Defendant being a plain Tru- 
ſtee, and continuing a Truſtee for the Plaintift, until 
he has performed the Truſt, muſt account for the 
Profits 6. the Plaintiff, who has in Equity a ſpecific 
Right to the Land, but in that Account the 200 J and 
Intereſt muſt be deducted, and the Defendant the Tru- 
tee to have an Allowance for the ſame, | 


Bennet 
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Caſe 91. Bennet verſus Davis. 

At the Rolls. 
One deviſes 7. . having married his Daughter to one Bennet a 
Fee to his Y * Tradeſman in London, who was extravagant and 


Day in Debt, the Father makes his Will, and deviſes the 
Covert for Premiſſes in Queſtion (being Lands in Fee) to his 
her ſeparate Daughter (the Wife of Bennet) for her ſeparate and pe- 
Tſe, with- 

out appoint- Culiar Uſe, excluſive of her Huſband, to hold the ſame 
24 to her and her Heirs, and that has Huſhand {hould 
the Huſband not be Tenant by the Curteſy, nor have theſe Lands 
5a tract” for his Life, in caſe he ſurvived his Wife, but that 


comes a they ſhould upon the Wife's Death go · to, her Heirs. 
Bankrupt, 


yet the deviſed Premiſſes not ſubject to the Bankruptcy, 


Soon after this the Teſtator dies, and Bennet the 
Huſband becoming a Bankrupt, the Commiſhoners aſ- 
lign the Lands in Queſtion (being the Lands thus devi- 
{ed) to the Defendant Davis in Truſt for the Creditors ; 
and upon Davis's bringing his Ejectment, the Bankrupt's 
Wite by her next Friend prefers her Bill againſt Davis 
the Aſſignee and her Huſband, in order to compel them 
to allign over this Eſtate to her ſeparate Uſe. 


It was objected on Behalf of the Defendant the Aſ- 
ſignee, that * being a Creditor, and having the Law 
on his Side, it would be hard to take the Benefit of 
the Law from him; and that tho the Teſtator might 
intend theſe Lands for the ſeparate Uſe of the Daugh- 
ter, yet that ſuch his Intention was not executed ac- 
cording to Law; foraſmuch as by Law the Huſband du- 
ring the Coverture was intitled to the Wiſe's Eftate in 
her Right; and tho' the Teſtator might have deviſed the 
Premiſſes to Truſtees for the {eparate Uſe of the Wife, 
yet the Queſtion now was, not upon what he might 

5 have 
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have done, but upon what in Fact he had done; and 
I mentioned the Caſe of Harvey and Harvey, Vol. I. 125. 
where a Man had deviſed Goods of Value to his Daugh- 
ter a Feme Covert for her ſeparate Ule, and it not being 
to Truſtees, Lord Cowper apprehended it to be a Cale 
of Difficulty, but declared his preſent Thoughts were 
that the Intention of the Teſtator was againſt the 
Rule of Law, and void ; and I urged, that the Caſe 
of a Deviſe of a Legacy, or of a Term to the Wife for 
her ſeparate Uſe might be good, becauſe theſe re- 
mained in the Executor until Aſſent, and Equity would 
not compel the Executor to aflent, whereby the Inten- 
tion of the Teſtator ſhould be diſappointed, but would 
continue the Executor a Truſtee for the Feme Covert ; 
whereas in the prelent Caſe, the Deviſe being of 
Lands in Fee to the Wife herſelf, who by Virtue of 
the Will only, had an immediate Title thereto, the 
Huſband muſt conſequently be intitled to the Profits 
in her Right, and it would be repugnant to the Law 
to ſay, that he ſhould not take the Profits. 


That here was no Truſt, the Teſtator never having 
intended to truſt the Huſband, and the Wife could 


not be a Truſtee for herſelf; beſides, the Huſband © 


could not properly be a Truſtee for the Wife, they 
both being but one Perſon. | . 


That all this ſtrained Conſtruction was to do that 
which was againſt common Right, (vi) to create a ſe- 
parate Property in a Feme Covert ; and I put this Cale : 


Suppoſe I ſhould have a Rent-charge in Fee, and 
my Son had the Land ſubject to the Rent-charge, 
which {ſhould amount to near the Value of the Land, 
after which J ſhould deviſe the Rent-charge to my 
Son (who had the Land) and {ay by my Will, that the 

Vol. II. 4 M Rent 


Err ES. 
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Rent ſhould not be ſubject to the Debts of my Son, 
in this Caſe the Rent would be ſubject to his Debts, in 
regard it would be merged, and yet this Rent might 
have been given to Truſtees. 


On the other Hand the Plaintiff's Counſel would 


have read parol Evidence to prove, that the Teſtator 
did not intend theſe Lands Thould be liable to the 
Huſband's Debts. 


But the Court would not permit ſuch Evidence to 


be read, it being in the Caſe of a Deviſe of Land, 


which by the Statute muſt be all of it in Writing. 


As to the chief Point, the Maſter of the Rolls took 


it to be a clear Caſe, that it was a Truſt in the 


Huſhand, and that there was no Difference, where 


the Truſt was created by the Act of the Party and 


where by the ACt of Law. 


If I ſhould deviſe that my Lands ſhould be 
charged with Debts or Legacies, my Heir taking {uch 
Lands by Deſcent would be but a Truftee, and no 
Remedy for theſe Debts or Legacies but in Equity; 
ſo in the principal Cale, there being an apparent In- 


tention and expreſs Declaration, that the Wife ſhould 


enjoy theſe Lands to her ſeparate Uſe, by that Means 
the Huſband, who would otherwiſe be intitled to take 
the Profits in his own Right during the Coverture, is 
now debarred, and made a Truſtee for his Wife. 


And admitting the Huſband to be a Truſtee, then 
the Argument of the Creditors having the Law of their 
Side was immaterial z as if the Bankrupt had been a 
Truſtee for J. S. his Bankruptcy {ſhould not in Equity 
affect the Truſt-Eſtate; and that in this Caſe, tho 
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the Huſband the Bankrupt might be Tenant by the 


Curteſy, yet he ſhould be but a Truſtee for the Heirs 
of the Wife. 


Alſo when the Teſtator had a Power to deviſe 
the Premiſſes to Truſtees for the ſeparate Uſe of the 
Wife, this Court in Compliance with his declared In- 
tention, will ſupply the Want of them, and make the 
Huſband Truſtee; and the Defendant the Aſſignee, 
who claiming under the Huſband can have no better 
Right than the Huſband, muſt join in a Conveyance 
for the ſeparate Uſe of the Wife. 


Which was decreed accordingly. 


DE 
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[ Term. S. Hillarii, 


5 1725. 


Caſe 92. Doughty verſus Bull. 


| f Lord Chan- 


lt celloy King. 

[i pg W Obert Doughty the Plaintiff's Father being ſeiſed in 
ii Truſtees in Fee of Lands in Lincolyſhire, deviſed the ſame to 
bl o 2 he Truſtees (his Wife and Son- in- law) and their Heirs in 
5 Profits until Truſt to apply the Rents and Profits thereof until 
1 ale, for th - : 

i Beet of Sale, for the Benefit of all his Children, A. B. C. and 

j 


his fourChil- D, and the Survivors and Survivor of them equally 


| d th | 
1 denied Part and Share alike, and on further Truſt, that as 


1 * ſoon as the Truſtees ſhould ſee neceſſary for the Be- 
5 8 nefit of the Children, they ſhould ſell the Premiſſes, 


1 8 and apply the Monies for the Benefit of his Children 
il a8 ſoon as Part and Part alike, the Shares of the Sons to be paid 


the Truſtees | = K 
den der e. at twenty-one, and thoſe of the Daughters at twenty 


wma cellary for Oe Ox Marriage. 

| the Benefit 6 | | 

1 | of the Children, they ſhould ſeil the Premiſſes and apply the Money for the Benefit of his four 

is Children, equally to be paid at twenty-one or Marriage; A. the eldeſt of the four Children at- 

| | tained twenty-one, and married and died without Iſſue Inteſtate, leaving a Wife. De- 
creed the Land being in all Events deviſed to be ſold, tho' the Time for Sale was left to the 

Executors, was perſonal Eftate, and A.'s Widow muſt have a Moiety of A.'s Share, and the 

Profits of the Land until Sale muſt go as the Money ariſing upon Sale would. 


A. the eleſt Son attained his Age of twenty-one and 
died without Iflue and Inteſtate, leaving a Wife, upon 
4 which 
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which the Plaintiff B. as Heir brought a Bill againſt the 
Truſtees, praying that they might convey to the Plaintiff 
the deceaſed Brother's Share of the Fee- ſimple and In- 
heritance of theſe Lands, and likewiſe for a Share of 


the Rents and Profits of the Premiſſes that had been 


received by the Truſtees. 


The Maſter of the Rolls decreed, that the Lands being 
deviſed to be fold were thereby rendered perſonal E- 
ſtate, and thar all the Children were Tenants in com- 
mon, as well of the Rents and Profits accrued before 
the Sale, as of the Money ariſing by the Sale, and that 
the Wife of the deceaſed Son ſhould have a Motety of 
the {aid deceaſed Son's Share, as well of the Rents re- 
ceived in her {aid Huſband's Life-time as of. his Share 
of the Monies which were to ariſe by the Sale. Upon 
which an Appeal was brought before Lord Chancellor 
King, and it was objected, that as to the Rents ac- 
crued in the Life of the eldeſt Son, who was dead, 
theſe Rents being directed to be for the Benefit of all 
the Children and the Survivors and Survivor of them, 
they were Jointenants thereof, for which Reaſon the 
Widow of the eldeſt Son ſhould not have a Share 
upon the Statute of Diſtribution, and the ſubſequent 
Words equally to be divided Part and Share alike, being 
only Words of Implication, and ſuch as mm a Deed 


would not make a Tenancy in common (a) mult give () vide ante 


Way to the expreſs Words by which theſe Rents were *** 


directed to go to the Survivor. 


Lord Chancellor : The Rents before the Sale were to go 
in the ſame Manner as the Montes ariſing by the Sale, 
and all was to go in common. (Q: the Direction that 


it ſhould go to the Survivor is left out in the Deviſe of 


the Monies ariſing by the Sale, tho' inſerted in the De- 
vile of the Rents until Sale.“) 


The like Clauſe of Survivorſhip in Caſe any of the Children had 
died before twenty-one, appears by the Regiſters Book to have been an- 
nexed to the Deviſe of the Monies ariſing by Sale, 
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As to the other Point (which was the chief) it was 
objected, that this Queſtion was now purely betwixt 
the Heir and Adminiſtrator, Whether upon the Words 
of the Will this Land was turned into perſonal Eſtate 
or not? That the eldeſt Son who was dead had left no 
Creditor, and that the Land was not abſolutely and 
indefinitely directed to be ſold, but as ſoon as the Tru- 
ſtees ſhould ſee it neceſſary for the Benefit of the 
Children; and the Truſtees being made Defendants 
did by their Anſwer upon their Oaths ſay, that they 
thought it was not for the Benefit of the Children, that 
the Land ſhould be fold ; that the reſt of the Children 
were Infants, and could not judge one Way or other ; 
and in Point of Reaſon it ſeemed not to be for the Be- 
nefit of the Children (at leaſt as yet) to have a Sale; 
for at preſent the Children's Proviſion was ſafer, while 
ſecured by terra firma, than when turned into Money, 


which might lie dead and yield no Profit; and if put 


out, might be loſt upon an ill Security; whereas 
while it continued upon Land, it could not be loſt; 
and tho it was true, that (regularly ſpeaking) Lands 
deviſed to be ſold are thereby turned into Money, and 
conſtrued in Equity as perſonal Eſtate, yet that was 
not ſo in all Caſes; as ſuppoſe Lands were deviſed to 
be ſold for Payment of Debts, and on the Teſtator's 
Death it ſhould appear, that the Debts might be paid 


in a reaſonable Time out of the Profits, or by a Sale 


of a ſmall Part only of the Eſtate; in the one Caſe no 
Part of the Land, and in the other but a ſufficient 
Part thereof ſhould be ſold, and this in Favour of the 
Heir; ſo in the principal Caſe, in Favour of the Heir 
and againſt the Adminiſtrator, the Land not being as 
yet ſold, nor thought proper to be ſold by the Truſtees, 
nor decreed to be ſold by the Court in the Life of the 
eldeſt Son, it ought, as to the eldeſt Son at leaſt, to 
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be eſteemed, as in Fact and in Truth it was, a real 


Eſtate. 


Lord Chancellor. The Rule being, that Lands deviſed 


to be fold are thereby made perſonal Eſtate, this Caſe is 


within {uch Rule; the Lands are here deviſed to be 
ſold, and only the Time of the Sale left to the Diſcre- 
tion of the Truſtees ; Wherefore this Cale being with- 
in the general Rule, mult be determined accordingly. 


Affirm the Decree. 


Stephens verſus Stephens. Cafe 93. 
Lord Chan- 

cell;r King. 

NE ſeiſed of a Leaſchold Eſtate for the Life of A Deviſe 


A. held of the Church, makes his Will, and after * 


ſeveral Legacies deviſes an Annuity out of the Leaſes Church. 


hold Premiſſes to B. for his Lite, and directs that if B. CES 


ſurvives A. (the Ceſtui que Vie in the Leaſe) then the Te- d Me, 
ſtator's Executor {hall purchaſe the Leaſehold Premiſſes fator's Exe. 


for the Life of C. the Teſtator's Kinſman ; and then cute fe 


purchaſe the 


deviſes that his Executor out of the Surplus of the Fremiſſes for 


Leaſehold and perſonal Eſtate ſhall keep the Premiſſes 7.8. reg 


in Repair; but fi the Leaſehold Premiſſes could not be Teitator's 


ſo purchaſed, then he deviſes the Surplus of the Eſtate 8 


whether 7. 1 
to the Plaintiff, and makes J. S. his Executor in Truſt 9 t 


Intereſt by 
only, giving him a {mall Legacy. this Will 


The Executor purchaſed the Leaſehold Premiſſes for 
the Life of C. and the Queſtion was, whether the 
Plaintiff or the Defendant C. was inticled to the Sur- 
plus of the Profits thereak | 2 


For the Plaintiff it was urged by the Solicitor Ge- 
neral that as, if the Leaſe could not be purchaled for 


Cs Life, the Plaintiff was then to have that Money 


with 
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with which the Purchaſe was to have been made, ſo 
now the Leaſe was purchaled with the Teſtator's Mo- 
ney, the Plaintiff ought to have this Leaſe, and that 
the Teſtator mult intend ſo, otherwiſe he would have 
given the Money, if not laid out in the Purchaſe, to 
the Defendant C. which the Will had not done; 
that it was a very idle Pretence for C. to claim the 
Leaſe for no other Reaſon but becauſe he was one of 
the Lives for which the Leaſe was taken, which could 
3 relate only to the Duration of the Leaſe, and did 
4 not import any Benefit to the Defendant. Alſo if 
| there was no Diſpoſition of the Leaſe by the Will, 
i then the Teſtator would have died Inteſtate as to this 
I Leaſe, and conſequently it mult have gone to his next 4 
1 of Kin, according to the Statute of Diſtribution of 4 
al Inteſtates Eſtates. ] 


= 
1 £ N — 
* e. 7 * * of 


1 Lord Chancellor : The Plaintiff cannot have this Leaſe, 
the Deviſe to him being upon a Contingency which 
_=s never happened, (viz. ) if the Leaſehold Premiſſes 
. could not be purchaſed for the Life of the Defendant, 

whereas ſuch Purchaſe has been made by the Executor. 


G Nd Fn, 
&. © © N 


— 
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2dly, The Executor cannot claim the Leaſe he 
being only Executor in Truſt, and having an expreſs 
FL Legacy, neither does he in Fact lay claim to the ſame. 
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zaly, The next of Kin will not be intitled thereto, 
it appearing that the Teſtator did not intend to die in- 
teſtate as to any Part of his Eſtate. But, 
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athly, The Defendant C. is the Perſon intitled to the 
Leaſehold Premiſſes, this being the Caſe of a Weſtern 
Manor where it is the uſual Way to put in a Son's, a 
Daughter's or a Wife's Life, by which it is meant 
to give the Eſtate to ſuch Son or Daughter, &c. and 
" this the rather appears to have been a beneficial Deviſe, 
1 1 becauſe 
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becauſe in he deviſing Clauſe the Teſtator calls the 
Defendant his Kinſman, and here lighter Words will 
ſerve to give the Leaſehold Premiſſes to the Defendant, 
foraſmuch as no other Perſon can take them, and it 
is a dark Will. 


— 


But afterwards upon a Rehearing (a), for the Rea- () Mere. 


ſons given by the Solicitor General, the Chancellor re- ef. yo 


verſed his former Decree, and held that by this Will 
the Plaintiff was intitled to the Leaſe. 


_ Caſe 94. 
Eden verſus Foſter. Le ie 
cellor King, 
HE free Grammar School of Birmingham was 70 + 10 
founded by King Edward the VIth, who endowed 1% Clif 


the ſaid School, and by his Letters Patent appointed b Gi 


perpetual Governors thereof, who were thereby enabled The King 


to make Laws and Ordinances for the better Govern- rv gr 


ment of the ſaid School, but by the Letters Patent no endows it, 


expreſs Viſitor was appointed, and the legal Eſtate of Got 
the Endowment was veſted in theſe Governors, whohavethe 
egal Eſtate 


of the Endowment veſted in them, and there are no expreſs Words appointing them Viſitors; 
reſolved a Commiſſion may iſſue to viſit and call to an Account theſe Governors. 


After a Commiſſion had iſſued under the Great Seal 
to inſpect the Management of the Governors, and all the 
* 20 being already heard and over-ruled, it was 
now objected to this Commiſſion, that the King having 
ee Governors, had by Implication made them 
Viſitors likewiſe, the Conſequence of which was, that 


the Crown could not iſſue out a Commiſſion to viſit 


or inſpect the Conduct of theſe Governors, according 
to = expreſs Words of Lord Coke in 10th Report, 
31. 4. the Caſe of Sutton's Hoſpital. 
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The Matter firſt came on before Lord Chancellor 

Macclesfield, and afterwards before Lord King, who de- 
fired the Aſſiſtance of Lord Chief Juſtice Eyre, and 
Lord Chief Baron Gilbert, and accordingly the Opi- 
nion of the Court was now delivered ſeriatim, that 
the Commiſhon was good. 


1/, It was laid down as a Rule, that where the 
King is Founder, in that Caſe his Majeſty and his 
Succeſſors are Viſitors ; but where a private Perſon is 
Founder, there ſuch private Perſon and his Heirs are, 
by Implication of Law, Viſitors. 


2dly, That tho' this viſitatorial Power did reſult to 
the Founder and his Heirs, yer the Founder might 
veſt or ſubſtitute ſuch viſitatorial Right in any other 
Perſon or his Heirs. IL 


34ly, They conceived it to be unreaſonable and of 
miſchievous Conſequence, that where Governors are 
appointed, theſe, by Conſtruction of Law, and with- 
out any more ſhould be Viſitors, ſhould have an abſo- 
lute Power, and remain exempt from being viſited them- 
ſelves. And therefore, 


 4thly, That in thoſe Caſes where the Governors or 
Viſitors are ſaid not to be accountable, it muſt be in- 
tended, where {uch Governors have the Power of Go- 
(% Vide vernment only, and not where they have the (a) legal 


Duke's Cha- Eſtate and are intruſted with the Receipt of the Rents 
ritable Uſes, 


pog. 68. cap, ar:d Profits, (as in the preſent Caſe) for it would be 


6. the Cale 5.0 RES . a | 
of The Je Of the molt pernicious Conſequence imaginable, that 


pital of Su- any Perſon intruſted with the Receipt of Rents and 


ton-Cold- 7 ; a + 
fla, ang Profits, and eſpecially for a Charity, though they 
the like De- 3 | | mail- 
termination | | 


in the Caſe of Hynſhaw and Pydwers verſus The Mayor and Corporation of Morpeth, Duke's Ch. 
69. which the Chancellor and Chief Baron citcd on this Occaſion and affirmed to be Law. 
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miſimploy never {o much theſe Rents and Profits, 
ſhould yet be unaccountable for their Receipts; this 
would be ſuch a Privilege as might of itſelf be a 
Temptation to a Breach of Truſt. 


5:hly, That the Word | Governor | did not of itſelf 
imply Viſitor; and to make ſuch a Conſtruction of the 
Word againſt the common and natural Meaning of it, 
and when ſuch a ſtrained Conſtruction could not be for 
the Benefit, but rather to the great Prejudice of the 
Charity, would be very unreaſonable ; beſides, it would 
be making the King's Charter operate to a double In- 
tent, which ought not to be. 


6thly, Whereas it had been objected that the Com- , ,, 

ower 
miſſioners by this Commiſſion had a Power given may be gi- 
them to make By-Laws, by Virtue whereof ſuch By- e oonm 
Laws might be made as would deſtroy even the Di- make By- 
rections of the original Founder, and the very End of u 


the Charity: : Charity, but 


where the 
Power given to ſuch Commiſſioners to make By-Laws is too extenſive, it will be void only 
ps tanto, 


To this it was anſwered, That the Power given to 
thele Commiſhoners for the making of By-Laws mult be 
intended for the better regulating and preſerving the 
Charities given, and not for the perverting or over- 
turning them; and if the Letters of Commiſſion gave any 
larger Power, they would be void only pro tanto; tho' it 
was obſerved with Regard to the Powers given by the 
preſent Commiſſion, that they did not differ from ſeveral 
Precedents of the like Nature, which were all penned 
in the ſame Manner; as for Inſtance, in the Cafes 
of Winbourne, Bafingſtoke, and Plimouth Schools, in 
all which Governors were appointed, but yet theſe 
Schools are, and have been vilited ; ſo that the Ob- 


jection 
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Caſe 985. 


Lord Chan- 
cellor King. 


2 


jection was over- ruled, and the Commiſſion under the 


Great Seal reſolved to be well iſſued. 


Sir Barnham Rider verſus Fir Charles 
Mager & al, & e cont. 


Dmiral Littleton by Will dated 18 March 1713. de- 
viſed to his Wife fix Houſes in Bury-ſtreet London, 
in the Poſſeſſion of —— in Bar of Dower, and ſub- 


jet to his Legacies deviſed to his eldeſt Daughter and 


her Heirs one Moiety of his real Eſtate, as alſo one 


Moiety of his perſonal Eſtate, and deviſed to his 
younger Daughter and her Heirs the other Moiety of 
his real Eſtate and alſo of. his perſonal Eſtate ; he de- 
viſed to his Godſon James Maſters ſecond Son of Sir Har- 
court Maſters 500 1. Part of the Money owing to him 
by Sir Harcourt ; the reſt of the Money owing to him 


by Sir Harcourt he gave to and amongſt all the reſt of 


the younger Children of Sir Harcourt, the ſame to 
remain in Sir Harcourt's Hands until the Children 
ſhould be capable of receiving it; and the Legacy or 
Share of any of them dying before {uch Time, to go 
to the Survivors and Survivor of them. 


Afterwards the Teſtator married his eldeſt Daughter 
to the Plaintiff Sir Barnham Rider, giving with her 
a Portion of 5000, in Money, and previous to 
that Marriage, by Articles dated the 28th of October 
1717. covenanted to ſettle one Moiety of all his real 
Eſtate to the Uſe of himſelf for Life, Remainder to 
Sir Barnham and his intended Wife for their Lives, 
Remainder to the younger Children of the Marriage 
in Tail General, Remainder to Sir Barnham in Fee, and 
alſo covenanted, that he would ſtand poſſeſſed of one 
Moiety of all ſuch perſonal Eftate as he ſhould leave 
at his Death, (ſubject only to his Debts and ſuch Le- 
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gacies as ſhould amount to 50001.) in Truſt for 
Sir Barnham and his ſaid intended Wife for their 
Lives, and afterwards to be paid to their younger 
Children. 


Subſequent to this the Teſtator made a Codicil to 
his Will, thereby reciting that he had by Deed dated 
the ſame Day, purſuant to a Power, limited a Join- 
ture of 4001. per Annum to his Wife for her Life 
in Bar of Dower, and then gave his South-Sea Stock 
(being about 3000 J.) to his youngeſt Daughter, and 
confirmed his former Will ſubject to the Arti- 
cles made on the Marriage of his Daughter to Sir 


Barnham Ryder; and the Teſtator having a Debt due 


to him from one Batſon his Brothet-in-law of 3001. by 
his Codicil deviſed to this Batſon the Money owing 
from him to the Teſtator. 


After the making of this Will and Codicil, the Te- 
ſtator and his Wife mortgaged the ſaid Eſtate to 
one Clayton for 30001. about which Time Sir Har- 
court Maſters, who at the making of the Will was 
indebted to the Teſtator in about 1000 J. did at the 
Teſtator's Deſire pay in this 1000 J. unto the Te- 
ſtator. 


Allo Batſon acquainting the Teſtator that he would 


pay him in his Debt, the Teſtator thereupon ordered 


his Agent to receive the ſame from Batſon, but to take 
no Intereſt, 


After the making of this Will, and in the Life-time 
of the Teſtator, the ſecond Son of Sir Harcourt Ma- 
ſters died, but Sir Harcourt's other younger Sons were 
then living, and made Plaintiffs in the Croſs Cauſe. 
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A. having a Hereupon the Queſtions were, 1½, whether the 
Dort due to younger Children of Sir Harcourt Maſters were intitled 


him from 


J. S. deviſes to any Part of the 10001]. Debt given them by the 
„ F. ad Will, but received by the Teſtator after the making 


the Reſidue thereof, 

of it to C. 

but does not mention what the Debt is which is owing from J. S. A. receives the whole 
Debt in his Life-time, B. dies in the Teſtator's Life-time: The Teſtator's receiving in the 
Debt in his own Life-time is an Ademption of the Legacy, as to the Deviſe of the Refiduum 


of the Debt; but it may be otherwiſe as to the certain Legacy given to B. if B. had fur- 
vived the Teſtator. 


A. deviſes And as to this it was argued, that with Reſpect to 
5001, Le- 


gacy to the the 500 J. Part of the ſaid Debt given by the Teſta- 


ſecond Son 


of J. G. and tor to the ſecond Son of Sir Harcourt, if the ſecond 


deviſes other Son had ſurvived the Teſtator there might have been 
oe ſome Reaſon, that tho' the Teſtator after the making 


Sons of J. S. of his Will had received the ſame, yet the ſecond 


and declares, 


chat if any Son of Sir Harcourt ſhould be intitled thereto, becauſe 
of the houn- it was a certain Sum of 5001]. which was given by the 


ger Sons of 


J. S. ſhould Wall to the {aid ſecond Son; and where a certain Sum 
lie before is given out of any Fund, if the Teſtator himſelf in 


they are ca- 


pable of re. his Lafe-time receives it, whereby his perſonal Eſtate 
ceiving their 


Een. is increaſed, this muſt be made good to the Lega- 
Share or Le- tee out of {ome other Part of the perſonal Eſtate ; 


gacy of him 


7, ding ſhall but where the Thing given is ſpecific, (vix.) ſuch a 
go tothe Debt, or the Reſidue of the {aid Debt, and the Teſta- 


Ne cn tor himſelf afterwards receives in this Debt, as the 
ele Deviſe is ſpecific, and the Thing in Specie by the Act of 
tor's Liſe- the Teſtator does not continue to have any Subſiſtence, 
_ 2 this is properly and reaſonably an Ademption of the 
to the ſecond Legacy; and that it is a material Diſtinction where the 
Son ſhall not Teſtator (a) himſelf calls in a Debt which he has deviſed 


ſurvive. 


(% Qzere, by his Will, and where the Debtor unprovoked or un— 
_— wa called upon pays it in; for in the latter Caſe it cannot 


Earl of be ſaid to be the Act of the Teſtator, and therefore 
rn. , would be no Ademption nor Revocation of the Will; 
Feel, but in the former Caſe (and which was the preſent Caſe) 
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the Admiral called for the Debt from Sir Harcourt, and 
having received it, and the Legacy of the Reſidue to 
the younger Children of Sir Harcourt being ſpecific, 
the Teſtator himſelf had by his own Act put an End 
to the Legacy and extinguiſhed the ſame. 
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And tho objected that by this Will it was declared, 
that if any of the younger Children of Sir Harcourt 
Maſters ſhould die before they were capable of recei- 
ving their Share, then the Share or Legacy of him or 
her ſo dying ſhould go to the Survivors or Survivor; 


Yet the Court took it, that this muſt be intended if 
the Legatee ſhould have ſurvived the Teftator, fo that the 
Right to the Legacy became vefted in him, and that in 
{uch Caſe only the Survivor ſhould take; but that where 

the Legatee died in the Life of the Teſtator, as nothing 
could ever veſt in the Legatee, ſo neither could it ſur- 
vive from him; but at the fame Time the Court ad- 
mitted, that where a Deviſe is to 4. for Life, Remain- 
der to B. and A. dies in the Teſtator's Life-time, B. 
ſhall take preſently ; or if a Deviſe be to A. (a) and 1 
B. and A. dies in the Teſtator's Life- time, and then the 
Teſtator dies, there B. ſhall have the whole; for theſe 
Caſes ſeem to be within the plain Intention of the Te- 
ſtator; but in the principal Caſe it was quite a Strain, 
to ſupport a Legacy given out of a Fund which the 
Teſtator himſelf had by his own voluntary Act put an 
End to; for which Reaſon Lord Chancellor declared 
that all theſe Legacies to the younger Children of 
Sir Harcourt Maſters were extinct, and {ſhould not be 
made good ; and upon this Point were cited Raymond 
335. Paulet's Cale, Swinbourne 7 Part, cap. 20, 447. () 2 Vern. 


and the Caſe of (b) Orm verſus Smith. 687. 


Abridgment 
of Caſes in 


Equity 392. 
2dly, As 
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B. owes l. 2dly, As to the Point, where the Teſtator deviſed 
a Debt, A. | 


by Wil to Batſon the Money which he owed the Teftator, 
3 _ and which he afterwards himſelf received, Lord Chan 
and after- cellor ſaid this alſo was clear; for though the Evi- 


wards re- 


wares 1% dence was not ſo ſtrong as to the Teſtator's calling 
Limſelf in in the Money, yet there did not appear to have been 
gg iq any Intention in him to forgive any Thing but the 
1 Ay. Intereſt of this Debt, and that this was intended to 
Lezacy, be no more than a Releaſe by a Will, which tho' not 


(a) x Vent. in (a) Strictneſs a Releaſe (for it being by Will 


89. Fane could operate only as a Legacy, and muſt be Aſſets, 


lier verſus and liable to pay the Debts of the Teſtator) yet it 
ao... only intended as a Releaſe by his Will, Chich 
Intention was altered by the Teſtator's conſenting j in 
his Life-time to receive the Debt himſelf, and the Will 
intimated no more than that the Teſtator's Executors 
ſhould not after his Death give any Trouble or Mo- 
leſtation to Batſon for this Debt; and therefore as to 
this Legacy claimed by Batſon, the Court declared that 
it was alſo extinct. | 


The next Point was concerning the Moiety of the 
real Eſtate of Admiral Littleton, which he covenanted to 
ſettle to the Ule of himſelf for Life, Remainder to the 
Uſe of Sir Barnham Ryder, Cc. 


A. has two and; it was :nſiſted, and ſo beld by the Court, that 


Daughters 
g. and C. tho' this was but a Covenant, and therefore at Law 


and deviſes no Revocation of the Will by which the Teſtator had 


one Moiety 


of bis real diſpoſed of his real Eſtate, yet that the ſame being for 


and perſonal 411 ' 
Fade te g à valuable Conſideration, was in Equity tantamount 


the other to a Conveyance, and conſequently in Equity a Revo- 
Mot Of cation of the Will, as to the Moiety of the {ix Houſes 
perſonal 2 deviſed 
Eſtate to C. 


and afterwards A. in Conſideration of Marriage covenants to ſettle a Moiety of his real Eſtate 
upon the Huſband that marries B. the Huſband ſhall have one Moiety by the Settlement, 
and the Wiſe the Moiety of the other Moiety by the Will, 
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deviſed by the Teſtator to his Wife; ſo that the 
Plaintiff Sir Barnham Ryder was intitled to one clear 
Moiety of the real Eſtate, and to an Account of the 
Rents and Profits thereof from the Death of the Teſta- 
tor. But, 


As to the {ix Houles deviſed to the Teſtator's Wife, 
it being the Teſtator's Intention that ſhe thould have 
them, the Court held that ſhe ſhould have a Satisfaction 
out of the remaining Moiety, and that the Wife ſhould 
not ſuffer by the Marriage Articles, there being enough 
out of the other Moiety to ſupply and ſatisfy the De- 
viſe of the {ix Houſes to her; altho' on the other Side 
it was objeCted, that the Wife having a Jointure of 
4001. per Annum made to her, there was the leſs Rea- 
{on for the Court to {tram any Thing in her Favour 
againſt the Coheir the youngeſt Daughter, who was 
left but indifferently provided for, the Remainder of 
this 400 l. per Annum Jointure being to go over, after 
the Jointreis's Death, to collateral Heirs Male. 


In the next Place, as to the other Moiety of the N 
real Eſtate, it was decreed, that the Teſtator's Widow 1 
was to have for her Life ſix Houſes Part thereof, and i Meſ- . 
the Reſidue of ſuch Moiety ſubject to the Wife's Eſtate che ref of his 


for Life in the ſix Houſes, to be divided in Moieties, NN kk 
one Moiety thereof to go to the elder Daughter, two Daugh- 


and the other to the younger; and tho' it was inſiſted, ** w Id * 


that it appeared to be the plain Intention of the Te- wards on the 


ſtator that both Daughters ſhould have equal Portions — 


by the 5000 J. in Money given to the eldeſt Daugh- Daughter he 
ter on her Marriage, and the 5000 J. which the Teſta- gte ene 


ſettle one 


tor reſerved Power to diſpoſe of in Legacies by his Will, Moiety on 
* z , r 
and that it was a very (a) common Cale, where a Man Huſband 


by Will gives a Portion of 1000 J. to one of his Daugh- te Peviſc of 
the fix 


ters, and afterwards lives to marry that Daughter, and Houſes ſhall 


- be good, and 
Vol. II. | 4 Q | Ses ſupfiſt out of 
the remaining Moiety (a) 2 Vern, 115. Preced, in Chan. 183. 
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Moiety of his real and 


ww 


gives her 1000 J. or ſome greater Portion, to conſtrue 
ſuch Portion to go in Satisfaction and Diſcharge of the 
Legacy, ir being as if the Teſtator had himſelf paid 
his own Legacy in his Life- time; and that it was with- 
in the ſame Reaſon in the preſent Caſe, where the 
Teſtator by his Will gave a Moiety of his real and 
perſonal Eſtate to his eldeſt Daughter, and afterwards 
in his Life-time upon her Marriage, gave her a Moiet 
of his real and perſonal Eſtate, that this ſhould be a 
Satisfaction and Payment of the Legacy: 


Yet to this the Lord Chancellor ſaid, that tho' it 


might be the Intention of the Teſtator, it was never- 
theleſs going too far from plain Words; and this 


zale was the ſtronger, in regard that after the Teſta- 
tor had entered into theſe Articles for the giving Half 
his real and perſonal Eſtate to the Plaintiff Sir Barn- 
ham Ryder, he executed a Codicil whereby he con- 
firmed his Will ſubject to the Articles; which 
Confirmation was a Republication of his Will, and 
as if he had wrote it over again, or had after- 
wards for a valuable Conſideration aſſigned over a 
perſonal Eſtate to his eldeſt 
Daughter, by which the {aid Moiety thus diſpoſed of 
did no longer continue any Part of the Teſtator's 
Eſtate, ſo that the Teſtator afterwards by deviſing a 
Moiety of his real and perſonal Eſtate, muſt be in- 
tended to have meant the remaining Moiety only, and 


to have divided that Moiety into Moieties. 


r eee 5thly, It being urged that the Teſtator Admiral 
mortgages, Littleton and his Wife having joined in the Mortgage 
daten Rev0- by Leaſe and Releaſe and Fine, this was a Revocation 
Will only of the Admiral's Will : I 
pro tanto, 


Lord Chancellor replied, that it could only be a Re- 


vocation pro tanto. 
I | 6thly, 
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6thly, It was contended that this Mortgage being a 
Debt, muſt be paid out of the perſonal Eſtate, nay that 
it ſhould be paid out of the perſonal Eſtate prior to the 
ſpecific Legacies, at leaſt before the pecuniary Lega- 
cies, and it was ſaid to have been determined (4), that 
a Mortgage ſhould be paid out of the perſonal Eſtate, 
in Preference to the Cuſtomary or Orphanage Part by 
the Cuſtom of London; which laſt was admitted by the 
Court, becauſe the Cuſtom of London cannot take 
Place till after the Debts paid, however it was after- 
wards admitted by the Counſel on both Sides, that the x" abut 
Land being made by the Teftator himſelf a Fund for * Freeman 


ſhall be ap- 
the Payment of the Mortgage-Money, tho' the ſame plied to pay 


ſhould be eaſed agamit an Adminiſtrator or reſiduary Mortgages, 


. . 1 preferably to 
Legatee, yet it ſhould not be eaſed ſo as to diſappoint theCuſtom:- 


any of the Debts, Or even (b) Legacies given by the ry or Or- 


phanage 


Will, either ſpecific or pecuniary. Part, ſo. a- 
| FE: 8805 gainſt a re- 
ſiduary Legatee, but not againſt a pecuniary or ſpecific Legatee. (% Vide ante, Davis 


verſus Gardiner 187. 


Cheſter verſus Painter. Caſe 96, 
At the Coun- 
cal, 


| | PON an Appeal to the King in Council from a One deviſes 


a l , - a Third of 
* Decree in the Court of Chancery in the Iſland of 20 b e 
Ant glua 2 s whatſoever 
3 | | to his Wife, 
and two Thirds of all his real and perſonal Eftate to his Son J. S. and his Heirs; the Wife 
has but an Eſtate for Life in the third Part of the real Eſtate, the Word E/tate being intended 
to deſcribe the Thing only, and not the {ntere/? in the Thing, and when the Teſtator intends 
to paſs a Fee, he adds the Word Heirs to the Word Eftate, 


The Caſe was: One John Painter ſeiſed in Fee of a 
real Eſtate, and poſſeſſed of a perſonal Eſtate, in June 
1711, made his Will, and thereby gave and bequeathed 


One 


(a) This was determined in the Caſe of Ball verſus Ball, by Lord 
Macclesfield in 1720. 
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one third Part of all his Eſtate whatſoever to his 
Wife Anne,” and deviſed to his Son John Painter and to 
his Heirs two Thirds of all his real and perſonal Eſtate, 
upon Condition to pay his Debts; and gave to J. S. 
the Sum of payable at twenty-one, and in the 
mean Time he to have the yearly Sum of which 
did not amount to the Intereſt of the Legacy given to 
him. J. S. died under twenty-one, and his Execu- 
tors demanded the Legacy preſently. 


In the Privy Council were preſent inter al the Lord 
Chief Juſtice Raymond, Sir Joſeph Fekyll Maſter of the 
Rolls, and the Lord Chief — Eyre; and the Que- 


ſtions were, 


„Whether the Wife, to whom the third Part of 
all the Teſtator's Eſtate whatſoever was deviſed, ſhould 
have an Eſtate in Fee, or only an Eſtate for Life? 


2dly, Whether the Wife ſhould have a third Part of 
the perſonal Eftate free from the Debts, or only a 


third Part of ſo much as ſhould remain after Payment 
ot Debts? 


: . „ 34h, Whether the Executor of J. S. fhould be paid 


at his Age of this Legacy preſently, or wait until ſuch Time as J. S. 

dee Would, if he had lived, have attained his Age of 
dics before 

twenty-one, TWenty- one? 

his Execu- 


tors ſhall not have the Legacy until ſuch Time as A. ſhould have come to twenty-one, if he 
had lived. 


As to the firſt, the Chief Fuſtices and the Maſter of 
the Rolls without Difficulty held, that by the Deviſe 
of a third Part of all the Teſtator's Eſtate whatſoever 
the Land did paſs, as well as the perſonal Eſtate, by Vir- 
tue of the Word | whatſoever ;] but they conceived 
that the Wife ſhould have but an Eſtate for Life therein, 
the Word LE being rather a Deſcription of the 

Thing 
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Thing itſelf, than of the Teſtator's Intereſt in it; and 


by the next Clauſe it appeared, that where the Teſtator 
intended to give a Fee, there he took Care to add the 
Word | Heirs | to the Word | Eſtate. | * 


But as to the two other Points, the Judges and the Ma- 
ſter of the Rolls took Time to conſider, and having met 
together, they all agreed, and Raymond C. J. delivered it 
as their unanimous Opinion with Regard to the ſecond 
Point, that the Widow ſhould have her Thirds not liable 
to the Debts, they being by the exprefs Words of the 
Will fixed upon the other two Thirds, by which the 
Deviſe to the Wife was rendered clear; and upon this 
Point were cited Dy. 5 9. b. 164. 4. Goldsb. 149. 


As to the third Point they likewiſe held unani- 
mouſly, that the Executors of the Legatee ſhould (a) (a) vide 


wait for their Legacy until ſuch Time as their Te- by Lone 
ſtator ſhould, in Caſe he had lived, have attained twenty- ans, and 


one, ic being unreaſonable that the Executors of J. S. d Bittner 


tion there 


ſtanding in his Place ſhould be in a better Caſe than J. taken be- 
S. himlelf would have been, had he been living; and Jn me 


Executors or 


it was to be preſumed that the firſt Teſtator had made Adminiſtra- 


5 f 8 | < 4 tors of a Le- 
a Computation of his Eſtate, and conſidered when the a 


{ame would beſt bear and allow of the Payment of this ui 
| | Cy 4 4 
Legacy; and there could be no Reaſon given why an un- mer 


ment, and 
certain Accident ſhould accelerate the Payment of this te Deritee 


Legacy before the Time which was at firſt intended for 
that Purpoſe. See in Support of this Reſolution, 2 Vern. 
94, 199, but 1 Leo. 277. Lady Lodge's Cale, contra. 


The above Caſe was reported to me by the Right 
Honourable Sir Foſeph Jekyll Maſter of the Rolls. 
Vol. II. 4R Attorney 


But ſee the Caſe of Thbetſon verſus Beckwith, where the Deviſe was, of 
all my Eſtate to A. for Life, and to T. D. after her Death, he taking the 
eſtator's Name, and if he refuſed, to M. B. and her Heirs for ever. 
The Maſter of the Rolls held J. D. took only an Eſtate for Life; but 


11 Dec. 1725. Lord Talbot was of Opinion T. D. had a Fee, and varied 
the Decree at the Rol!s, 
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Caſe 97. 


Lord Chan- 
cellor King. 


In the Caſe 
of a Will, 
tho' an ex- 


preſs Lega- 


Attorney General verſus Hooker, 
and 
Somner verſus Hooker. 


HIS Suit (inter a) was for a Diſtribution of 
the Surplus of a perſonal Eſtate : 


cy be given to the Executors, yet if a Legacy is alſo given to the next of Kin, this is equally 
a Bar to the next of Kin, as to the Executors ; and therefore if the Surplus be not diſpoſed of 
by the Will, the Executors ſhall have it. Qu. 


The Caſe was, one having a Siſter, who was next 
of Kin, and having ſeveral Sums of Money in the 
South-Sea and Bank, made his Will, whereby he deviſed 
100 J. per Annum to his Siſter for Life, and the Reſi- 
due of his Bank-Stock to his Executor, and deviſed 
per Annum out of his South-Sea Stock to ——— 
Remainder of his {aid Stocks to- he deviſed the 
Furniture of his Houſe to his Executor and the Heirs 
of his Body, giving an expreſs Legacy of a Sum of 
Money to his Siſter, and making one who did not ap- 
pear to be any Relation to him Executor ; but there 
was no Diſpoſition of the Surplus of his perſonal Eſtate. 
On the Death of the Teſtator, the Queſtion was, how 


the Reſidue of the perſonal Eſtate ſhould go? 


Inſiſted by Mr. Lutwyche and Mr. Talbot on Behalf 
of the Siſter the next of Kin, that here being an ex- 
preſs Legacy to the Executor, it neceſſarily implied 


that he was to have no more, expreſſio unius eſt excluſio 


alterius, the Executor could not have all and ſome; 
and tho the Siſter had an expreſs Legacy as well as 
the Executor, yet this did not bar the next of Kin 
from taking (under another Will) by the Statute 
of Diſtribution; that in moſt of the Caſes which had 
been decreed where the Executor had an expreſs Le- 


gacy, the next of Kin had one too, which yet was no 
4 Objection 


A... i. tt. Aa. 


De Term. FJ. Hill. 1725. 339 
Objection againſt letting ſuch next of Kin into a Diſtri- 
bution; they admitted the Caſe of Ball and Smith in 
Lord Harcourt's Time, where the Teſtator marrying 
the Widow and Executrix of one Atkins, who as Execu- 
trix was poſſeſſed of a conſiderable Quantity of Plate, 
and the Teſtator Smith by his Will gave to his ſaid 
Wife all the Plate and Goods which he had with her, 
and made her Executrix, without diſpoſing of the Sur- 
plus; this being in the Cale of a Wife, Lord Harcourt de- 
creed the Surplus to her; but they obſerved at the ſame 
Time that the Plate and Goods were what ſhe alrea- 
dy had as Executrix of her former Huſband, and 
therefore the Deviſe thereof to her was in Strictneſs 
void; that according to Lord Macclesfield's Opinion 
every Executor was but a 'Truſtee, and that if an Ex- 
ecutor dies inteſtate, all the perſonal Eſtate the Pro- 
perty whereof is not altered, will go to the (a) Ad- (e) See the 
miniſtrator de bonis non, Tc. and not to the next of Kin Hatt of the 


| Duke of Rut- 
to the Executor. | land verſus 


Ducheſs o 


Rutland, ante 97. & Farrington verſus Knizhtley, Vol. I. 


. * jo [4 A ron os * N 5 1 
N n 5 


Solicitor General contra; It is a very ſtrange Conſtruc- 
tion that becauſe the Teſtator not knowing (perhaps) 
how far his perſonal. Eſtate will hold out, gives in 
all Events an expreſs Legacy to his Executor, there- 
fore the latter {hall not have the Reſidue as Executor! 
ſurely he ſhall; but in this Caſe it is the ſtronger, 
lince as to theſe Stocks out of which particular Annui- 
ties are given to ſome Perſons for their Lives, the Re- 
mainder is deviſed to the Executor, which ſhews that 
the Remainder of the whole was intended to go to 
him; and it is like the Cafe of the Ducheſs of (b) Beaufort, () See Far- 
where the late Duke of | Beaufort gave the Ule of his 6a, rr 
Plate to his Wife for Life, and after her Death gave ubi ſupra. 
the Plate to his Grandſon (afterwards Duke of Beaufort) 
and made his Wife Executrix, without diſpoſing of the 
Surplus of his perſonal Eſtate ; whereupon, tho' the 
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Court of Ohaticery FRO the Surp eplcs to go to the 
next of Kin, yet the Houle of Lords revetfed that De- 
cree and gave it to the Wife. 


Lord Chancellor: 1 could wiſh an Act of Parlia- 
ment was made to redtice this Point to a Certainty 
for if it were once ſettled either Way it would be well 
enough; but in the preſent Cale, if the expreſs 
Legacy to the Executor be allowed to exclude him 
from taking the Surplus, by the fame Reaſon the ex- 


preſs Legacy to the next of Kin will bar her likewiſe ; 


and then, here being Excluſion againſt Excluſion, the 
Law muſt take Place and the Executor have the Sur- 
plus as Executor. 


As to what has been urged, that if an Execiitor dies 
inteſtate, all the perſonal Eftate, the Property whereof 
is not altered, {hall go to the Pre hs de bonis non, 
Wc. and not to the next of Kin of the Executor; this 
is true, becauſe from the Time the Executor dies in- 
teſtate, the firſt Teſtator dies inteftate alſo, and it was 
the Executor's own Fault that he did not, as he might, 
alter the Property. 


But the Law ſays, and the general Notion of Man- 
kind 1s, that the making a Man Executor, 1s giving 


a) See the him (a) all, which is the leſs to be wondered at, when 


Office of 
Executors, 


Chap. 1. 
Pages 4th 


it is conſidered that perſonal Eſtates were not near 
fo large formerly as they are at preſent. 


and 5th, expreſs to this Purpoſe, 


Accordingly it was decreed in the principal Caſe, 
that the Executor ſhould rake the Surplus as Executor; 


tho” Mr. Lutwyche {aid this would MARE many Pre- 
cedents. 


1 Thomas 
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Thomas verſus Bennet. Caſe 98. 


Lord Chan- 


| . 1 1 5 cellor King. 
| PON a Marriage Settlement Pin-money was re- An ann! 


ſerved for the Wife, (viz) 50 J. per Annum for dum ſecured 
her Apparel and private Expences, ſecured by a Term wige, Pin- 


for Years; the Huſband died and ſoon after the Widow money for 


: ; | . » her Apparel 
died, upon which her Executors demanded in Equity and Expen- 


5001. for ten Years Arrears of this Pin- money; but it <53 if they 
cohabit to- 


appearing that the Huſband maintained her, and on gether and 
the other Hand there being no Proof that ſhe had ever me Huband 
demanded the Pin-money, this Claim was difallowed, her, the Ar- 


| rears of Pin- 
money are not recoverable, See ante Powell verſus Hankey. 


2aly, (Inter al) The Caſe was, that Bennet mar- 
rying Mary the Niece of the Teſtator Thomas, the 
latter by Marriage-Articles agreed that he would 
at the Time of his Death leave deviſe or otherwiſe 


convey, Lands and Tenements of the yearly Value 


of zo J. to the Heirs of the Body of his Niece Mary 


Bennet by her {aid Huſband and to their Heirs, pro- 


vided that if there ſhould be more than one Child of 
the Marriage, then the Teſtator Thomas ſhould be at 
Liberty to diſpoſe of this 301. per Annum to ſuch of the 
Children of the Niece as he ſhould think fit; and in 
the Beginning of the Articles it was ſaid to be for the 
better Advancement of Bennet and his intended Wife, 
and the Iſſue of the Marriage. 


The Teſtator Thomas died, Bennet and his Wife. 
were living and had ſeven Children, and demanded 
for the Children the 30 l. per Annum with the Arrears 
thereof from the Death of the Teſtator Thomas, 


Vol. II. 48 Objected, 
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Objected, The 30 J. per Annum is to be left to the 
Heirs of the Body of the Niece Mary by Bennet, c 
nemo eſt heres viventis, ſo that this 30 L per Annum is 
not to commence until after the Death of the Niece 
Mary, at which Time all her Children may be dead, 
conſequently it is uncertain, whether the Niece Mary 
will then have any Heir of her Body by Bennet, or 
who will be that Hear. ry | 


Court of E-. Lord Chancellor This is a Caſe of Articles, in the Con- 


quity has a 


Latllude in ſtruction of which the Court has a much greater Lati- 
1 tude than in the Conſtruction of Limitations of Eſtates: 
Articles. Thus in the Caſe of (a) Marriage- Articles to ſettle Lands 
9 on the Huſhand and Wife for their Lives, Remainder 
verſus Cuz- to the Heirs Male of their Bodies, it ſhall be under- 
_ ſtood to have been intended the firſt and every other 
Where the Son; ſo here the Words | Heirs of the Body of the 
Hemer +. Niece by her Huſband| ſhall be conſtrued Children, 
Bodies of the and the rather, becauſe it is {aid juſt afterwards, and 
1 to their Heirs, whereas if there be a Son of the Mar- 
— __ R riage, it mult be his Heirs alone that muſt take; and 
be contre tho in Caſe there had been only Daughters, the Words 
Children. [their Heirs] had been proper, yet here are Sons, and 
it cannot be intended that the Proviſion was for Daugh- 
ters only, when not ſo expreſſed, and the Proviſo that 
reſerves a Power to the Teſtator Thomas the Uncle, 
if he thought fit, to give Preference to any of the 
Children before the reſt, {hews that all che Children 
were to take, unleſs the Teſtator Thomas the Uncle 
ſhould think proper to interpole, and make an Appoint- 
ment of the 30 J. per Annum to any one of the Chil- 
dren ; moreover the Preamble of the Articles was, that 
the Iſſue ſhould be advanced as well as the Husband 
and Wife, for which Reaſon all the Children of Ben- 
net by his Wife Mary that were born at the Time of 
the Teſtator's Death, ought to take this 30 J. per An- 
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tes 
„ 


num, and are intitled to the Arrears from the Death 
of their Uncle the Teſtator Thomas. 


24ly, There being a Clauſe in the Teſtator Thomas's Where 


there is a 


Will, that if the Eſtate given by his Will to his Proviſo in 4 
younger Niece Anne Lewellin, ſhould prove of greater Ml. that 


_ . : in Caſe what 
Value than what he had before given to his Niece is left to 


1 one Daugh- 
Mary Bennet, then ſo much ſhould be taken from his PM Paveh 


Niece Anne Lewellin, and be refunded to his eldeſt Niece ceed in Va- 
| OY. lue what is 
Mary, as would make them equal; it was thereupon eisen te an 


objected, that what the Children of Mary were intitled other, the 
. : * former ſhall 
to by the {aid Marriage-Articles could not be taken as 


refund pro 


given to Mary. tanto; 
| | what is gi- 
ven to either of the Daughter's Children is to be looked upon as given to the Daughter. 


But Lord Chancellor interrupted the Counſel in this, 
declaring it to be clearly his Opinion, that what by the 
Marriage-Articles was provided for the Children of 
Mary by her Friends, ought to be looked upon as Part 
of the Proviſion for Mary, and as done for her; ſince 
it was doing that for her Children which otherwiſe ſhe 
or her Huſband Bennet would have been obliged to do 
themſelves. | 


4thly, Here being a Legacy of 100 L given to the dw a 


Executor, and the Teſtator having afterwards con- J. S. gan 


tracted a Debt of 25 l. with the Executor (who was net be taken 
to be a Satiſ- 


an Attorney) for Fees and Buſineſs done, reſolved: faction of a 


without Difficulty that this Debt being contracted ſub- Hefedlent 


ſequent to the Will, the Legacy could be (a) no Satiſ- () Salk. 
508 


faction for the ſame. Vel. L. Chow 


cey's Caſe. 
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Wo Caſe 99. Reylway verſus Reylway. 

wil \ Lord Chan- 

l Tx cellar King. 


1 By x Stat. NOben Keylway died inteſtate, leaving a Wife and no 
4 5 7 1 = Child, wrt leaving a Mother, three Brothers, a 
þ ter the Death Siſter, and two Nieces the Children of a deceaſed Bro- 


; f the Fath 
"rs bee *;z ther, and poſſeſſed of a conſiderable perſonal Eſtate, and 
„ Children the Queſtion being touching the Diſtribution thereof: 
ll ſhall die in- 

id | "= teſtate without Wife or Children, every Brother and Siſter and their Repreſentatives ſhall have 
ih 4 an equal Share with the Mother. The Caſe was, after the Death of the Father the Son died in- 
5 * teſtate leaving a Wife, and without Children, but leaving a Mother, Brothers and a Siſter, and 
1 4% two Nieces the Children of a deceaſed Brother. Reſolved that this was within the Statute, and | 
Rt that the Inteſtate's Wife ſhould have but one Moiety ; ; and as to the other Moiety, that the In- 
| 9 teſtate's Brothers and Siſter, &c. ſhould come in for an equal Share thereof with the Mother, 
ar 
Wh |: 
Fl +1 
[1128 1ſt, It was admitted by all, that the Inteſtate' 
1 3 Wife was to have one Moiety of his perſonal Eſtate 
x by the Statute of Diſtribution, 22 © 23 Car. 2. 4. * 
| 10. ſo that the only Difficulty was, as to the remain- 5 


ing Moiety, whether the Inteſtate's Mother as the next 
of Kin ſhould have it, or whether the Inteſtate's Bro- 
thers and Siſter, Cc. ſhould come in for their Shares 1 


thereof equally with the Mother? 


* 94 PRICES. « 
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Objected on Behalf of the Mother, that by the Sta- 
tute of Diſtribution the Mother as next of Kin was 
intitled to this remaining Moiety juſt as the Father 
would have been, and that the Brothers and Siſter, c. 
could not be thought to be of equal Degree of Kin- 
dred to the Inteſtate with the Mother; quod fuit con- 
ceſſ per Cur. | 


Then it was inſiſted, that this Caſe was not within 
the Stat. of Fac. 2. c. 17. ſect. 7. the Words of which 
are, Thar if after the Death of the Father any of his 
“Children {hall die inteſtate without Wife or Chil- 
dren in the Life-time of the Mother, every Brother 
* and Siſter and the Repreſentatives of them ſhall have 
an equal Share with the Mother; for that in this 


* 
** 


* 
* 


© 
Lg 


Caſe the Inteſtate having a Wife, it was not within. 


this latter Statute, which is to take Place only 
in Caſes where the Mother before the making there- 


of would have gone away with the whole perſonal 


Eſtate ; whereas here ſhe would take but Half. 


It was admitted to be true, that the Words of the 
Statute are in the Disjunctive, (vix.) If after the Death 
of the Father the Child dies without Wife or Iſſue, 
that then every Brother and Siſters, Oc. ſhould have 
their Share equally with the Mother; which Word | or | 
might be thought to imply, that in either of theſe 


Cafes the Brothers and Siſters, Tc. ſhould be admitted 


to ſhare with the Mother. . 


But that was impoſſible ; becauſe if after the Death 


of the Father the Child ſhould die leaving no Wife, 


but leaving Children, it was impoſſible that the: Bro- 
thers ar.d Siſter or the Mother ſhould any of them have a 
Share of che Inteſtate's Eſtate, which would all go to the 
Inteſtate's own Children; and therefore the Word [or 

Vol. II. — anos ſhould 
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(a) See the 
Caſe of Ki- 


ſhould be taken for ſand] as is (a) done in a great 


chardſm ver- many Caſes; from whence it was concluded, that 


ſus Spraag, 
Vol. I. 


this Caſe was not within the Statute of Fac. 2. but 
reſted upon that of Diſtribution, Car. 2. by which 
the Mother as next of Kin took one Moiety, and the 
Wife would be intitled to the other. But 


Lord Chancellor decreed the contrary, holding the In- 
tention of the Statute of Fac. 2. to be, that in ever 
Caſe where after the Death of the Father the Child 
dies without Iſſue, if there be no Wife, the Child's 


Brothers and Siſters {hall come in equally with the 
Mother as to the Whole, and that where the Mother 


before that Statute came in for Half, there the deceaſed 
Child's Brothers and Siſters ſhall now come in for a 
Share of that Moiety; and that as the Intention of the 
Statute of Fac. 2. was in Prejudice of the Mother, fo 
in the Caſe which had now happened, the Words were 
plainly againft her, they being, That if after the 
% Death of the Father any of the Children ſhall die 
«© without Wife or Children, then the Brothers and 
* Siſters, Wc. ſhall have their Share with the Mother; 
now here one of theſe Contingencies has happened, 
and therefore the Brothers and Siſter, &@c. ſhould 
come in with the Mother. 


He admitted, that if the Inteſtate ſhould have a 
Child and no Wife, and a Brother and Mother, in 
{uch Caſe neither the Brother nor Mother would have 
any Part, but the Child ſhonld take all, becauſe ori- 
ginally the lineal Deſcendants the Children, ſhould be 
preferred before the lineal Aſcendants the Father or 
Mother; and the lineal Aſcendants, the Father and 
Mother, ſhould be preferred to collateral Deſcendants, 
the Brother and Siſter. But this being altered by the 
latter Statute, therefore it was now decreed that the 
Mother of the Inteſtate Keylway ſhould come in for 
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no more than her Share of the Moiety of the perſonal 
Eſtate with the Inteſtate's Brothers and Siſter, and 


the two Nieces the Repreſentatives of the deceaſed 


| 

4 

y 

. 

5 

5 
= 

; 

; 


Brother. 
This Caſe was affirmed to be Law by Lord Chancellor Hayrdwicke, in 
the Caſe of Stanley verſus Stanley, 15th May 1739. 
Y Webſter verſus Webſter. Caſe 100. 

4 At the Rolls. 
b Ox having by his Will deviſed the Reſidue of his Deviſe of « 
? 8 Reſidue of a 
b perſonal Eſtate to three Perſons, the Queſtion perſonal 
; was, Whether theſe were Jointenants or Tenants in 1 
; common ? 


joint Deviſe, 

: and ſhall ſurvive. 
; It was urged that by the Civil Law ſuch a Deviſe 
of a Refiduum would plainly make a Tenancy in com- 
mon, and tho by our Law it would as plainly make 
a Jointenancy, yet all Matters legatory, and relating 
to perſonal Eſtates, were to be conſtrued according to 
the Eccleſiaſtical Laws; for the Spiritual Court had the 
proper Juriſdiction of theſe Matters, and it would be 
very inconvenient, if the Legatees by ſuing here ſhould 


have one Judgment, and by applying to the Spiritual 
Court ſhould have another. 
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On the other Side it was urged, that in this Caſe it 
5 appeared the Executors had aſſented to the Legacy, 
f from which Time, it having become a legal Pro- 
2 perty, the ſame was determinable according to the 
N Rules of the Common Law. See Jones (Ibo. ) 130. 


Baſtard verſus Stukeley, 1 Vern. 49 2. Lady Shore verſus 
Billingſley. That this was a Caſe of very great and ge- 


neral Concern, and that it had been conſtantly taken 
for granted ſince the above-mentioned Authorities, that 


where there was a joint Deviſe of a Refidunm, the reſi- 
duary 
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(a) Abr. of 
Caſes in Eq. 


—— 


duary Legatees were Jointenants, and ſuppoſing it 
to be otherwiſe, if one of the Legatees ſhould die in 
the Life of the Teſtator, his Share would go according 
to the Statute of Diſtribution, as undiſpoled of. 


To which it was replied, that tho' what had been 
{aid concerning the Legacies becoming a legal Property 
by the Executor's Aſſent might be true in the Caſe of 
{ſpecific Legacies, of ſuch and ſuch particular Chattels, 


yet when the Deviſe was of the Reſidue of the perſonal 


Eſtate after Debts and Legacies and the Charges of the 
Executorſhip paid, (as it was in the preſent Cale) tho 
the Executor ſhould aſſent to this Bequeſt of the Rej.- 
duum, yet until it appeared that all the Debts Le- 
gacies and Charges of the Executorſhip were paid, it 
would be impoſſible to know what the Refidurm was, 
and conſequently no Property could veſt. 


The Maſter of the Rolls ſaid, this Caſe was of great 
Conſequence, for which Reaſon he would take Time 
to conſider of it; and afterwards gave Judgment, that 
in this Caſe the Survivor {hould take the Whole, and 
retain it in Equity in the {ame Manner as if it had 
been the Cale of a Grant at Law. 


The like Decree was made by his Honour in the 
Cale of (a) Cray and Willis, 28 June 1729. 


243. which ſee alſo pet, with the Reaſons upon which that Reſolution was grounded, 
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Term. S. Trinitatis, 
1726. 


Weſt verſus Erriſſey. In Scac. Caſe 101: 


See poſt, 
f { HE Bill was to have the Benefit of Marriage Ars * 


ticles dated 23 December 168 5, and made on f 


Articles on 


the Marriage of Richard Erriſſey with Frances the Daugh- Marriage to 


ter of Sir Peter Killigrew, and that the Settlement ſettle Lands 
on Huſband 


which (either thro' Miſtake or Fraud) was made in à and Wife for 


different Manner from what was contained in the Ar- 1 


ticles, might be ſet right. | to the Heirs 


Male of the 
Body of the Huſband by the Wife, Remainder to the Heirs Male of the Body of the Huſband by 
ahy other Wife, Remainder to the Heirs Female of the Body of the Huſband by this Wife. A 
Settlement is made before the Marriage, and ſaid to be purſuant to the Articles whereby the 
Lands are limited to the Huſband for Life ſans waſte, and with Power to make Leaſes, Re- 
mainder to the firſt, &c, Son of the Marriage in Tail Male, Remainder to the firſt, Sc. Son 
of any other Marriage i in Tail Male, Remainder to the Heirs of the Body of the Huſband. 
There are Iſſue two Daughters, and the Huſband ſuffers a Recovery, and deviſes the Premiſles 
to his Siſter ; the Daughters may in Equity compel the Deviſee to convey the Premiſſes to them. 


The two Plaintiffs Mary and Frances Weſt were the 
Grandaughters and Coheirs of this Richard Erriſſey and 
Frances his Wife, and by the {aid Marriage Articles 
James Erriſſey the Plaintif Grandfather's Uncle being 
leiſed in Fee of divers Manors and Lands in Cornwal 
and Devonſhire, did, in Conſideration of the Marriage 
and Marriage Portion, covenant to ſettle great Part of 
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the Premiſſes (mentioning the Parcels) to the # Uſe 
Richard Erriſſey the Plaintiffs Grandfather (the then 
intended Huſband of Frances) for Life without Waſte, 


Remainder as to Part to the Uſe of Frances the intend- | 


ed Wife for Life, Remainder of the whole to the Heirs 
Male of the Body of the ſaid Richard Erriſſey by Fran- 
ces, Remainder to the Heirs Male of the Body of the 
ſaid Richard Erriſſey by any other Wife, Remainder to 


the Heirs Female of the Body of the {aid Richard Er- 


riſſey by Frances, Remainder over; with Power for the 
ſaid Richard Erriſſey to make Leaſes for three Lives, 
and to make a Jointure. 


Afterwards, and before the Marriage, by Indenture 


dated the 24th of March in the ſame Year 1625, a 

Settlement was made of the Premiſſes, and mentioned 
to be in Purſuance and Performance of the Articles, by 
which James Erriſſey the Uncle conveyed the Premiſſes 


to the Uſe of Richard Erriſſey the Huſband for Life 


ſans Walte, Remainder to Frances his Wife for her 


Life for her Jointure, Remainder to the firſt, Wc. Son 
of the Marriage in Tail Male ſucceſſively, Remainder 
to the firſt and every other Son of the ſaid Richard 
Erriſſey by any other Wife in Tail Male ſucceſſively, 
Remainder to the Heirs of the Body of the ſaid Richard 
Erriſſey by the ſaid Frances, Remainder over. 


By which Settlement there was an Omithon of 
Truſtees for {upporting contingent Remainders, and 
inſtead of limiting a Remainder to the Daughters of 
the Marriage the Limitation was to the Heirs of the 
Body of Richard Erriſſey by the ſaid Frances, which 
plainly gave an Eſtate- tail to Richard Erriſſey, and con- 
ſequently a Power to bar the Daughters of that Mar- 
riage, and allo the Remainders over by a Recovery. 


2 Richard 
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Richard Erriſſey had Iſſue by the ſaid Marriage one 
only Daughter Mary ; and 


In Trinity Term 1698. taking Advantage of this 
Miſtake, fold Part of the Premiſſes to the Amount of 
60001. and upwards, and having ſuffered a Common 
Recovery of ſuch Part of the Premiſſes as remained 
unſold, by Indenture of the 16th of Febrgary 1709. 
conveyed the Premiſſes unſold to Truſtees (Worth and 
Herle) and their Heirs, in Truſt to himſelf for Life, 
Remainder to ſuch Truſts as he ſhould declare by 
Will. 1 


Afterwards the ſaid Richard Erriſſey by Will dated 
the 27th of December 1722. deviſed the Premiſſes to 
his Siſter the Defendant Mary Erriſſey and her Heirs, 
except a ſmall Tenement which he deviſed to one Bar- 


rable and his Heirs, and having made the Defendatit 


Mary Erriſſey Executrix, died in January following. 


Mary the Daughter of Richard Erriſſey by Frances 
married Col. Weſt, and they had Iſſue the now Plaintiffs 
Mary and Frances Weſt both Infants; Mary Weſt the Mo- 
ther died, and 


The two Plaintiffs Mary and Frances Weſt brought 
their Bill againſt Mary Erriſſey, in order to rectify the 
Miſtake in the Settlement, whereby the Premiſſes, in- 
ſtead of being limited in ſtrict Settlement as they ought 
to have been in Compliance with the Articles and the 
Intent thereof, were ſettled in Tail upon the ſaid Ri- 
chard Erriſſey ; but as to the Premiſſes ſold, the Bill 
did not ſeek ro diſturb the Purchaſe, only to recover 
the Purchaſe-money out of the Aſſets of Richard Er- 


riſſey. 
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I 


(a) Dec. 
1726, 


(b) Vide 
Vol. I. 


— 


The Defendant Mary Erriſſey pleaded the Settlement 
of 168 5. the Common Recovery, the Will of Richard 
Erriſſey, and the long Enjoyment of the Premiſſes ; 
and the Plea being argued before the Lord Chief Ba- 
ron Gilbert and the other Barons, the ſame was over- 
ruled unanimouſly. 


Afterwards the Cauſe coming on to be heard before 
Lord Chief Baron Pengelly (who had ſucceeded to that 
Place on the Death of Lord Chief Baron Gilbert) and the 
Barons Hale, Carter and Comyns, the Bill was diſmiſſed 
(a) without Coſts ; it being dangerous (as it was ſaid) 
to ſet aſide a Settlement which ſeemed to have been 


deliberately arid ſolemnly made. 


That it appeared the Daughters of this Marriage 
were poſtponed to the Sons of a ſubſequent Marriage, 
and ſo their Advancement by this Reverſion was not 
ſo much regarded; that tho' the Caſe of Trevor and 
Trevor (b) was an Inſtance in Point, where Marriage- 
Articles for ſettling Lands on the Huſband for Life, 
Remainder to the Heirs Male of his Body by his then 
intended Wife, had been conſtrued to mean his firſt 
and every other Son in Tail Male, yet where there had 
been another Remainder, whereby the Premiſſes were 
agreed to be limited to the Heirs Female of the Body 
of the Husband by the Wife, this had never been con- 
ſtrued to mean Daughters, the Sons being more to be 
regarded than Daughters, as they preſerve the Name 
of the Family; beſides, that the Settlement of 1685. 
had been attelted by Sir Peter Killigrew Father of the 
ſaid Frances. 


From this Decree an Appeal -was brought in the 
Houſe of Lords, where it was inſiſted, 1/7, That b 
the Marriage-Articles it was agreed that the Eſtate 


"2 ſhould 
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ſhould be limited to Richard Erriſſey for his Life ſans 
Waſte, and that he ſhould have Power to make Leaſes, 

which was a plain Evidence that the Eſtate was in- 
rended to be limited in ſtrict Settlement, and that Ri- 
chard Erriſſey thould be but Tenant for Life, and have 
no Power to bar either his Sons or Daughters by Fine 
or Recovery. 


2dly, That the Settlement took Notice of the Ar 
ticles, and was expreſly mentioned to be made in Pur- 
ſuance and Performance thereof, which Words were a 
Demonitration that the Parties did not deſign to depart | 
from, or vary the Terms of the Articles, nor had | ih 
come to any new Agreement for that Purpole, and | 
that it was apprehended the Limitations in the Settle 
ment under which Richard Erriſſey by Conſtruction of 
Law became Tenant in Tail, had proceeded from the 
Miſtake or Negligence of the Counſel who drew the 
{ame, and not from any Agreement or Deſign of the 
Parties to vary the Terms of the Articles ; of which 
Miſtake or Neglect, the Omiſſion of the common Li- 
mitation to Truſtees to preſerve contingent Remainders 
was a plain Proof. 
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„ That the Reſpondent was a Volunteer under 
the 4 ill of Richard Errifſey who took Advantage of 
the Miſtakes in the Settlement, and {uffered a common 1 
Recovery to bar his Iſſue, alcho' Mary his Daughter Wh 
was then living, which was apprehended to have been 1 
2 manifeit Breach of Truſt in him. 
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Indeed it had been objected, that altho' Courts of E- 
quity had in like Cafes decreed an Execution of Mar- 


1 
riage- Articles in ſtrict Settlement, in Favour of Sons, yet oY 8 
had they not extended it in Favour of Daughters, who wh. 
were moſt commonly provided for by a Term for Years, ll [ 
to raiſe Portions for them in Caſe of Iſſue Male. 1 
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But ſurely the Reaſon ſeemed to be as ſtrong, that 
the Expreſſion of Heirs Female of the Body contra- 
diſtinguiſhed from Sons, ſhould in Marriage-Articles 
have the ſame Conſtruction in Favour of Daughters, 
as the Expreſſion of Heirs Male in Favour of Sons, 
ſince both were equally under the Contemplation of 
the Parties, and eſpecially ſince in the preſent Caſe 
there was no other Proviſion for Daughters beſides the 
Limitation intended them by the Marriage-Articles. 
And according to the common Courſe, where a Pro- 
viſion is made for Daughters by a 'Term for Years, it is 
always ſo limited, as to be out of the Power of the 
Father to bar it. 


It had been objected, 2dly, That the Settlement be- 
ing made before the Marriage, it was to be preſumed 
that the Parties came to ſome new Agreement to vary 
the Terms of the Articles, and that the Settlement 


was made to the Satisfaction of Sir Peter Killigrem, who 


was a Witneſs to the Settlement, as he had been a Party 
to the Articles. 


Reſp. But (it ſeems) the Settlement was not only 
expreſſed to be in Purſuance and Performance of the 
Articles, but the Appellants by their Bill charging that 
the Parties came to no new Agreement after the Date 
of the Articles to vary the Terms thereof, the Reſpon- 
dent Frriſſey by her Anſwer had admitted ſhe ne- 
ver pretended that the Parties after the Articles came 
to any new Agreement to vary them. And as to 
Sir Peter Killigrem's being a Witneſs to the ſaid Settle- 
ment, he (as moſt Gentlemen in like Cafes) relied up- 
on his Counſel's framing the Settlement fo as to an— 
{wer the Intent of the Articles, being himſelf a Stran- 
ger to the Forms and Method thereof. 


2 Object. 
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Object. z dly, But after ſuch a Length of Time and 
an Acquieſcence under the Settlement, the Appellants 
ought not at this Time of Day to have Reſort to the 
Articles of Marriage. 


Reſp. The Appellants were Infants, whoſe Title did 
not accrue till after the Death of Richard Erriſſey the 
Grandfather in January 1722. and they filed their Bill 
for Relief within a ſhort Time after. 


4thly, It had been objected, if the Articles of Mar- 
riage ſhould be allowed to control and vary the Set- 
tlement, the Purchaſers under Richard Erriſſey would in 
Conſequence be affected. 


To which it was anſwered, that the Appellants 
Bill was not brought againſt any Purchaſer ; ſince as 
to thoſe Parts of the Eſtate which were fold by Richard 
Erriſſey, the Appellants only prayed that they might 
have Satisfaction for the {ame out of the perſonal Eſtate 
of the {aid Richard Erriſſey, which had been principally 
acquired by thoſe Sales in Breach and Violation of the 
Truſts ; and that by the Conditions in his Will annexed 
to the trifling and Fruitleſs Bequeſts to the Appellants 
his Grandaughters and Heirs at Law, he ſeemed to be 
aware of the Injury he had done them, and that his 
perſonal Aſſets would be liable to their Demands in 
Reſpect thereof. 


Whereupon the Houſe of Lords reverſed (a) this 
Decree of Diſmiſſion, and decreed that the Truſtees 
Worth and Herie and the Reſpondent Mary Erriſſey 
ſhould convey ſuch of the Premiſſes as were compriſed 
in the Articles to Truſtees, to the Ule of the Appel- 
lants Mary and Frances Neſt, and to the Heirs Female 


of 


(a) February 
1727. 
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Caſe 102. 

Laird Chan- 
cellor King. 
If the Mo- 
ther being a 
Widow ad- 


» VANCES A 


Child and 
dies inteſtate 
leaving ma- 
ny Children, 
the Child 
advanced 
ſhall not 
bring what 
he received 
from his 
Mother into 
Hotchpot. 


of their Bodies as Tenants in common, with croſs 
Remainders to them in Tail Female ; and the Reſpon- 
dents Mary Erriſſey and Barrable to account for the Pro- 
fits and to pay the ſame to the Appellants the Infants; 
alſo Mary Erriſſey the Executrix to account for the Pur— 


chaſe Money that had been received by the ſaid Ri- 


chard Erriſſey for ſuch Part of the Premiſſes as he had 
ſold, and pay the Intereſt thereof to the Appellants 
Mary and Frances Neſt; and the Reſpondents to bring 
their Writings into the Court of Exchequer, and de- 
liver up the Poſſeſſion to the Appellants the Infants; 
but as to the principal Monies ariſing by the {aid Sales, 
theſe were to be laid out in the Purchaſe of Lands 
in Fee, to be ſettled to the ſame Uſes as the Lands 
unſold were decreed to be conveyed. 


Holt verſus Frederick. 


N this Caſe (inter al) the following Point aroſe: 

Martha Frederick who married one Holt and fur- 
vived him, had three Children, two Sons and a Daugh- 
ter, and having out of her own Eſtate given 1000 [. 
to her Daughter in Marriage, died inteſtate, leaving 
thoſe three Children; and the Queſtion was, whe- 
ther the Daughter who had received this 1000 . from 
her Mother, ought to bring it into Hotchpot, before 
ſhe ſhould receive any further Share of her Mother's 
perſonal Eſtate? 


On Behalf of the Daughter it was urged by Dr. Sayer 
and others, that the Mother was not within the Clauſe 
relating to Hotchpot ; that the Statute of Diſtribution 
was grounded upon the Cuſtom of London, which did 
not extend to Women, tho' free of the City, but only 
to Men; that the Statute accordingly ſays, © If a Man 

4 -"* ies 
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& dies inteſtate leaving a Wife and Children, the 
« Wife ſhall have a Third, and the Children the two 
« other Thirds ;” which ſhews, that none are with- 
in the AQ, but thoſe who are capable of having a 
Wife; and further, that the Words of the Statute, 
The Children of the Inteſtate not being Heirs at 
&* Law, other than {ſuch Children as ſhall have been 
advanced by the Inteſtate in his Life-time, c.“ are 
an Argument that this Claule relates only to the Fa- 
ther, and that it 1s he, and not the Mother, who 1s to 
be preſumed capable by his Acquiſitions of advancing a 
Child. And laſtly, there could not be produced a ſingle 


Inſtance, ſince the making of the Statute of Diſtribu- 


tion, of a Child's bringing into Hotchpot any Ad- 
vancement that was given him by the Mother. 


On the other -Side it was replied, that a Mother 
ſurviving the Father and dying inteſtate, was within 
the Statute as well as the Father; and if within one 
Part of the Act, why not within every Part? That a 


Woman was alſo within the Act where there was no 


Child; that the Word His took in both Sexes, as Man- 
kind comprehended both, and Homo was hic vel hac 
Homo; that the Act of Parliament intended an Equa- 
lity among Children, and this favourite Doctrine 
in Equity ought to be extended as well in Caſe of a 
Mother as a Father. A Mother was as much a Parent 
as a Father, and as much bound by the Law of Na- 
ture to provide for her Children; and that the Reaſon 
why the Cuſtom of London did not extend to Women 
was, for that the Cuſtom was originally provided for 
thoſe who were concerned in Trade, and (generally 
{peaking) were Men, not Women, and all Citizens are 
preſumed to be Traders. 
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Lord Chancellor : It weighs with me, that this AQ 
«) Poſt Ed. of Diſtribution was grounded on the Cuſtom of (a) 
wards and T pydon, which never affected a Widow's perſonal E- 


MATT ſtate; and the Act ſeems to include thoſe within the 
Clauſe of Hotchpot, who are capable of having a Wife 
as well as Children, which muſt be Husbands only ; 
and fo in this Caſe, (tho without much Debate) his 
Lordſhip ruled that the Daughter ſhould not bring the 
1000 J. which ſhe had received in her Mother's Life- 
time, into Hotchpot. 

O19; Cotton verſus King. 

cello King. 

If a "Th HE Lady Cotton, Widow of Sir Thomas Cotton, 

1 had ten Children by her firſt Husband Sir Tho- 

Conveyance nud, and about a Year after his Death married the 


1 Defendant Captain King her ſecond Husband, but be- 


and keeps it fore the Treaty for her ſecond Marriage, ſhe being 
wn 9 ſeiſed in Fee of an Houle in Cheſhire which ſhe herſelf 


Power, or 


in the Hands had purchaſed, ſettled this Houſe to the Uſe of her- 
of his Agent, 


and this is ſelf during her Widowhood, Remainder to her ſecond 
got from Son Stephen by her firſt Huſband Sir Thomas Cotton in Tail, 


him, it : N R 
ought not to the Remainder over; and being ſeiſed of an Eſtate for 


bind him; Life of about 1000 J. per Annum in other Lands, ſhe 


but where a 


Feme ha- demiſed them to Truſtees for ninety-nine Years, if ſhe 


ving Wwe by thould ſo long live, in Truſt for herſelf during her Wi- 


Huſband dowhood, and afterwards in Truſt for her {aid ſecond 
mgm has Stephen Cotton by her Husband Sir Thomas; and like- 


able Provi- 


fon for wile by an Indenture of the ſame Date covenanted to 
them before 


ker Treaty transfer 1000 J. South-Sea Stock (of which ſhe was 


8 then poſſeſſed) to Truſtees in Truſt for herſelf 


riaze, this for her Life, if ſhe ſhould ſo long continue a Wi- 
is good, and dow, and afterwards in Truſt for her {aid ſecond Son, 


not liable to 
be avoided but the Stock was never transferred; and all theſe 


by a ſecond hein 
Huſband, three Deeds were drawn by one Brereton an Attorney 


I imployed 


LF 
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imployed by her for that Purpoſe, and were by her de- 
K into the {aid Brereton's Hands, with a ftrict 
Charge, that he ſhould not part with them, and ſhe 
herſelf had oftentimes declared, that ſhe had done this 
for the Sake of her Children; but Lady Cotton ſwore, 
that ſhe never gave Notice of any of theſe Writings to 
the Defendant Captain King her ſecond Huſband, who 
alſo ſwore that he had no Notice of any of theſe 
Deeds before his ſaid Marriage with Lady Cotton, but 
on the contrary that Lady Cotton before her Marriage 
delivered to him a Particular of her Eſtate, wherein 
were compriſed theſe {ſeveral Houſes and Lands, and 
this 1000 J. South-Sea Stock, all written with her own 
Hand, and this Particular was produced and proved 
to be her Hand, but not proved to have been delivered 
by Lady Cotton to Captain King before the {aid Mar- 
riage 3 it moreover appeared, that the Lady Cotton's 
Jointure was worth 1000 J. per Annum. 


The Bill was brought to have theſe Lands and Stock 
and the mean Profits ſince the Marriage, and the Deeds 
delivered to the Plaintiff the ſecond Son. 


It appeared in the Cauſe that the Deeds, of which 
there were Duplicates, continued in Brereton's Hands 
until after the ſecond Marriage, and that afterwards 

Lady Cotton lent for them, and that ſhe received them 
and placed them in another Hand, (one Grey's) where 
they were left, and came to the Executors of the ſaid 
Grey, who were made Defendants in this Cauſe. 


Lord Chancellor: As to the Lady Cotton, if ſhe had see the Caſe 
executed theſe Deeds, and kept them in her own Hands * 7% 
or Cuſtody, and they had been got from thence, I ban, vol. 1. 
do not think ſhe ſhould have been bound by them ; ſo 
if they had been placed in the Hands of her Agent, 
for her Agent's Hands are her Hands, and Brereton 


ſeems 
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ſeems to have been her Agent, he having been im- 
ployed by her to draw theſe Deeds, and no other Per- 
{on privy thereto. 


But then it is of Weight againſt Lady cotton, that 
there were Dyplicates of. theſe Deeds, and that there 1s 
Evidence, that {he had declared it to be her Intention 
and Defire to put this out of her Power, ſo that I 
ſhould make no Difficulty, if the Lady were the Sur- 
vivor and the only Defendant in the Cauſe, to decree 
againſt her. 


But as to the Huſband, who had no Notice of any 
of theſe Deeds, and as to whom the Lady Cotton ap- 


peared the viſible Owner and in Poſſeſſion, it is hard 


to decree againſt him, or do any Thing whereby to 
expoſe him to be hurt by theſe Deeds; ſuch a Settle- 
ment made by a Woman before Marriage, without the 
Privity of the Husband ſeems to be fraudulent. 


As to the Deed of Covenant to transfer the 1000 J. 
Stock, I would put this Caſe : Suppole a Woman pri- 
vately before Marriage gives a Bond without any Con- 
ſideration to a third Perſon for 10001. and marries one 
who knows nothing of this Bond, ſurely Equity would 
relieve againſt ſuch Bond; and tho' in Caſe of a Pro- 
viſion for younger Children, there is the Conſideration 
of Blood and natural n yet all theſe Deeds, 
as againſt a Purchaſer, would be fraudulent and void. 
I incline to give no Relief in this Caſe. 


But then it was ſaid that the Plaintiff deſired no 
Decree againſt Captain King and his Wife Lady Cotton, 
only as to the Defendants who had the Deeds in their 
Cuſtody, and were willing to deliver them up being 
indemnified, and had really no Right to them, it was 
hoped theſe Deeds ſhould be delivered up, for that they 

I belong 


| 
I 
E. 
: 
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belong to the Plaintift Stephen Cotton, for whoſe Benefit 
they were made. 


Lord Chancellor: This deſerves to be conſidered, 
wherefore 1 will give my Judgment therein to morrow. 


Accordingly the next Day his Lordſhip decreed the 
Defendants the Executors of Grey to deliver up the Deeds 
to the Plaintiff, and that the Plaintiff might ſue in the 
Name of the Truſtees, without Prejudice to any Relief 
that the Defendant King might have on his Bill, and 
the Bill to be diſmiſſed as to the Defendant King and 
his Wife without Colts. Vide poſt, King verſus Cotton. 


Lord Chan- 


Carrick verſus Errington. Caſe 104, 
cellar King. 


DAR D Exrington ſeiſed in Fee of Lands in The Statute 
Northumberland, by Leaſe and Releaſe in 1714. 4 > ag 


{ſettled the ſame to the Uſe of himſelf for Life, Re- cap. which 
mainder to his firſt, Oc. Son in Tail Male ſucceſſively, piſt fm 
Remainder to Thomas Errington a Papiſt for Life, Re- N 
| Al 


mainder to Truſtees and their Heirs during the Life ables him 
of Thomas Errington the Papiſt to preſerve contingent en taking 
Remainders, Remainder to his firſt, &c. Son in Tail eee 
Male ſucceſſively, Remainder to William Errington a ja Shop 
Proteſtant for Life, Remainder to Truſtees and their Devife. 
Heirs during the Life of William Errington. to prelerve 

Ge. Remainder to his firſt, Wc. Son in Tail Male ſuc- 


ceſſively, Remainder to his own right Heirs, 


Edward Errington died without Iſſue, leaving Siſters 
who were his Heirs at Law and Proteſtants, and one 
of the Queſtions was, what ſhould become of this E- 
ſtate, and who ſhould take the Profits thereof during 
the Life of Thomas Errington the Papiſt, whether the 

Vol. II. 4 2 Heir 
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Heir at Law of Edward the Grantor, or the Remain- 
der-man ? 


And firſt it was ruled by Lord Chancellor, and given 
up by the Counſel on all Sides, that ſince the great 
| Caſe of Roper and Radcliffe, which was reſolved in the 
ö Houſe of Lords, the latter Clauſe of the Statute of 
11Q 12 V. z. cap. 4. for preventing the Growth of 
Popery, and which diſables a Papiſt from taking any 
Land, or Truſt or Intereſt in or out of Land, by Pur- 
chaſe, muſt not only be underſtood to prevent a Papiſt 
from buying Lands, but allo to diſable him from ta- 
king any Lands by Purchaſe, and therefore in the afore- 
{aid Caſe, where the Deviſe was of Lands to be fold 
for the Payment of Debts, and the Surplus to the Pa- 
piſt, foraſmuch as the Papiſt would be intitled to the 
Surplus of the Eſtate, paying the Debts, this was con- 
ſtrued a void Deviſe, as to the Papiſt. 


| Deviſeto 4. 2dly, That if the Caſe were no more than that 
a Proteſtant 2 '> 4 | 'p h U 's f 
. for Life, Re. Lands were limited by Leaſe and Releale to the Uſe o 


N % 4 a Proteſtant for Life, Remainder to B. a Papiſt 
* =» 0 . P 0 
for Life Re. for Life, Remainder to C. a Proteſtant, and A. dies, in 


manger © ſuch Cale the Remainder to B. the Papiſt being void, 


fant; J. the next Remainder to C. ſhall take Effect preſently, 


8 in the ſame Manner as if a Remainder were limited 


is diſabled to to a Monk for Life, or to one who refuſes to take; 


du das“ or if ſuch Remainder-man were dead, and there had 


preſently, in never been {uch Limitation. 


the ſame 


Manner as if the Remainder had been to a Monk. 


Deviſe of In the next Place the Court declared, that the {aid 
EE. Statute extending to Truſts as well as legal Eſtates, 
mainder to 1 the 
B. a Papiſt | 


for Life, Remainder to Truſtees for the Life of B. in Truſt to let B. take the Profits and 
to preſerve the contingent Remainders. The Truſt to let B. the Papiſt take the Profits is void; 
but the Truſt to preſerve the contingent Remainders good. And in this Cafe the Grantor and 
his Heirs being Proteſtants ſhall have the Profits during the Life of B. the Papiſt, and after B's 
Death then they ſhall go to B.'s Son, being a Proteſtant. 
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the Remainder limited to Truſtees to 1 contin- 
gent Remainders, as to ſuch Part and ſo much as was 
declared to be in Truſt to let Thomas Errington the 
Papiſt take the Rents and Profits during his Life, 
was a void Truſt; but that the Truſt to preſerve 


contingent Remainilens to the firſt, Oc. Son of Thomas 


Errington the Papiſt was good. 


zaly, In the principal Cale it was held, that in re- 
gard if the Eſtate ſhould go to the ſubſequent Re- 
mainder- man William 8 the Proteſtant, it could 


not afterwards go back to any Sons of Thomas Erring- 


ton the Papiſt who might be Proteſtants; and this being 
an Hardſhip and Wrong to a third Perſon, therefore the 
Rents and Profits of this Eſtate, during the Life of 
Thomas Errington the Papiſt, ought to go back to the 
Siſters and Heirs at Law of Edward Errington the 
Grantor, and that theſe Siſters and Heirs at Law of 
Edward Errington being Proteſtants, ſhould have the 
Rents of the Premiſſes from the Death of Edward Er- 
rington the Grantor. 


Notwithſtanding it was ſtrongly objected, that the 
Conveyance being by Way of Leaſe and Releaſe, the 
whole Eitate paſſed out of the Grantor, and could not 
return to him again, but mult go to the next in Re- 
mainder capable of taking; and Ecker that ſince this 
was a Trult in the Truſtees during the Life of Thomas 
Errington the Papiſt, and a Truſt was a Creature of 
Equity, the Court which had the Power and Direc- 
tion thereof, ought to let William Errington the next 
Remainder-man into the Poſſeſſion of the Premiſles, 
and that in Caſe Thomas Errington the Papiſt ſhould 
leave Proteſtant Sons, then the Court would order the 
Truſt for the Benefit of ſuch Son, and ſecure the Pro- 
fits to him. 


But 
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But Lord Chancellor ſaid, this would be making Uſe 
of an extraordinary Power of directing and diſpla- 
cing Eſtates, which he would not take upon himſelf 
to do; and that the Intent and Meaning of the Sta- 
tute was in a more plain and eaſy Manner complied 
with, by conſtruing the Eſtates and Truſts to be void, 
as to the Papiſt only, but not to let the next Proteſtant 
Remainder-man into Poſſeſſion before his Time, ſo as 
to prejudice or endanger a Third Perſon, the Son or 
Sons of Thomas Errington the Papiſt, Cc. wherefore let 
the Heir at Law of the Grantor take the Eſtate for 
ſo long a Time only, as the {ame is undiſpoſed of by 
the Grantor. Ex 


If a Papiſt 


Fe 4thly, It was held, that as to the former Clauſe of 


WE = this Statute, which diſables Papiſts from taking by 
sende Deſcent, unleſs they conform within ſix Months after 
when this Eighteen, if they (the Papiſts) were above ſix Months 


Statute of 6 f 
7741.11. after Eighteen before the making the Statute, ſo as it 


was made a- Was impoſſible to comply with the Statute, then ſuch 
gainſt Pa- 


piſts, he is out Perſons are not within the Clauſe, nor ſhall ſuffer 


of the former g 
Clauſe of the by It, 
Statute, | | | | | 
(a) May This Decree was afterwards affirmed (a) on an Ap- 
177% . peal in the Houſe of Lords. 

W 


Caſe 105, Watts verſus Thomas. 


At the Rolls. 


Huſband af- * HE Huſband purchaſed a Term for Years to him- 
pu nr ge ſelf and his Wife, and the Survivor, and the Ex- 


purchaſes a 


Term to 4 ECUTLOrs 


himſelf and 


Wife, and the Survivor and the Executors, Adminiſtrators and Aſſigns of ſuch Survivor; 
Huſband aſſigns the Term in Mortgage, Proviſo to be void on Payment of the Money by him 
or Wife, or the Executors of him or Wife. Proviſo that the Huſband, his Executors or Ad- 
miniſtrators ſhall till Default of Payment quietly enjoy. Huſband ſeven Years after con- 
tracts Debts and dies, Decreed, that this Settlement of the Term being after Marriage, in the 
Power of the Huſband, and the Equity of Redemption being reſerved to him as well as to his 
Wife, and being alſo in the Caſe of Creditors, was Aſſets to pay Debts, 


— 


= 
- 


>. 
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ecutors, Adminiſtrators and Aſhgns of ſuch Survivor 
for the Reſidue of the Term. 


This Purchaſe was made after the Marriage, and 
the Huſband being a Tradeſman, and having Occaſion 
for Money, mortgaged the Term without the Wife's 
joining (as he might do) and the Proviſo for Redemp- 
tion was, that if the Huſhand and Wife, or either of 
them, or their or either of their Executors or Admi- 
niſtrators ſhould pay or cauſe to be paid the Mortgage- 


Money and Intereſt at the Day, then the Mortgage 
ſhould be void. | 


And the laſt Proviſo was, that until Default of Pay- 
ment, the Huſband, his Executors and Adminiſtrators, 


ſhould quietly enjoy. 


The Huſband ſeven Years after contracted Debts, 
and died, leaving his Wife Executrix, the Mortgages 
Money unpaid. 


The Queſtion was, whether the Equity of Redemption 
of this Term was Aſſets for the Payment of the Huſ- 
band's Debts, or {hould go to the Wite as Survivor? 


By Talbot Solicitor General, the Proviſo is, that upon 
Payment, whether it be by the Huſband or the Wife, 
or the Executors of the Huſband or of the Wife, yet 
ſtill the Mortgage ſhall in any of theſe Caſes be void; 
and if void, then all Things muſt be in their former 
State, and conſequently the Wife mult have it as Sur- 
vivor ; ſecus if the Proviſo had been that upon Pay- 
ment, the Mortgagee ſhould reaſſign to the Huſband, 
his Executors or Adminiſtrators, for this indeed had 
been a total Alienation; but in the preſent Caſe it was 


but a conditional Alienation, and fo void upon Pay— 
ment of the Money. 


Vol. II. 5 A Maſter 
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Maſter of the Rolls: The Settlement of this Term 
upon the Wife being after Marriage, is a voluntary 
Conveyance, and being only a Term for Years, it was 
always in the Power of the Huſband to forfeit or alien, 
and the Mortgage is an Alienation ; for tho' if the 
Mortgage-Money were paid before the Day, the Mort- 
gage would have been void, and conſequently all 
Things would have been in ſtatu quo, yet the Mortgage 
being forfeited, the Equity of Redemption (always in 
the Huſband's Power) is now become a Creature of 
Equity, and it being in the Cale of Creditors, and the 
Redemption given as well to the Executors of the Huſ- 
band, as to the Executors of the Wife, and the laſt 
Proviſo being that the Huſband, his Executors, Cc. 

may enjoy till Default of Payment, 


Decree the Equity of Redemption of this Term to 
be Aſſets. 


Caſe 106. Heath verſus Heath. 


At the Rolls. 


One ſeiſed in ONE ſeiſed in Fee of Lands, and poſſeſſed of a 
P 


Mm erſonal Eſtate, having Children and owing Mo- 


and poſſeſſed ney, gives Legacies by his Will, and directs that they 
b * ſball be paid out of his real Eſtate, and gives his perſonal 


Win direct, Eftate to his Children. 
Will dies, Eltate to Children 


gacies be paid out of his real Eſtate, and deviſes his perſonal Eſtate to his Children ; his Chil- 
dren ſhall have his perſonal Eſtate free from the Legacies, but charged with the Debts, and 
the real Eſtate only ſhall be charged with the Legacies. 


Maſter of the Rolls: If the Legacies had been only 
charged upon the real Eſtate, yet the perſonal Eſtate 
ſhould have been firſt applied to pay them, and ſo 


Vie ſhould it have been againſt a reſiduary (a) Legatee ; but 


ars 335. in this Caſe the real Eſtate being the Fund appointed, and 


the whole perſonal Eſtate given away by the Will, 1 
I ore 


— 


„ä— SY "FIVE „ 
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foes the Legacies mult be paid out of the real Eſtate 
only; but the Debts ſhall ſtill be paid out of the per- 


ſonal Eſtate, the Will not ordering the Debts to be 
paid out of the real. 


Watkinſon verſus Bernadiſton. did 107. 
| | At the Rolls. 
JN this Caſe it was decreed by the Maſter of the On a Ship's 
1 Rolls, and ſeemed to be admitted by the Countel on fs r 
both Sides, that if a Ship be in the River Thames, and ver Thames, 
Money be laid out there, either in the Repairing, fit- i awed 


out there 


ting out, new Rigging, or Apparel of the Ship, this is with new . | 


| . PR | 
no Charge upon the Ship, but the Perſon thus im- . 
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ployed, or who finds theſe Neceſſaries, mult reſort to Ship fel is 
* not II. 
the Owner thereof for Payment, and in ſuch a Caſe, but the * 
in a Suit in the Court of Admiralty to condemn the Owners. 
. | Secus if re- 
Ship for Non-payment of the Money, the Courts of paired or fit- 


Law will grant a Prohibition; and therefore, if the gu ee 
Owner, after Money thus laid out, mortgages the Ship, the Maſter 
tho' it be to one who has Notice that the Money was . 
ſo laid out, and not paid, yet ſuch Mortgagee is well 
intitled, without being liable for any of the Money ge 5.4. .. 
thus laid out for the Benefit of the Ship as afore- the Caſe 5 
ſaid, and the Ship is no more liable for this Money H e. 
than a Carpenter laying out Money in the Building of 
an Houſe has a Lien upon the Houſe in Reſpect there- 
of, tho' by the Law of Holland he has; but this not 
being the Law of England, ſuch Carpenter muſt re- 


{ort to thole who imployed him, or to the Owner of 
the Houſe for his Money. | FER 
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But it is true, that if at Sea where no Treaty or 
Contract can be made with the Owner, the Maſter im- 
ploys any Perſon to do Work on the Ship, or to new 
rig or repair the ſame, this, for Neceſſity and Incou- 
ragement of Trade, is a Lien upon the Ship, and in 
| {uch 
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ſuch Caſe the Maſter by the Maritime Law is allowed 
to hypothecate the Ship. 
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Caſe 108. Jervoiſe verſus O'Carrol. 
Lord Chan- 

! cellor King. . A 4 | 
i * 83 HE Minutes of an Order in this Cauſe were taken 
1 for appearing difterently i in the two Regiſters Books, in Mr. Goldj- 
T 1 gratis, im- 


"lies the  borough's, that the Defendant ſhould at the Hearing 


Words, appea an ; t in f. F 
Words, „, appear gratis, d pray no Day over, but in Mr. Price's 


1 fendant alt Book it was only, that the Defendant ſhould appear 
. proy n Dey gratis, leaving out the latter Part. 


OVEer. 


i. 


| Ihe Order was drawn up with the latter Part in 
it, that the Defendant ſhould appear gratis, and pray no 
Day over; upon which a Petition was exhibited for the 
leaving out of theſe latter Words, and Mr. Attorney 
General inſiſting on the Behalf of ne that 
the Court had given no Order for inſerting them, 


Lord Chancellor asked Mr. Attorney General, what was 
the Import of theſe Words, That the Defendant a 
appear gratis? 


Mr. Attorney General : Theſe Words are taken to {up- 
ply the Want of Service of a Subpena, that the Deſen- 
dant ſhould be as much bound to appear, as if proved 
he had been ſerved, and are no more than admitting 
Service. 

Lord Chancellor: Conſenting to an Order that the 
Defendant ſhould appear gratis muſt mean, that he 
ſhould appear, and is not to make Default; ſo that 
the former Words plainly imply the latter. | 


For which Reaſon let the Order fland as drawn UP, 
and the Petition be diſmiſſed, 
2 Attorney 
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Attorney General verſus Gill. Caſe 109. 


: Lord Chan- 
NE by Will deviſed an Annuity of 50 J. per An- „ King. 


num, and alſo 100 J. in Money to A. and his en od 
Heirs, and if A. died without Heirs, then to a Cha- 4 ok or 


rity; 4. died without Iſſue in the Life of the Teſta- e to 4. 


and his 


tor, and then the Teſtator died, and an Information Heiss, and 
was brought againſt the Executors to eſtabliſh the Cha- i 4: die 


s : without 
rity, to which the Executors demurred. Heirs, then 
N to a Charity. 


A. dies without Iſſue, living the Teſtator; the Will void as to the Whole, and the Charity 
cannot take. 5 


Inſiſted for the Demurrer, that this Caſe came now 
as fully before the Court as it could do upon a Hear- 
ing; and as to the Money, the Deviſe over after a 
Death without Iſſue was void; and with Regard to 
the Annuity it was urged, that the Words If A. died 
without Heirs, and not ſaying Heirs of his Body, but 
Heirs generally, would be void; and that this was the | 
Difference in () Cro. Car. 57. Herne verſus Alen, that (% Ses alte 
if the Deviſee over was a Brother or Couſin, or any this Diſtinc- 


. . . . . tion ſettled 
Perſon that was inheritable, in ſuch Caſe it being im- Vol. I. Nor- 


poſſible that the firſt Deviſee ſhould die without Heir, gon ver- 
while the Deviſee over, who was a Brother or Couſin of Loos. 
ſhould be living, this ſhewed the Intention of the-Te- 
ſtator to be, that the Words Dying without Heir mult 
be underſtood, dying without Heir of his Body; ſecus 
if the Deviſee over was a Brother by the Half Blood, 


or a Stranger. 


2dly, As to 4. the Deviſee's dying in the Life of the 
Teſtator, this was ſaid to be wholly immaterial; for 
if the Will was void at the making of it, ſubſequent 
Accidents would not make it good; quod ab initio non 


valet, tractu temporis non convaleſcet. 
Vol. II. 5 B Mr. At- 
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Mr. Attorney contra : Iſt, A Will ought to be taken 
agreeable to the Intent, and ſuch Intent muſt be con- 
ſtrued according to common Parlance; a Man is ſaid 
to die without Heirs, or to have no Heir, when he 1s 
dead without Iſſue, and this Conſtruction ought the 
rather to prevail in the preſent Caſe, the Remainder be- 
ing limited to a Charity. 


24ly, Suppoſing the firſt Deviſe to be in Tail, ſince 
| the Deviſee in Tail is dead without Iſſue in the Life of 
ff the Teſtator, the Remainder (which in the preſent 
Caſe is to the Charity) ought to take preſently ; which 
the other Side admitted. 


34ly, The Court ought not to ſuffer this Matter to be 
ſtifled on a Demurrer, ſince it is poſſible the Infor- 
mation itſelf may not have ſet out the Will truly or 
tally, all which will appear at the Hearing, 


Lord Chancellor: If the Information does not fully 

ſet out the Will which gives this Charity, it is your 

own Fault; beſides it will not conclude you, for you 
may amend your Information. 


As to what is ſaid, that the Deviſe of the Remain- 
der ought to be ſupported as given to a Charity; ſup- 
poling it void if given to a common Perſon, ſo ſhall it 
be alſo when given to a Charity. The Deviſe being 
to 4. and his Heirs, and if 4. die without Heirs to a 
Charity, ſuch Deviſe over 1s void, and the Word Heirs 
{hall not be conſtrued to ſignify Heirs of the Body, 
where the Deviſee over 1s not inheritable. 


I And the Death of the firſt Deviſee in the Life-time 
of the Teſtator can make no Alteration, if the Will 
was void at the making. 


„ l Laſtly, 
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Laſtly, This Cauſe comes before the Court as fully 
upon the Demurrer as it would do upon the Hearing, 
and faves Charges to the Parties. 


Wherefore allow the Demurrer. 


Duke of Chandos verſus Talbot & UN. Gi 10. 


Lord Chan- 


cellur King, 


1 Duke of Chandos brought his Bill againſt the Mt . 
Defendants Talbot and his Wife, to compel them %. 

to perform Articles entered into by the Huſband for the Freualy | 
Sale of the Manor of Shaws in the County of Berks, of en 
being the Wife's Inheritance, and late the Eſtate of 8 0 
Sir Thomas Doleman, to whom ſhe was Heir. ought to 
der to warrant lex but if the Feme Covert's ſeparate Anfwer be put in without OT = 


the ſame be a fair and honeſt Anſwer, and deliberately put in with the Conſent of the Huſ- 
band, and the Plaintiff accepts of it, and replies to it, the Court will not at the Motion of the 
Wife, or of her Executors, ſet it aſide. 


The Wife anſwered ſeparately, inſiſting that ſhe 
was not bound by the Huſband's Articles, however, 
provided ſhe might have 1 3,000 J. of the Purchaſe-mo- 
ney to diſpoſe of to her ſeparate Uſe (the whole Pur- 
chaſe-money being 20, ooo l.) and the Timber to be 
valued, ſhe was willing the Sale ſhould go on. 


The Defendant the Huſband alſo anſwered, and 
deſired that the Articles might be performed; the 
Plaintiff replied to both the Anſwers ; and ſome of 
the Relations of the Wife inſiſting, that the Wife's 
Anſwer was gained by Threats and Fraud, it was 
by the Court referred to the Maſter, to examine how 


and in what Manner this Anſwer was gained from 
her; Allo 


There 


a — — = — i _ — 
3 — ' 2 Va \ — n 
* 2 a 0 j—”ü—ö— ws * 
— — 322 _— — - = oh = dy o — — — 
>> ä — "== — — m III — 


— — 7 
— 
— 


# 
11 
N 
d 


372 


2 , S g * — 


De Term. S.7 rin. 1726. 


— — 


There being no Order for the Wife's anſwering ſepa- 
rately, it was referred to the Maſter, to ſtate whether 
her Anſwer was regularly put in or not. 


The Maſter reported, that the Defendant the Feme 
Covert did adviſe about the putting in of this Anſwer, 
and was fully appriſed thereof, and did it with great 
Deliberation ; and as to the Matter of Regularity, he 
reported, that it being put in ſeparately, in her Fa- 
vour, at her Deſire, and with the Conſent of her Huſ- 
band, and the Plaintifts having accepted thereof and 
replied thereto, he conceived it to be regular. 


In the mean Time the Wife died, but before her 


Death, Exceptions to the Maſter's Report were filed as 


to the Regularity. 


Lord Chancellor called to his Aſſiſtance the Maſter of 


the Rolls; and on hearing Counſel they both held, that 
in regard it was reported that the Anſwer was put in 
by the Wife deliberately, by good Advice, that ſhe was 
fully appriſed thereof, conſented thereto, and that it 
was done at her Requeſt, with the Conſent of her 


Huſband, and that the Plaintiff had accepted of it, 
and replied to the ſame, therefore the Feme Covert, or 


any on her Behalf could not aſſign that which was 
done in her Favour, as an Irregularity. 


And the Maſter of the Rolls inſtanced in the Caſe 


of an Eſſoin being granted to a Defendant, where it 


ought not to have been, that there the Defendant him- 
felt could not aſſign this for Error, it being done in 
his Favour ; no more could the Defendant the Feme 
Covert, or any on her Behalf, object to her having 
put in a ſeparate Anſwer, when it appeared to have 
been for her Advantage. 
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For which Reaſon, the Feme Covert's Anſwer was 


reſolved to be regularly put in, and the Exceptions 
to the Maſter's Report over - ruled. 


Blakeway verſus Earl of Strafford. eo i111. 
Lord Chan- 

; HE Plaintiff brought his Bill againſt the Earl of EE 
Strafford, as Adminiſtrator with the Will an- a Debt by 


nexed * Sir Henry Johnſon, to be paid out of Aﬀets, Simple Con- 


tract barred 
and ſhewed by his Bill, that he was a Sail-maker, and by che Sta- 


was imployed by Sir Henry from 1696. to July 1707. _— 
to fit Sail-cloths, and other Tackle to Sir Henrys Ships, deviſes 

on which Account Sir Henry was indebted to hs Plain» 1 
tiff in 3431. and that in December 17 14. the Plaintiff re- bis A ae, 
ceived 50 l. in Part of his Debt, and that Sir Henry died 3 
the 29th of September 1719. having made his Will, and Þy the S 
deviſed his Lands to his Executors in Truſt to pay his vived by the 
Debts, and that his Executors renouncing, the Defen- WII. 


dant the Earl of Strafford adminiſtred with the Will 
annexed. 


The Defendant pleaded the Statute of Limitations, 
and that neither the Defendant, nor (as he believed) 
Sir Henry, made any Promiſe to pay the Debt in Que- 
{tion within ſix Years before the Bill brought. 


For the Plea it was ſaid 1ſt, That this Plea of the 
Statute ought not to be diſcouraged any more than 
that of the Statute of Fines ; it being made equal] 
for the Quiet and Repoſe of the Subject, eſpecially in 
the Caſe of an Executor or Adminiſtrator, as the pre- 
ſent Cale was, who might not be ſuppoſed to be 


able to prove Payment, as the Inteſtate, if alive, 
would have been. 


Vol. II. * 200, 
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2dly, That by the Statute of Limitations the Debt 
was barred, extinct and become as no Debt, and 
therefore the Will of Sir Henry Johnſon ſubjecting the 
Lands to the Payment of his Debts, muſt be con- 
ſtrued to mean ſuch Debts as were then ſubſiſting, 
not ſtale Demands barred by the Statute, for that a 
contrary Conſtruction would give Way for vexatious 
Demands, and occaſion People's raking up old dor- 
mant Pretences. | 


On the other Side it was argued, 1/7, That the Statute 


of Limitations was far from extinguiſhing the Debt, 


{a) Vide 

Salk. 154. 
2Vern. 141. 
Gofton ver- 


ſus ill. 


which was ſtill ſubſiſting, and to be barred only by 
pleading the Statute, which the Defendant was not 
bound to do; that it was plain the Debt was not ex- 
tinguiſhed, becaule the very Acknowledging of it, 
would revive and take it out of the Statute. 


2dly, That in this Caſe Sir Henry Johnſon's having 
paid 50 J. in 1714. in Part of the Debt was an Ac- 
knowledgment that the Reſt was due, and that this 


was taking the Cale out of the Statute, Sir Henry 
dying in 1719. | 


zahy, That the Will of Sir Henry ſubjecting his Lands 
to the Payment of his Debts did create a Truſt, which 
was not barred by the Statute of Limitations ; and 
they cited the Cale of (a) Staggers verſus Welby, where 
it was decreed by Lord Cowper, that ſuch a Will ſub- 


- jecting Lands to the Payment of Debts did raiſe a 


Truſt, and revive a Debt barred by the Statute of 
Limitations, | | 


Lord Chancellor. 1 would be cautious of giving any 


Relief againſt an Act of Parliament; but it is plain 
2 


the 
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the Debt is not extinguiſhed by the Statute of Limi- 
tations, ſince the Statute mult be pleaded, which the 
Defendant is not bound to do; and if he afterwards 
will acknowledge the Debt, it takes it out t of the 
Statute. 


But let me be attended with the Caſe of Staggers 
verſus Welby; which accordingly was done; and there- 


upon his Lordſhip over-ruled this Plea of the Statute 
of Limitations; 


Upon an Appeal brought in the Houſe of Lords 
this Decree was reverſed, and the Plea ordered to ſtand 
for an Anſwer, 
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1726. 


Suſe 112. Metcalfe verſus Beckwith. 

At the Rolls. 

Forde — 2; N a Bill to ſettle the Boundaries of the Manor 
A of Dale, of which the Plaintiff was Lord, and 


it was de- Of the Manor of Sale which belonged to the Defen- 


eee dant, the Plaintiff and Defendant inſiſting upon dif- 


ſhould give ferent Boundaries, it was ordered that the Parties 
to the other 


e Neo Thould give a Note to each other of their Boundaries, 
their Boun- and that the Matter {ſhould be tried in a feigned Iſſue. 


daries, and 


that it ſhould be tried in a feigned Iſſue. And the Iſſue being found for the Defendant on the 


firſt, ſecond, and third Trial, the Defendant was not only allowed the Coſts of all the Trials 
at Law, but alſo the Coſts in Equity, in Regard the Defendant had no Bill, and the Plaintiff 


might have tried it at Law without coming into Equity. On a Bill of Partition, no Coſts on 
cither Side, becauſe it is for the Benefit of both Parties. 


Whereupon a Trial was had, in which the Verdi& 
was for the Defendant, and afterwards a new Trial 
granted, and after that a third Trial, upon a Certifi- 
cate of the Judge, that the laſt was againſt Evidence; 
but upon the third Trial alſo the like Verdict was 
found for the Defendant, ſo that the Boundaries ap- 
peared to be as they were given in by the Defendant, 
and contrary to what had been alledged by the Plain- 
tiff's Bill. : | 
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And now upon the Equity reſerved, it coming on 
before the Maſter of the Rolls, it was urged for the 
Plaintiff, that as to the Coſts of the three Trials, the 
Plaintiff mult ſubmit to pay them; but with Regard 
to the Suit in this Court the Bill ſeemed to be in the 
Nature of a Bill of Partition, where neither Side pay 
Coſts, it being for the Benefit of both Parties, to have 
their Shares in Severalty, and that in the preſent Cale, 
there was by this Trial a plain Advantage to the De- 
fendant by the Bounds of his Manor being {et out by 
this Verdict, in the ſame Way as they probably would 
have been in a Bill of Partition; for which Reaſon the 
Plaintiff ought to pay no Coſts, and the rather in this 


Cale, in Regard the Plaintiff had a probable Cauſe of 


Suit, and it muſt be preſumed that at the Hearing there 
was Evidence on both Sides; and therefore, to ſatisfy 
the Conſcience of the Court, it had been {ent to a 
Trial, under which Circumſtances it would be hard 
to make the Plaintiff pay the Charge of ſatisfying the 
Conſcience of the Court, when the Thing was in its 
Nature doubtful. ä 


But for the Defendant it was ſaid, that the Plain- 
tiff's Bill in this Qaſe ought to be diſmiſſed, and the 
Defendant having no Bill, the Diſmiſſion ought to be 
with Coſts; otherwiſe an Encouragement might be 


given for great Vexation, without any Proſpect of the 


leaſt Recompence. 


Maſter of the Rolls: The Objection that this Bill 
was in Nature of a Bill of Partition, ſeems to be of 
ſome Weight; but as the Defendant has no Bill here, 
and the Plaintiff might have tried this Matter at Law, 
and more eſpecially ſince no Part of the Iſſue is found 
for the Plaintiff, who is in the Wrong in toto, why 
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why ſhould he not be within the common Rule, and 
pay Coſts throughout? Diſmiſs the Bill with Coſts, 


378 


Caſe 113. Gyles verſus Hall. 

Lird Chan- | | 
e E Eo. Plaintiff's Bill was to compel a Re-aſhgnment 
Prado! ers of a Mortgage, and to ſtop the Payment of In- 
rage Money, tereſt from the 2 5th of September 1722, there having 
mere um been then a Tender made of 1000 J. the Mortgage- 


to be reaſon- 


able Notice Money and Intereſt. 
of paying it 


* 


in; and if the Tender be inſiſted on to ſtop Intereſt, the Money muſt be kept dead from that Time, 
beauſe the Party is to be wncore priſt. Six Months Notice given to pay in the Mortgage-Mo- 
ney at Lincoln's Inn Hall, tho” this be not the Place mentioned in the Proviſo of the Need, yet 
where Money was lent in Town, and no Objection made to the Notice, no Reaſon for a per- 
ſonal Tender, or to make a Man carry a great Sum to a Perſon in the Country. 


It appeared that on the Day before the 25th of 
March 1722, the Mortgagor gave perſonal Notice in 
Writing to the Defendant the Mortgagee, that he would 
tender the Money and Intereſt between the Hours of 
ten and twelve in the Morning at Lincoln's Inn Hall on 
the 25th of September 1722, which accordingly was 
done. 


Object. by Solicitor General Talbot, Lincoln's Inn Hall 
is not named in the Proviſo in the Mortgage Deed, as 
the Place for the Payment of the Money, and there- 
fore the Tender muſt be to the Perſon. 


Lord Chancellor : The Money being lent in Town, 
and after perſonal Notice given for the Payment there- 
of, and no Objection made by the Mortgagee to the 
Place at the Time of the Notice, it would be very 
hard to make the Mortgagor travel with this great Sum 
of Money to Oxford, where the Mortgagee lived, 


But in this Caſe it ought to appear, that the Mort- 
gagor from that Time always kept the Money ready; 
2 whereas 
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whereas the contrary thereof being proved, that the 
Mortgagor was not ready to pay it, therefore the In- 
tereſt muſt run on; and decree the Defendant to re- 
aſſign to the Mortgagor, or his Order. 


— Ew 


—— Townſend Plaintiff, Git 114, 


| Lord Chan: 

John Lauton Sen,, Edward) cellor King, 
Lawton, John LawtonpDefendants. 

Jun and Montague © d 


riage, Lands 


ohn Lawton Senior, Lands were limited to his are ſettled to 
Uſe for 99 Years, if he {ſhould ſo long live, Remain— 7 Te 
der to the Defendant Montague and other Truſtees (of 9 long live, 
which Montague was the Survivor) for the Life of John eee 
Lawton Senior, to preſerve contingent Remainders, Re- tief during 
mainder to his Wife for Life, Remainder to the firſt 7. ſupport 
and ſecond, c. Sons of the Marriage in Tail Male Ramat. 
ſucceſſively, Remainders over. Remainder 


to the firſt, 
Sc. Son of A. A. has two Sons, C. and D. A. the Father having mortgaged the Premiſſes, 


he and his Son C. covenant to ſuffer a Recovery, and to procure B. the Truſtee to join, B. 
the Truſtee by Anſwer ſubmits to the Court: Court will not compel the Truſtee to join, un- 
leſs D. the ſecond Son of the Marriage will conſent, | 


The Wife was dead, and the Defendants Edward 
Lawton and John Lawton were the only Iſſue of the 
Marriage, and the Defendant 7ohn Lawton the Father 
having mortgaged the Premiſſes to the Plaintiff, and 
the Defendant Fdward Lawton the Son being come of 
Age, the Father and Son entered into Articles with 
the Plaintiff, and thereby covenanted, that they would 
ſuffer a Recovery, and procure Mr. Montague the ſur- 
viving Truſtee to join therein: But, 


BY a Settlement on the Marriage of the Defendant ON, 
7 


Mr. Montague refuſing to join in making a Tenant to 
the Precipe, the Plaintiff brought this Bull to compel a 
ſpecific 
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(a) Vol. I. 
& poſt, 
Manſell & 
Manſell. 


ſpecific Performance of the Covenant, and that 
Mr. Montague might join in ſuffering the Recovery. 


Mr. Montague by Anſwer ſubmitted to do as the 
Court {hould direct, and Fohn Lawton the younger 
Son was made Defendant. 


Lord Chancellor asked if the younger Brother would 
conſent that the Truſtee ſhould join in making a Te- 
nant to the Precipe? and being told No; his Lordſhip 
{aid, then he would not decree the Truſtee to join, for 
that he would not take away any Man's Right. 


Hereupon it was inſiſted, that the Court had done 
the like in the Cafe of (a) Mr. Winnington the eldeſt 
Son of Sir Francis Winnington, upon his Son's Marriage 
with Mrs. Read, where Mr. Winnington the Father 
brought a Bill againſt the Truſtee for preſerving con- 


tingent Remainders (he himſelf being only Tenant for 


99 Years) to compel him to join in making a Tenant 
to the Precipe for a common Recovery, and the Court 
decreed he {hould do it, in order to make a new Mar- 
riage Settlement. 


Lord Chancellor : I alſo would do ſo, were the like 
Cale to come before me; in the Caſe cited, the Truſtee 
was decreed to join, in order to preſerve the Eſtate in 
the Family; but in the principal Caſe you would 


have the ſame done, with a View only to alien. Diſ- 


mils the Bill as to Mr. Montague and the younger Son 
with Colts; but decree John Lawton the Father, and 


Edward the Son ſpecifically to perform the Covenant 
with the Plaintiff. 


2 1 Duke 
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Duke of Devon verſus Atkins. Caſe 115. 


Lord Chan- 


WE Kinton being ſeiſed of a Leaſehold Eſtate for ©” *"S 


An Eſta 
three Lives, and having upon his Daughter's Mar- IG 


riage ſettled the {ame upon Truſtees, in Truſt to the Live = 
Daughter for her Life, Remainder to her Huſband, 5 


Executors 


Remainder in Truſt to her Children, and for Want of _ 


ſuch Children, then in Truſt to the ſaid Aaron his Ex- perſonal E- 
ecutors and Adminiſtrators ; and the Daughter being ſtate, and 


will on 4.'s 


dead without leaving any Child, Death be 


liable to all 
his Debts by ſimple Contract as a Leaſe for Years would be. 
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Aaron Kinton makes a Will, and deviſes the Rever- 

ſion, which was thus reſerved to himſelf and his Exe- 

cutors, to his Wife for Life, and afterwards to his 
Siſter, and then to his Siſter's Son, and dies. 


On a Bill brought by the Duke of Devon who was 
à conſiderable Creditor of Aaron Kinton, to charge 
this Eſtate with his Debts, it had been decreed by (a) (0 2 Vern: 
Lord Cowper, that the Reverſion of this Eſtate for | ives _ 
reſerved to Aaron Kinton, his Executors and Adminiſtra- 
tors, was by the Statute of Frauds and Perjuries made 
perſonal Eſtate, and being made ſuch could not be de- 
viſed away by the 'Teſtator in Prejudice of his Credi- 


tors, but ought to be liable to his Debts, and fold for 
that Purpole. 


But the Pavifes in Remainder after the Death of ll. 
Aaron Kinton the Teſtator, not being made Party to 1 
that Suit, and the Teſtator's Wife the Deviſee for Life 
being dead, he now brought this Matter over again. 


And it was inſiſted upon by Talbot Solicitor Gene- 


ral, that tho' the Remainder-man could not be bound 
vol. II. * $8 by 


382 | De Ferm. J. Michaelis, 1726. 


by the former Decree, not having been a Party there- 
to, yet ſo far might that Decree be made Uſe of, to 
ſhew it to have been the Opinion of that great Man 
my Lord Cowper, that an Eſtate pur auter vie, when 
limited to Executors, was perſonal Eſtate, and as ſuch, 
(a) diftributable within the Statute of Diſtribution. 


e 


MA ern e W 


nnn. ed 


Mr. Attorney General : Before the Statute of Frauds 
and Perjuries, it is plain an Eſtate pur auter vie was not 
conſidered as perſonal Eſtate; and that Statute ſays, that 
where it is limited to the Heir, it ſhall not go to the 
Executors or Adminiſtrators. Put the Caſe, that one 
ſeiſed in Fee ſhonld convey to the Uſe of himſelf for 
| |. Life, Remainder to his Executors, would that be per- 
„ ſonal Aſſets? And if the Executors are ſpecial Occu— 
i pants, or take by Occupancy, then it cannot be Aﬀets. 


Lord Chancellor: The Cafe put of Lands in Fee be- 
ing limited to Executors, is different; here the Execu- 
tors and Adminiftrators are made ſpecial Occupants 
and alſo take as Executors, whereby the Premiſles are 
perſonal Eſtate as naturally as if limited originally to 
Executors. 


Wherefore I ſhall decree this to be perſonal Eſtate, 
and conſequently that it could not be deviſed away 
by the Teſtator from his Creditors; nevertheleſs be- 
ing a ſpecific Deviſe, all the reſt of the Teſtator's per- 
ſonal Eſtate not ſpeciſically deviſed muſt be firſt ap- 
plied to pay the Debts, and if there be any other ſpe- 

4 


cific 


5 (a) Vide Salk. 464. & Carth. 376. Olabam verſus Pickering, contra. i 
1488 However, though in the Spiritual Court an Eſtate pur auler vie be not x 
Wk  diftributable, on account of its being a Freehold, yet it ſeems as if in a 
„ Court of Equity it ſhould be diſtributable, and that the Adminiſtrator 
1 ſhould be taken to be a Truſtee for general Legacies, if any; and if no 
Will, then for the next of Kin: And as the Adminiſtration may be 
granted to one only as principal Creditor, he ought not to go away with 
the Reſidue of the Eſtate pur auter vie, as Adminiſtrator. 
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cific Deviſe, the ſame ought to come in Average with 
this and pay its Proportion; but if that will not 
ſerve, all muſt be ſold to pay the Teſtator's Debts. 


Blackler verſus w ebb & gp Caſe 116, 


Lird Chan- 


Sung Bagwell poſſeſſed of a conſiderable per- n 
ſonal Eſtate, ef having had ſeveral Children, 8 


ſome of whom being dead leaving Children, made 5 
his Will dated the 3d of December 1715. and after and E.; B. is 


. . dead leaving 
ſeveral Legacies thereby given, bequeathed the Sur en- 


plus of his perſonal Eſtate equally to his Son James, dren, and by 


and to his Son Peter's Children, to his Daughter Tra- Wide. 
ſtator deviſes 


verſe and to his Daughter Webb's Children, and his the Reſidue 
Daughter Man, and made his Son-in-law Benjamin Tra- * Elec te 


verſe {ole Executor. his Son 4 
and to B.”s 


Children, and to his Daughter C. and D.'s Children, and to his Daughter E.; D. is living 


and has Children; decreed the Children of B. and the Children of B. ſhall take per Capita 
and not per Stirpes, as if all named. 


The Fact was, that at the making of the Will the 
Teſtator's Son Peter was dead leaving ſeveral Children, 
the Teſtator's Daughter Hannah Webb was living, but 
her Huſband was in low Circumſtances, and had been 


twice a Bankrupt, and therefore the Aer by his 


Will made ſome Proviſion for her ſeparate Uſe. 


The 8 was, how theſe Children and Grand- 


children ſhould take, whether per Stirpes or per Capita? 


Mr. Solicitor General inſiſted, that the Grandchildren 


ſhould take per Stirpes, it not being likely that the 


Teſtator ſhould intend his own Children, his Son James 
and his two Daughters Traverſe and Man to take 


no greater Share of his perſonal , Eſtate than each of 
bis Grandchildren, ſome of which were of very tender 
Years, and whoſe Maintenance and Subſiſtence would 
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conſequently require a very ſmall Expence ; but that the 

Conſtruction in this Caſe ſhould be according to the 
Statute of Diſtribution of Inteſtates Eſtates, where, in 
Caſe of Children taking, they take only the Share of 
their deceaſed Parent and as Repreſentatives of the 
Stock. 


Mr. Attorney General contra: Such Part of the Sur- 
plus of the perſonal Eſtate as is given to the Grand- 


children —— be the ſame, and have the ſame Con- 


ſtruction, as if the Teſtator had particularized each 
Grandchild by Name, as John, Thomas, Cc. when 
there could be no Queſtion but that the Grandchildren 
mult have taken per Capita and not per Stirpes. 


And as to the Statute of Diſtribution, it 1s not 
likely that the Teſtator in this Caſe underſtood the 
Statute or the Conſtruction thereof, or had any Allu- 
ſion to it; neither could this Will come within 
that Part of the Statute of Diſtribution, in regard 
the Teſtator's Daughter Webb was living, and therefore 
her Children could take nothing by Repreſentation 
within that Statute. 


To which it was added, that there was a particular 
Reaſon why the Children of the Teſtator's Daughter 
Webb were inſerted in the Will, becauſe their Father 
was 1n very low Circumſtances and unable to provide 
for them; and as to the Teſtator's Children, they all 
had Portions given them before in his Life-time ; and 
this being additional, it was but reaſonable that the 
Grandchildren ſhould take an equal Share of the Sur- 
plus with the Teſtator's own Children. 


Lord Chancellor at firſt ſeemed inclinable that the 
Grandchildren ſhould take per Stirpes only; yet at 
Length he decreed that the Teſtator's Son James, and 

I the 
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che Children of the Teſtator's deceaſed Son Peter and his 
Daughter Traverſe, and the Children of the Teſtator's 
Daughter Webb, and his Daughter Man, (being in 
all fourteen in Number) ſhould each of them take per 
Capita, as if all the Grandchildren had been named by 
their reſpective Names; and that the Grandchildren 
could not take according to the Statute, or in Alluſion 
thereto, foraſmuch as the Teſtator's Daughter Webb 
was living, and ſo her Children could not repreſent 
her ; and to determine that the Grandchildren ſhould 
take per Stirpes would be to go too much out of the 
Will, and contrary to the Words, when the Meaning 
of the Teſtator might be according to his Words, and 
that Meaning a reaſonable and ſenſible one. 


Lord Clifford's Caſe. 

( Firſt Seal after Michaelmas Term, before the Maſter of 
the Rolls, in the Abſence of Lord Chancellor.) 
A Sequeſtration was granted, unleſs Cauſe, againſt 

the Defendant Lord Clifford for Want of an An- 
ſwer ; afterwards he put in an Anſwer, which being 
reported inſufficient, it was now moved for a Seque- 
ſtration abſolutely, an inſufficient Anſwer being no 
Anſwer, and in ſuch Caſe the Plaintiff is to go on 


where he left off before the in{uſhcient Anſwer was 
pur in. 


ſhip; but if there be a Sequeſtration niſi againſt a Peer for Want of an Anſwer, 


— 


Caſe 117. 


Vide Vol. I. 
535. Anony- 


mus, 

A Sequeſtra- 
tion #1/4 is 
the firſt Pro- 
ceſs againſt 


a Peer, or 


Member of 
the Houſe of 
Commons, 
tho' this is 
ſome Hard- 
and the Peer 


puts in an Anſwer which is inſufficient, yet the Order for Sequeſttation ſhall not be abſolute, 


but a new Sequeſtration u,... 


Maſter of the Rolls: As in Caſe of a Peer, or Mem- 


ber of the Houſe of Commons, it. is an Hardſhip 
upon them that a Sequeſtration, which in ſome Re. 


ſpects is in Nature of an Execution, is the firſt Proceſs; 


4 when a Sequeſtration 1s granted againſt a Peer nif 
Vol. II. 5 F e 
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far Want of an Anſwer, it is good Cauſe againſt ſuch 
Order nifi, to ſhew that the Anſwer is put in, which 
muſt be allowed for Cauſe, and when that Anſwer is 
reported inſufficient, the Plaintiff muſt move again de 
novo for a Sequeſtration ni, which Golasborough the 
Regiſter ſaid was the Courſe of the Court. 


Caſe 118, Serle verſus H. Elo). 
At the Rolls. 

| One deviſes NE ſeiſed in Fee of Lands near Godalmin in Surry 
his Lands in & . . . . g 
D. to 4, (his that were in Mortgage, and likewiſe ſeiſed in 


— — Fee of other Lands, deviſed his Lands in Godalmin to 
Gs oftwen- his Couſin and God-daughter Fane Styles at her Age 


ty-one, ſub- of twenty-one, ſubject to the Incumbrances that were there- 


ject to the 


Incumbran- 29þ0n, and ordered that the Rents and Profits of the 


— . and Premiſſes ſhould, during the Infancy of his ſaid God- 


the Rents daughter, be paid to her Father for her ſole Uſe, 


_ Gurirs te and deviſed other Lands to Truſtees, in Truſt to pay 


Infancy to 


be paid toher the Teſtator's Debts. 
Father, and 


deviſes all his other Lands to Truſtees to pay his Debts, the Lands in D. being mortgaged, this 


Mortgage ſhall be diſcharged by Monies arifing from the Sale of other Lands. 


Obj. The Lands in Godalmin are deviſed ſubject to the 
Incumbrances thereupon, for which Reaſon the Deviſee 
muſt take them cum onere, and be contented to pay off 
the Mortgage. 


Maſter of the Rolls contra: The Deviſe of the Eſtate 
ſubje& to the Incumbrance is no more than what is 
implied, for the Teſtator could not do it otherwiſe ; 
but when the Teſtator deviſes other Lands to pay his 
Debts, this muft be intended all his Debts, and con- 
{equently the Debt by Mortgage of Godalmin is Part of 
thoſe Debts which are to be paid off out of the Money 
ariſing by Sale of the Truſt-Eſtate; and this is the 
ſtronger, by the Teſtator's having appointed the Rents 
and Profits during the Infancy of his God-daughter to 

2 2 
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be paid to the Infant's Father for the ſole Uſe of the 
Infant, which is as much as to ſay, that they ſhall not 
go or be applied in Diſcharge of the Mortgage. 


And tho' the Infant by her own Bill had ſubmitted 
to pay off this Mortgage, yet his Honour ſaid, he muſt 
take Care of the Infant, and not ſuffer her to be caught 
by any Miſtake of her Agent. 


Wherefore pay ing the Coſts of the Day, let the In- 
fant amend her Bill. 


1 


Anonymus. Caſe 119, 


{ OTE; the Courſe of the Court is, That where a Where the 


auſe 1s 


Cauſe is brought on upon Bill and Anſwer, and brought on 
the Plaintiff's Bill is diſmiſſed as agamft a Defendant, only on Bill 


: . . and Anſwer, 
in ſuch Caſe only 40 5. Coſts is to be paid by the if the Bill is 
_ Plaintiff; but if the Plaintiff has a Decree againſt the wr dug 
Defendant, tho' upon Bill and Anſwer only, if the the Defen- 
Plaintiff has Coſts given him, it muſt be Cofts to be — 
taxed. | Coſts ate to 

| be paid; but 
if — 8 a Decree againſt the Defendant, tho' only on Bill and Anſwer, there Coſts 
m taxed, | 


Peck verſus Half ey. Caſe 120, 


: WE | At the Ralls, 
HE Teſtatrix Mrs. Peck by her Will inter al, after One be- 


. . | : queaths to 
Legacies given to ſeveral of her Relations, be- ber Grand- 


queathed to her two Grandchildren 4. and B. ſome of cd 4 


; ſome of her 
her beſt Linnen, and made F. & reſiduary Legatee. den Lianen: 

this void for 
the Uncertainty; yet the Court recommended it to the Executor to give ſome of the beſt 
Linnen to the Legatee, | | 


Maſter 
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A Bequeſtof Maſter of the Rolls : This is a void Legacy for the 
bet 4 Uncertainty; the beſt of my Linnen is uncertain, but 


nen as the ſome of my beſt Linnen is more uncertain ſtill; if it 
Executor 


ning were Tuch, or ſo much of my beſt Linnen, as the 
fit, or as the ſhould chuſe, or as my Executors ſhould chuſe for 


Legatee 


od chuſe, them, this would be good, and by the Choice of the 


bad been Legatees or Executors is reducible to a Certainty, but 


good. 


in this Caſe it is merely void for the Uncertainty. 


However, afterwards foraſmuch as theſe were ſo 
near Relations to the Teſtatrix as Grandchildren, and 
having no other Legacy by the Will, and ſince it was 
plain the Teſtatrix intended ſome Linnen, his Honour 
did by the decretal Order recommend it to the reſiduar 
Legatee, to give {ome of the beſt of the Teſtatrix's 


Linnen to theſe Legatees A. and B. which Recommenda- 


tion in the like Caſes (he ſaid) the Court had ſome- 
times made. . 


Caſe 121. Clavering verſus Clavering. 

Lord Chan- | | 

cellor King. MIN 28 
Tenant for HE Defendant was Tenant for Life of Lands in 
1 Durham, but not without Impeachment of Waite; 


open new the Plaintift was the Remainder-man in Tail, and in 
_ —— Lands there were ſeveral Mines of Coals, which 
working the were open before the Defendant the Tenant for Life 
21.22% came to the Eſtate, and the Tenant for Life opened 
the Earth in ſeveral Places, but (as it was ſaid) with 
Deſign only to purſue the old Vein of Coals. And 
the Plaintiff moved for an Injunction to ſtay the De- 


tendant from opening the Earth in any new Place. 


Lord Chancellor: This was determined in the great 


Cauſe of Hellier verſus Twiford, in which I was of 


Counſel, the Matter was tried at the Aſſizes in Devon- 
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ſhire before Mr. Juſtice Powel, and held great Part of 


the Day; there it was proved by Witneſſes to be the 
Courſe of the Country, and a Practice well known 

in thoſe Parts among the Miners, that any Perſon ha- 
ving a Right to dig in Mines may purſue the Mine, 
and open new Shafts or Pits to follow the ſame Vein; 
and that otherwiſe the working in the ſame Mines 
would be impracticable, becauſe the Miners would be 
choaked for want of Air, if new Holes. ſhould not be 
continually opened to let the Air in to them ; and the 
ſame Vein of Coal frequently runs a great Way, and 
(as Lord Chancellor expreſſed it) the fame Mine of Coals 
was very knowable and eaſy to be diſcerned ; beſides, 
that to ſtop the Working might be the Ruin of the Hazardous 


| Colliery for ever; and in the preſent Caſe it appeared 1jundtion 


| Injunction 
that there was a Fire- Engine kept by the Tenant for t2 fy the 


; | g x 4 Working of 
Life of theſe Mines, which carried off the Water, a Coal. 


without which the Mines would be loſt, and the Mine. 
working of this Fire-Engine coſt 40 or 501. a Week. 


Then it was objected by the Attorney General, that One wig 
theſe Mines were not opened when the Settlement was of Lands 


made ; having been opened by the Perſon who by that Fg 


there are 


Settlement claimed an Eſtate-tail, and was ſince dead Coal- Mines 


. | | not opened 
without Iſſue, whereas the Settlement gave only the Be- ſettles the : 


nefit of the Mines then opened to the Tenant for Life. _— 
mainder to B. for Liſe, A. opens the Mines, works them, and dies without Iſſue; B. may 
continue working in all Mines lawfully opened, | 


Sed per Cur: It ſeems as if the Tenant for Life may 
work all Mines which were lawfully opened by the pre- 


cedent Tenant in Tail, tho' ſubſequent to the Settle- 


ment. 


So deny the Injunction. 


Sa. Ih - BE he Thomas 
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- 122 Thomas Davis Leſſee oft e. 
— John Peirce, 5 Plaintiff; 


ws <2 Norton & Mary Defendants, 


A. ſeiſed in TI was an Ejectment tried at Chelmsford Sum- 


hoy 24. mer Aſſizes 1726, and the Lands in Queſtion 
a Siſter C., being of ſmall Value, and depending merely on the 


viſes his Words of a Will, it was by Conſent made a Caſe to 


Lan tons be determined by the Opinion of Mr. Juftice Reynolds, 


Tail gene- Who tried the Cauſe. 
ral, and if 


ble Son B. ſhould die without Iſſue, and his Wife ſhould ſurvive him, then the Wife to have 
the Premiſles for Life, Remainder to C, in Fee ; B. the Son dies without Ifſue, but Teſtator's 
Wife dies before him ; C. is not intitled to the Remainder i in Fee, becauſe the Contingency is 
annexed to all the Deviſes over, 


The Caſe was, Thomas Hooker the Defendant's Uncle 
was ſeiſed in Fee of Lands in Seeward-Stowe in the 
Pariſh of Waltham-holy-croſs in Eſſex, and had a Wife 
Alice, an only Son William Hooker, and a Siſter Mary 
Stratton. 


Thomas Hooker the Father, by his Will dated the 


Fth of Fuly 1705, deviſed his Lands to his Son 


William Hooker and the Heirs of his Body, and if his 
{aid Son ſhould die without Iſſue of his Body, and 
the ſaid Teſtator's Wife Alice Hooker ſhould ſurvive 
his the ſaid Teſtator's Son, then the Teſtator's Wife 

Alice ſhould enjoy the Premiſles for her Life, and after 
her Deceaſe, that the Premiſſes ſhould be enjoyed by 
the Teſtator's Siſter Mary Stratton for her Life, and at- 
ter her Deceaſe | the Teſtator's Son William Hooker be- 
ing dead without Iſſue as aforeſaid | then the Teſtator 
deviſed the Premiſſes to the Leſſor of the Plaintiff 
John Feirce, and to two others Pigborn and Randal 
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(both ſince dead) and to their Aſhgns for ever. The 
Teſtator Thomas Hooker died, the Wife Alice did not 
ſurvive the Teſtator's Son William Hooker, but died be- 
fore him. 


The 65th of September 1709 the Son William 
Hooker died without Iſſue; upon which Mary Stratton 
the Teſtator's Siſter and Heir entered, enjoyed the 
Premiſſes for her Life, and died the 10th of October 


1723. 


Pigborn and Randal two of the Deviſees over in Fee 
died, and the other Deviſee John Peirce ſurvived, and 
was the Leſſor of the Plaintiff; and the Queſtion was, 
whether John Peirce the ſurviving Devitee took any 
Thing by this Devile, in Regard Alice Hooker the 
Teſtator's Widow died in the Life-time of the Teſta- 
tor's Son William Hooker ; ſo the Contingency of the 
Son dying without Iſſue in the Life-time of the 
Teſtator's Wife had not happened, and whether this 
Contingency was annexed to all the ſubſequent Eſtates 
and Limitations, and prevented any one of them from 


taking Effect? 


Objected by Serjeant Baines, Iſt, That the Remainder 
deviſed to Alice Hooker the Teftator's Widow was a 
veſted, and not a contingent Remainder ; 


2dly, That if the Remainder to the Teſtator's Wi- 
dow .was a contingent Remainder, yet this Contins 
gency did not extend to the {ſubſequent Limitations j 
but the Deviſe to the Leſſor of the Plaintiff (Peirce) 
was to be taken as a ſubſtantive Deviſe, without any 
Regard had to the Contingency of the Teſtator's Son 
dying without Iſſue in the Life-time of the Teſtator's 
Wife; That the principal Caſe did not differ from the 
Caſe of a Deviſe to my Son in Tail, and for Viet: of 
Hue 
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Iſſue of my Son the Remainder to my Wife, or of a 
Deviſe to my Son and the Heirs of his Body, and if 
he die without Iſſue, then the Remainder to my Wife; 
in which Caſe the Words [if] or [chen “] would be 
inſignificant, and no more than the Law implied, & 
expreſſio eorum que tacite inſunt nihil operatur ; and that 
in the Limitation of the Remainder to the Wife for 
her Life, the Words | in Caſe ſhe be living at the Time 
of the Son's dying without Iſſue | mult plainly be im- 
material and inſignificant ; for if the Teſtator's Wife 
was not then living, ſhe could not take; and it was 
the {tronger, as it was but an Eſtate for Life which 
was given to the Wife, and was the fame Thing as if 
the Deviſe were to A. for Life, and if B. ſurvives A. 
then to B. for Life, in which Caſe this would be a 
veſted Remainder in B. and the Words | if B. ſurvives 
A.| would be void, and no more than implied, be- 
cauſe B. could not take unleſs he ſurvived 4. 


Or ſuppoſing this to be a precedent Condition, or 


a precedent Contingency to the veſting of the Eſtate for 
Life to Alice the Teſtator's Wife, yet the Deviſe of the 


Remainder in Fee to Peirce and the two others upon 
the Death of the Teſtator's Son without Iſſue, was a 
good Subſtantive Deviſe, and conſequently the Leſſor 
of the Plaintiff well intitled. | 


Mr. Juſtice Reynolds If the Deviſe had been to 


the Teſtator's Son and the Heirs of his Body, and 


if the Teſtator's Son ſhould die without Iſſue, and 


the Teſtator's Wife ſhould ſurvive him, then to the 


Wife for her Life, it might be reaſonable to take it to 
Ty FF be 


ien and Then are Adverbs of Time, and when they refer to 
a Thing that muſt of Neceſſity happen, as when an Infant might 
come to twenty-one, then theſe Words do not make a contingent Re- 


mainder, 3 Co. 21, 4. Boraſton's Caſe ; but in this Caſe it is wholly un- 
certain whether the Son ſhould die without Iflue in the Life of the Mo- 
ther, and therefore not within the Rule of Boraſton's Cale, 
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be a veſted and a common Remainder to the Te- 
ſtator's Wite, upon the Son's dying without Iſſue; 
but as it would have been plainly otherwiſe, if the 
Deviſe had been to the Wife in Tail, or in Fee, in 
4 Caſe the Son ſhould die without Iſſue, and the Te- 
ſtators Wife ſhould be then living; ſo in the pre- 
E {ent Caſe it is the ſame as if the Deviſe upon this 
Contingency had been to the Teſtator's Wife in Fee, 
becauſe all theſe Remainders are but as one Eftate a- 
riſing upon the ſame Contingency, and as from one 
Root. 
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Moreover this Deviſe to Peirce and the two others 
in Fee, on the Teſtator's Son's dying without Iſſue, can- 
not be taken as a ſubſtantive Deviſe, becauſe the De- 
viſe is to Peirce and the two others in Fee, the Teſta- 
tor's Son being dead without Iflue as aforeſaid ; which 
Words | as aforeſaid] imply as in Manner aforeſaid, or 
as if theſe Words had been repeated, (vi) in Caſe my 
Son dies without Iſſue, my Wife then living; for which 
Reaſon the Contingency not happening, the Deviſe to 
Pierce and the two others is void; and if this were but 
doubtful, yet by doubtful Words an Heir ought not to 
be difinherited, 


Whereupon the Judge, after ſome Days taken in 
conſidering of the Cale, delivered out the Pobea to the 
Defendant, with theſe Words ſubſcribed, 


I am of Opinion, that the Remainder limited to the 
Leſſor of the Plaintiff by the Will of Thomas Hooker is 
a contingent Remainder depending on the Death of 
William Hooker without Iſſue in the Life of Alice the 
Teſtator's Wife; and as that Contingency never hap- 
pened, the Remainder which depended thereon could 
never ariſe; therefore let the Aſſociate deliver the 
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— Poſtea in this Caſe to the Defendants or their At- 


torney. | 

Dec. 19. 1726. James Reynolds. : 

Caſe 123. Anonymus. On Petition. | 
Lord Chan- 
8 PO N the Petition of a Bankrupt complaining } 
coming in that 4. one of his Creditors had come in under ; 
uncer+..... the Commiſſion and proved his Debt, yet had arreſted : 
of Bankrupt- the Bankrupt, and praying to be diſcharged : The Coun- : 


tho on 2 a 
trove his Tel of the other Side inſiſted, that by the Statute of 


Debtandop- the 1 3 Eli. cap. 7. it is enacted, that if a Creditor be 
poſe the 


Bankrupt's not fully ſatisfied out of the Bankrupt's Effects, he 


„ 
«Fi T. . Wn 
ccc 


if ovraninghis may notwithſtanding take his Courſe at Law againſt FE 
1 yet he ſhall the Bankrupt for the Reſidue of his Debt, and tho' 5 
U 22 Lag by the 1 Any. cap. 12. if the Bankrupt has his Certifi- i 
18098 Law, unleſs cate ſigned by four Fifths in Number and Value of ' 
{Ai ll Bancfl g his Creditors, and allowed by the Lord Chancellor, then, | 
1 


| the Commiſ- and not otherwiſe, the Bankrupt is diſcharged of his 
| ſion, not on- 


ly as to the Debts, yet in this Caſe the Bankrupt was not within 
Dividends, the latter Statute, ſo as to have his Debts diſcharged, 


190088 but as to his , | bath 0 

ky voting a= he having not got his Certificate allowed, and was 

1 8 the within the Statute of the 13 Eliz. liable to be ſued by 

1 ankrupt's 0 . . "uy 5 

1 gaining his the Creditor for the Debt, eſpecially in this Caſe, the 

1 Certißcate. Creditor coming into the Commitlion for no other 

13 Reaſon but to oppoſe the Bankrupt's having his Cer- 

1 tificate, which he would have had, if the Creditor had 

1 not come in and proved his Debt. 

1 "= *11; 1 ; | 
Wt That the Creditor was willing to waive taking any 
4 * 2 
1 Advantage of the Bankrupt's Effects or Eſtate, and = 
4 iq therefore it was fit he ſhould be at Liberty to ſue the mz 
WW Bankrupt at Law, he not having got any Certificate, © | 
„ 3 otherwiſe the Creditor might be under a Dilemma, if he 3 
1 . Win 7 
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had not come in, the Bankrupt would have gained his 
Certificate ſigned by four Fifths of his Creditors in 
Number and Value, and now he had come in, tho 
for no other End than to oppoſe the Bankrupt's having 
the Certificate, yet Endeavours were uſed to deprive 
him of the Benefit of the Law againſt the Bankrupt. 


Lord Chancellor : It has been the Conſtruction of the 
Court of Equity, upon the latter Statute which diſ- 
charges the Bankrupt of his Debts, on his procuring 
a Certificate ſigned by four Fifths of his Creditors, and 
allowed by the Chancellor, that where a Trader be- 
comes a Bankrupt, and any one of his Creditors comes 
in before the Commiſſion to prove his Debt, tho' with 
Deſign only to oppoſe the Bankrupt's Certificate, yet 
this Proceeding of the Creditor is an Election to take 
his Remedy for his Debt under the Commiſſion, and 
if pending that, the Creditor ſues and arreſts the Bank- 
rupt, it is taken to be an Oppreſhon. Therefore let 
the Creditor at his own Expence diſcharge the Bank- 
rupt out of Cuſtody. 


But if ſuch Creditor will waive having any Benefit 
under the Statute, ſtay a reaſonable Time, and there 
is an Improbability of the Bankrupt's being able to 
gain his Certificate ſigned by four Fifths in Number 
and Value of his Creditors, or allowed by the Court, 
in ſuch Caſe, if the Creditor applies to the Court, 
declaring his Conſent to waive any Right or Share of 
the Bankrupt's Eſtate under the Commiſhon, and 
praying that he may ſue the Bankrupt, I think it 
might be reaſonable for the Court to give Leave to 
ſuch Creditor to proceed at Law againſt the Bankrupt 
for his Debt. 


Ex 
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ca 124. Ex parte of the Eaſt-India Company. 


Lord Chan- 


lr King. . J 
IT , A Trader contracted with the Company at one of 
ms. Twi at their Sales for the Purchaſe of a Parcel of Eaſt- 


Common India Goods, to be paid for at a future Day and be- 


Law, none 


ſhould come fore the Day of Payment he became a Bankrupt. 


in on a Com- 

miſſion of Bankruptcy but ſuch as were Creditors at the Time of the Bankruptcy, becauſe 
the Bankrupt could not afterwards charge his Eſtate, But now (ſince the 7 Geo. 1. cap. 31.) 
if A. gives a Note under Hand payable at a future Day, before which Day A. becomes a 
Bankrupt ; in this Caſe ſuch Creditor by Note ſhall come in. But a Contract by A. at an 
Eaſft-India Sale to buy a Parcel of Goods, before which Day 4. becomes a Bankrupt, this 
not within the above-mentioned Statute : Neither is a Bond or Note to pay Money on a Con- 
tingency, before the happening of which Contingency the Obligor or Giver of the Note be- 
comes a Bankrupt, within the ſaid Statute, 


Lord Chancellor : Formerly in cafe a Trader contracted 
a Debt payable at a future Day, and afterwards (but be- 
fore the Day of Payment) became a Bankrupr, this not 
being a Debt until after the Bankruptcy, at which Time 
the Bankrupt could not do any Act to alien or leſſen 
his Eſtate to the Prejudice of his Creditors, ſuch Con- 
track was held void, and the Creditor not allowed to 
come in for a Satisfaction under the Commiſſion. 


And in ſome Caſes it was thought hard, that if one, 
on the Buying of Goods, or for other valuable Conſi- 


deration, ſhould give a Note under his Hand payable 


at a future Day, and actually had the Goods delivered 
to him, or the Money lent him, and before the Day 
of Payment the Debtor ſhould become a Bankrupt, 
that in this Caſe the Creditor could not come in un- 
der the Commiſſion with the reſt of the Creditors : 
Wherefore for the remedying of this, the Statute of 
7 Geo. 1. cap. 3 1. was made. But the preſent Caſe is not 
within that Statute, becauſe the Goods were not deli- 
vered, nor was the Contract ſigned by the Party (a). 


2 And 
(4) See the Statute, in which there are no expreſs Words to this Purpoſe. 


* 
* 
= 
w 
- 
v1 . 
. 
1 
; 
2 
* 
8 
1 
A 
z7 
Ya 
* 


= 
RA 2 LD Is 3s 1 AS 2 . 1 * 2 7 
ee — — CC EC acts * ae 


De Term. S. Michaelis, 1726. 397 


\ 


And at this Day, if a Bond or Note be given by a 
Trader upon a Contingency, and before it happens the 
Trader becomes a Bankrupt, and then the Contin- 
gency happens; this is not within the Act, neither 


{hall the Debt ariſing (a) after the Bankruptcy be ſa- 
tisfied under the Commiſſion. | 


Bays verſus Bird. Caſe 125. 
| Lord Chan- 


| | . cellar King. 

R. Zouch late of Odyham in the County of Hants © © 

. A. ſeiſed in 

deceaſed, by Deed of Settlement in 1702 cre- Fe of Land 

ated a Term of 500 Years in the Manor of Odyham, demiſed the 
. Premiſſes 

and the Waſtes and Commons there, in Truſtees the to Truſtees 


Defendants Field, Ferwoiſe and Redyard, in Truſt to pay 7; © 7 
Debts, and for a Charity, upon which Premiſſes there Years in 


was great Quantity of Timber growing, and the Term baue 
was not without Impeachment of Waſte. dior a Cha- 

| | rity; B, one 
of the Truſtees being in Poſſeſſion, and as a Receiver appointed by the Court, cuts down 
1000/7, worth of Timber, D. one of the other "Truſtees conſenting ; B. the Truſtee for the 
Charity, or as Receiver, ought not to take Advantage of his having Poſſeſſion, without which 
he could not cut down the Timber, yet the Timber muſt be valued according to what it 
would be worth at the End of the Term of 500 Years. . 


Upon Zouch's Death the Reverſion deſcended to his 


Heir, who fold the Reverſion and Inheritance to Field 


one of the Truſtees of the Term, who was alſo ap- 
pointed Receiver of the Eſtate by the Court. 


Field cut down from the Waſtes and Commons of 
the Premiſſes above 18001]. worth of Timber, but 
left ſufficient for Repairs and Botes for the Tenants. 


Vol. II. 14 The 


(a) But if the Contingency happens before the Bankrupt's Eſtate be 
fully diſtributed, ſuch Creditor ſhall come in pro rata. Vide poſt Ex 


parte Caſwell, &c. 
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The Queſtion was, whether the Defendant Field 
ſhould make any, and what Satisfaction to the Truſt 
for the Timber which he had cut down? 
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Obj. for the Charity: Tho' the Timber was Part of ; 
14 the Inheritance, and Field was Owner of the Inheri- s 
11 tance, yet if he had not been a Truſtee of the Term 
11 nor Receiver of the Eſtate, he could not have juſtified | 
1 No, entring upon the Premiſſes during the Term to cut F 
4 43 A Truſtee of down any Timber; and it was compared to a Copy- 
1.8 * 52 hold, where, tho the Right to the Timber be in the . 
4 lierte Lord, yet cannot the Lord enter to cut it down; and 
| 7 aſte, pur- 


chaſes the tho the Timber if blown down would belong to the 


Reverfion in Lord, or to the Owner of the Inheritance, yet this 
Fee; he ſhal! 


not cut would be the Act of God; but the Lord or Reverſioner 


( 

| 
4 | down the cannot by his own Act entitle himſelf to the Timber, 
1 Timber, if 

[ 

| 

| 

| 


ER AI on SIGCSE : » 


he does he Which in the preſent Caſe ought to be eſtimated accord- 
; mult make ing to the Rate and Value it would yield at the End 
1 to the Cha- Of the Term of 500 Years, at which Time, if ſtanding, 


my. it would however be decayed and rotten and of little 


4 Value; and tho' the Defendant Field was a Truſtee, he 
1 . ought not to make Uſe of that Poſſeſſion to the Preju- 
1 dice of the Truſt, much leſs make an ill Uſe of the 


er 


Poſſeſſion he had as Receiver, that being to be looked E] 
5 
upon as the Hand of the Court, and therefore the 
Court ought to make him pay as much as it would ; 
. | have been worth his While to have given the other ; 
i " | Truſtees for their Leave, if it had been asked for the 52 
1 cutting down this Timber, which ought (it was ſaid) E 
78 to be Half, and that it would be very well worth the ET 
Wu | Defendant Field's While to give Half for ſuch Licence, n 
1 in regard whatever he got thereby was clear Gain, and ; 
* 14 \ 1 6 r 
"WH the Termors had a ſpecial Property in the Trees, as to 
1 the Maſt and Shade. 
1 
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Upon this it was proved by Field, that Redyard, an- 
other of the Truſtees, gave him Leave to cut down the 
Timber; and as to the Termors Property of the Maſt 
and Shades, it would hardly ſatisfy the Charity to have 
an Iſſue to try the Value of the Maſt or Shade during 
the Term. 


That during the Term, and before the End there- 


of, it was likely by ſome Tempeſt or Accident the 


Trees might be blown down, and then Field would 
be entitled thereto; alſo that this being a Common 
or Waſte, (and not Incloſures) the Jury would give 
but little Damages for the Leſſor's entring upon the 
Land and cutting the Timber. 


Lord Chancellor : It is plain that Field as the Pur- 
chaſer of the Reverſion could not enter upon the Pre- 
miſſes to cut down the Timber ; and as to Redyard the 
Co-Truſtee's Aſſent to the Cutting down of the Tim- 
ber, it was a Breach of 'Truſt in him, of which the 
Defendant Field ought not to take any Advantage, ſo 
that ſomething ought to be paid to the Charity or 
Truſt for their Leave. | 


And on his Lordſhip's propoſing 220 J. both Parties 
agreed thereto, and ſo the Matter was compromiſed. 


Another Point aroſe in this Caſe, which was, that 
the ſaid Mr. Zouch by his Deed in 1702 granted his 
Hundred and Manor of Odyham in Hampſhire, and his 
Manor of Woking in Surry, and all his Manors, Lands and 
Premiſſes in Odyham and Woking aforeſaid. Whereupon 


The Queſtion was, Whether the Grantor's Manor What paſſes 


of Hartlerow, which was within the Hundred of Oay- 
ham, but not within the Manor of Odyham or Woking, 
ſhould paſs by this Deed? And after Debate, 


Lord 


by Grant of 
an Hundred, 


De Term. J Michaelis, 1726. 


One ſeiſed in Lord Chancellor: An Hundred is only a Franchiſe 


Hane confiſting of a Court called the Hundred Court, and 
4 i) 1 probably has the Return of Writs, and by ſuch Grant 
14 dred, grant; the Franchiſe paſſes, but not all the Teſtator's Lands 8 
4 4 een, Within That Franchiſe; wherefore by the Word Hun- g 
it | ' paſſes only dred] the Manor of toad not being named in the : 
1. dae. and Grant, does not paſs, and the rather in Regard I heard | 
J i not the . it {aid and offered to be made out, that the Manor of | 
1 Hundred, Hartlerow and the Hundred and Manor of Odyham 
1 came to Mr. Zouch's Family by different Purchafes, and | 
1 at different Times; but where Mr. Zouch grants his 
99% Hundred and Manor of Odyham, and his Manor of i 
171 Woking, and all his Manors, Lands and Tenements in E 
14 Oadyham and Woking aforeſaid, the Words | Odyham afore- & 
1 ſaid | muſt have Reference to, and intend the Hundred | 
Þ of Odybam, eſpecially as the Grant is of all the Gran- | 
F tor's Manors and Lands in Odybam aforeſaid, ſo that ; 
1 tho' there may be a Manor within a Manor, yet it is 
* not likely that Hartlerow Manor ſhould be a Manor 
„ within the Manor of Odyham, nor is it pretended ſo to 
| | be, neither does it appear that Odyham is mentioned as f 
1 a Vill in the Deed, but only as an Hundred and Manor. 
x 5 But it being obſerved, that Woking was named as | 
; well as Odyham ; whereas Woking could not be intended ; 
: as an Hundred, but rather as a Vill, and fo muſt Odyham ; 
4; when coupled together. 
Us lo ord Chancellor: Then let this be tried in a feigned 4 
1 Iſſue at the next Aſſizes for Hants, whether compriſed F 
. or not compriſed within this Grant of 1702; and let 
bf Mr. Field be Defendant, and the reſt of the Truſtees z 
wt! | Plaintifts, and let the Deed be admitted to have been E: 
TY executed by Zouch, and that Zouch was at that Time N 
1 ſeiſed of Lands in Hartlerow. 
3 
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Sir John Napier verſus Lady Effingham. Ci 126. 


Lord Chan- 
cellor King, 


IR John Napier Nephew and Heir of Sir Theophilus 1 the 
Napier the firſt Huſband of the Defendant Lady 
Neben, (who after the Death of Sir Theophilus Upon a De- 


cree againſt 


married and {ſurvived Lord Effing ham) brought his Bill an Infant, 
againſt the Lady Effingham (inter al) to be relieved a- eb Cauſe 


within fix 


gainſt a Conveyance gained unduly by Lady Effingham Months af. 


from her firſt Huſband Sir Theophilus Napier, whereby ;* SOT. 


he ſettled divers Lands lying in the Middle of his Infant may 
Eſtate, and likewiſe the Manor of Shitlington, a Ma- aufe 


make a Des 


nor that had been long in the Family, of which fence, and 


examine 


there are about 200 Tenants, -and this Manor named Witneſfes 
in the Middle of the Parcels, amounting in the Whole anew. 

to above 600 J. per Annum ; whereas the Defendant by 
her Anſwer admitted, that the Lands agreed by Sir Theo- 

philus to be ſettled were not above 400 l. per Annum. 


And the Defendant Lady Effingham preferred her 
croſs Bill (inter al) to eſtabliſh this Settlement. 


Vol. II. | 5 K Lord 


8 r 


19 Feb. 


1724. 
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Lord Chancellor Parker (among other Things) re- 
ſerred this Matter to be ſtated by the Maſter ; and af- 
terwards the Plaintiff Sir John Napier, an Infant, ex- 
hibited his Petition to his Lordſhip for Leave to bring 


a new Bill, ſhewing that his Cauſe had been miſma- 


naged by his former Solicitor, and making out the 
ſame by Affidavits, upon which the Court gave Leave 
to bring ſuch new Bull. 


But the Defendant Lady Effingham (a) appealing from 


this Order to the Houle of Lords, {he was let into the 


Poſſeſſion of the Premiſſes, but Leave was given the 


Plaintiff to ſhew Cauſe within ſix Months after he 


ſhould come of Age. 


And now Sir John Napier petitioning the Court that 


he might have Leave to amend his original Bill, or be 


allowed to bring a new or ſupplemental Bill as he 


ſhould be adviſed, and alſo to amend his Amer to 
the Croſs Bill; 


Lord Chancelbr called to his Affiſtance the Maſter of 


the Rolls, and after hearing Counſel on both Sides, this 


Day the Opinion of the Court was delivered. 


As to what is prayed concerning amending the 
original Bill, there does. not appear to. be: any Prece- 
dent in this Court of an Amendment to a Bill in a 
Part wherein it has been diſmiſſed upon the Merits. 


The Plaintiff Sir John Napier, now he is of Age, 
ought to be well adviſed how he. goes on in this Cauſe, 
as it is inſiſted at the Bar that there was a. Particular 
given in by Sir Theophilus for inſtructing Counſel to draw 
the Settlement in Queſtion, which compriſed this Ma- 
nor of Shitlington. 


2 . But 
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But as to the preſent Queſtion concerning the Man- 
ner in which the Plaintiff ought to thew Cauſe, and 
bring this Matter before the Court, it is not to be ima- 
gmed that Sir John is tied tip to the former Proceed- 
mgs only, for that would be the moſt imperfect Re- 
lief Which could be grven. 


"Therefore this 'Canfe is to be confidered às if there 
had been a common Decree againft an Infant relating 
to his Inheritance, with a nit cauſa within ſix Months 
after he fhould come of Age, in which Cafe it would 
be plain the Defendant might amend his Anſwer, 


All Infant Defendants by their Anſwers put m an 
early Claim to the Care and Protection of the Court 
in Relation to their Right, and ought to have it, for- 
aſmuch as they are ſuppoſed unable to take Care of 
themſelves ; which ariſes from the general Superin« 
tendency this Court has over Infants; all Decrees 
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| againſt them give {1x Months after they come of 
S: Age, to ſhew Gaule z and therefore Sir Joby Napier in 
* the preſent Caſe ought to have Leave to put in a new 
Anſwer. 
1 And the Maſter of the Rolls ſaid, he look d upon 
A this as a Matter of Courſe and of Right, believing that 
: he had granted the (a) {ame upon a Petition ex parte. 

, Note; The Conſequence of an Infant's putting in a 


new Anſwer is, that he may examine Witneſſes a- Hew 
to prove his Defence, Which may be different from 
what it was before. 


T r 2pm oy oP TY 


| Gardiner 
; (a) See the Caſe of Fountain verſus Cain and en Vol. L relating to 
b this Matter, wherein ſuch Order was made by Sir Jobn Trevor Maſter 


of the Rolls. | 
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the Deed the 


cat 127 Gardiner verſus Griffith. 
Lord Chan- 
cell r King. 


hee AMUEL Gardiner the Plaintiff's Father, being 
8 poſſeſſed of a long Term for ninety-nine Years of 


ly be mort- the Advowſon of Eckington, made a Mortgage thereof 
gaged and 


becomes to the Defendarit by Way of Aſſignment of the Term, 
void, ters upon Condition to be void on Payment of the Mort- 
the Mort= gage-money and Intereſt at the End of the Year, and 


gage is to there was à Covenant in the Mortgage-Deed that on 


preſent, e- 


ſpecially if in every Avoidance of the Church the Mortgagee ſhould 


Agreement preſent. 
be that the Mortgagee ſhall preſent, 


Several Years after the Mortgagor died. 


One mort-" It was admitted by Lord Chancellor and by the Coun- 
YJAZES a Ma- 


nor with an {el on both Sides, that if there be a Mortgage made of 


Adrouſon à Manor, and an Advowſon appendant, before the 
appendant, 


and the Mortgage is forecloſed (tho' the Mortgagee be in Poſſeſ- 
Church be. ſion) yet the Mortgagor ſhall preſent if the Church 


comes void, 


Mortgage, becomes void, for the Preſentation is to be preſumed 


tho' in Poſ- 
ſeon, ſhall CO yield no Profit, and conſequently cannot be ac- 


not preſent counted for, nor go towards Satisfaction of the Mort- 
to tne 


Church en Rage; for which was cited Wood and Hinchman verſus 


the Mort. Sir Thomas Stanley, and alſo Mr. Serjeant Selby's Cale (a). 


gage is fore- 
cloſed. (a) See alſo 2 Vern. 401. Amburſt verſus Dawling ; 2 Vern. 549. Attorney General 
verſus Hesketh ; and Preced. in Chan. 71. Fory verſus Cox. | 


Bur the principal Caſe was ſaid to differ, nothing 


being mortgaged here but the Advowſon, ſo that the 


Mortgagee could have no other Satisfaction than by 
providing for a Child, Relation or Friend on the Ad- 
vowſon's becoming void, and the rather for that it 
was the expreſs Agreement in the Mortgage-Deed, that 
as often as the Church ſhould become void the Mort- 
gagee ſhould preſent, which expreſs Agreement would 

2 be 
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be good even in Caſe of a Mortgage of a Manor 
with an Advowſon appendant, and this was ſtill ſtron- 
ger, as it was the Caſe of a periſhing Term, where 
every Preſentee or Incumbent would have an Eſtate 
for Life in the Church ; to which the Conrt, though 
it gave no Opinion, yet ſeemed to incline. | 


But it appearing, that this Bill againſt the Mort- Mortgages 
gagee and his Preſentee was brought ſeven Months af- ton pre. 
ter Inſtitution, Lord Chancellor diſmiſſed the Bill, de- ferts ; Bill 
claring that as a Quare impedit was confined to the 1 
ſix Months after the Death of the laſt Incumbent, ſo brought 
the Bill ſeeking to compel the Defendant to reſign, and or "ks 
conſequently to deprive him of his Living, ought by the fame 
the ſame Reaſon to be limited to the ſame Time; and , Snare 2 
the relieving againſt this would be to relieve againſt Pe. 
an Act of Parliament, which had punctually been ob- 
ſerved for ſome Hundreds of Years, ever ſince the 
13th of Edward 1. and that the Tempus ſemeſtre ought 
to be as much obſerved here as at Law, in regard it 


tended to the Peace of the Church. 


Indeed, had a Quare impedit been brought within 
the ſix Months, and the Bill been preferred after the 
{ix Months, the Court might, on a proper Cale, give 
Directions in Aid of the Quare impedit, that the Mort- 
gage ſhould not be given in Evidence, &c. but here 


there was no Quare impedit brought, and the Bill came 
out of 'Time. Wherefore . | 


Per Cur, diſmiſs the Bill as to that Part which ſeeks 
to compel the Defendant to reſign his Living; but let 


the Plaintiff redeem the Mortgage on Payment of Prin- 
cipal, Intereſt and Coſts, 
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1 Anonymus. 

Lord Chan- 

cellor King. TRY ; | 
AWitneſs Witneſs examined for the Defendant on one of 
bag ne a the Interrogatories depoſed ſeveral Things very 
a Commiſ- 


ſion ſwears reflecting upon —, as that he was a vexatious Man, 


reflecting . . | . . 
Words, yet and a Stirrer up of Suits, Cc. for which the Witneſs 


i# he ought not was ordered to pay Colts. 
| | to pay Coſts, 


it being the Commiſſioner's Fault to take down ſuch Depoſitions. 


And now Mr. Melmoth {ſeconded by the Attorney Ge- 
neral moved the Lord Chancellor to diſcharge that Or- 
der, inſiſting it was more the Commiſſioner's Fault, 
who upon the Commiſhon in the Country, took theſe 
Depoſitions, than the Witnels's ; for the Witneſs might 
be an ignorant Perſon, and not know what was pro- 
per to put down or depoſe; but the Commiſſioner 
muſt be ſuppoſed to underſtand this, and therefore if 
an Anſwer be reported ſcandalous or impertinent, the 
Coſts by the Rule of the Court are to lie upon the 
Counlel. 


* — — 


— — - a — — — 


——  — 


Lord Chancellor : 1 find the Commiſhoners on both 
> Sides attended at the Examination, and ſince it was 
the Commiſſioners Fault to take down any Depoſition 


that was ſcandalous or impertinent, therefore diſcharge 
the Order. 


Quære, If the Interrogatory had led to it? for it 
ſeems in the principal Caſe it did not, it being the 
laſt general Interrogatory. 
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Ex parte Lefebvre. Caſe 129, 


Lord Chan- 
5 | cellor King. 
A Gives a promiſſory Note payable to B. or Order, A. gives a 
_ — for 2001. Value received, B. indorſes it to C. ny 
who indorſes it over to D. 200 J. paya- 
ble to B. or 


Order, B. indorſes it to C. who indorſes it to D. A. B. and C. become Bankrupts, and D. 


receives 5 5. in the Pound on a Dividend made by the Aſſignees againſt A. D. ſhall come in 
as a Creditor for 150 J. only out of B. 's Effects, and if D. payed Contribution-Money for 
more than 150 f. it ſhall be returned. | 


A. becoming a Bankrupt, a Commiſhon of Bank- 
ruptcy iſſued out againſt him, and D. comes in as a 
Creditor, and pays his Contribution-money as claiming 
a Debt of 200 J. and proves the Debt. 


Then B. becomes a Bankrupt and a Commiſſion be- 


ing taken out againſt him, D. in like Manner as before, 


pays his Contribution to this Commiſſion as for the 
whole Debt of 200 J. and proves it. 


Afterwards C. the laſt Indorſor becomes a Bankrupt, 
and on a Commiſſion taken out againſt him, D. (as be- 
fore) pays his Contribution-Money as for the whole 
Debt of 200 J. and proves the ſame. 


The Aſſignees under the Commiſſion of Bankruptcy 
againſt A. the firſt Bankrupt pay a Dividend to D. after 
the 
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the Rate of 5 5. in the Pound out of A.'s Eſtate, and 
then the Aſſignees in the Commiſſion of Bankruptcy 
againſt B. propoſe to make a Dividend out of B.'s E- 
ſtate, but refuſe to pay D.'s Dividend as a Creditor 
for the whole 200 J. but only for the 1501]. 50 l. of 
the 2004. being paid off by the Dividend made out of 
A. the firſt Bankrupt's Eſtate. 


Upon this D. petitioned the Lord Chancellor, and infiſt- 
ed, that as the Commiſſioners in the Commiſſion againſt 
B. took D. Contribution-Money, as of the whole Debt 
of 200 l. ſo they ought to allow P. a Dividend for the 
ſame ; and eſpecially in regard all the Dividends which 
were like to come to him out of the Eſtates of the 
three Bankrupts, would not be near ſufficient to pay 
his juſt Debt; and that as to D. the firſt Drawer 


5 the two Indorſors were equally his Debtors for the 


whole; wherefore it was prayed, that D. the Petitioner 
ſhould have his Dividend out of the Eftate of B. the 
Bankrupt for his full Debt of 200 J. and not as re- 
duced to 1501. by his having received the Dividend of 
y g. in the Pound out of the Eſtate of 4. 


Lord Chancellor : The 5 s. in the Pound which the 
Petitioner D. has received upon the Dividend out of the 
Eſtate of 4. muſt be taken to reduce and leſſen the 
Debt due to the Petitioner upon this Note; for as 5 s. 
in the Pound is paid in Part of the Debt, by neceſſary 


Conſequence ſo much leſs of the Debt remains due, 


and therefore the Petitioner muſt take a Dividend as 
for a Debt of 1 50 l. only unpaid upon the Note; but 
with regard to ſo much of the Contribution-Money as 


the Petitioner P. paid to the Aſſignees in the Commiſ- 


lion of Bankruptcy ſued out againft B. the firſt In- 
dorſor beyond the Debt of 150 l. remaining due on 
the {aid Note, let that be refunded, 
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Lord Chan- 
cellr King. 


Leg verſus Turnbull. Cafe 130, | 


Copybolder in Fee by Will charges his Lands with , _ _ 1 
Payment of his Debts; the Lands lay in England, bolder in (| 
but the Heir of the Teſtator was an Infant, and lived 3 | 


in Scotland. Lands with [| 
Payment of "nt 

his Debts, the Lands being in England, the Heir an Infant in Scotland; the Creditors bring 

their Bill to have their Debts paid out of the Copyhold Premiſſes; the Heir appears, and there ts > 

an Attachment for Want of an Anſwer; but the Heir being an Infant, the next Step is to brin 

up the Body; the Infant being in Scotland the Plaintiff is at a Stand, The Infant mul 


anſwer by a certain Time, or ſhew Cauſe why a Receiver ſhould not be appointed. [| 


A Bill had been brought againſt the Heir for Satisfa- 
ction of the Debts out of the Copyhold Eſtate, to which 
the Heir appeared, but was in Contempt for not an- 
{wering. 


Whereupon Mr. Solicitor General Talbot moved, that 
the Plaintiff might have the like Proceſs againſt the 
Defendant the Infant as if he were of Age, or elle 
that the Court would appoint a Receiver of the Eftate 
in Queſtion ; for that as the Defendant the Infant en- 
joyed {uch Eſtate by the Protection of the Laws of 
England, ſo the ſame ought to be ſubject to the Laws 
of England; and if the Court ſhould not make ſome 
Order in this Cale for the Relief of the Plaintiff, there 
would be a Failure of Juſtice, ſince the Defendant be- 
5 ing an Infant, the Proceſs after an Attachment was 
for a Meſſenger to bring up the Body to anſwer, which 
could not be in this Caſe, in Regard the Defendant 
the Infant was in Scotland; but if he were of Age, the 
Plaintiff might proceed to a Sequeſtration of the Land 
in Queſtion, and by that Means have a Remedy. 


Lord Chancellor : The Court ought to lend its Aſſi- 
ſtance in this Cale, in order to prevent a Failure of 
Juſtice and if the Defendant will not anſwer, the 
Lands being in England, J will ftop the Rents in the 
Tenants Hands; but let the Defendant anſwer by the 
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ſecond Seal after Term, or ſhew Cauſe why Proceſs 
ſhould not iſſue againſt him as if he was of full Age, 
or why a Receiver ſhould not be appointed of the 
Premiſſes. 


wo „„ Vr Robert Davers verius Davers. 


celler King. a 3 ; 
An Order N the Proofs of this Cauſe the Plaintiff had proved a 


1 ö 1. 
Ruth thatthe © Certain Deed, and the Defendant on Petition to the 


Defendant Maſter of the Rolls got an Order for Leave to inſpect 
Geet a Deed the Deed, becauſe (as was {aid by Mr. Solicitor Ge- 


proved in 5 8 . 
proved nm. eral, in Support of the Order) the Depolition of the 


and referred Witneſs referring to the Deed made the ſame, Part of 


ro by the . 
Depoſition the Depolition. 


as being Part thereof, diſcharged by Lord Chancellor, for that the Defendant before Hearing is 
not to ſee the Strength of the Cauſe, or any Deed to pick Holes in it, 


Mr. Lutwyche moved to diſcharge this Order, for 
that the other Side can have no Right to ſee the 
Strength of my Cauſe, or the Evidence of my Title 
before the Hearing; and if this were to be granted, 
ſuch Motions would be made every Day, ſince it would 
be every one's Curioſity to try to pick Holes in the 


Deed or Settlement by which he is diſinherited, and no 


{uch Order in the like Caſe was ever yet made. 


Which Lord Chancellor thought very reaſonable, and 
therefore diſcharged the Order. 


Caſe 132. Ex parte Manning. 
Maſter of | | 
the Nolls. 
A Reverſion : . 
expectant on in Northampton expectant on a Life, was decreed 


an Eitate for | 5 
Lac e to be ſold to the belt Purchaſer ; J. S. was reported 


creed to be 2 the 
ſold, B. is | 

confirmed the beſt Purchaſer, and the Order made abſolute 1 Jan. 1724. On the - Day of 
January 1726. B. is ordered to bring his Money into the Bank; the Lite drops; if the Life had 
dropt the next Day after the Report, of B.'s being the beſt Purchaſer, made abſolute, the 
Purchaſe muſt have ſtood ; and as from that Time the Life was wearing, ſo from that Time 
the Purchaſer ought to pay Intereſt, - | 


N Eftate, which was the Reverſion of an Houſe 


j | 5 z 
oe 
N ah 
. 
SIP. 
4 
0 
g ; 
"4 
l £1 
4 
b I 


* 


«55 0 


_ _———_— —— . 
** — * 8 —_— 2 * nn ans. 


De Term. Paſche, 1727, 411 
the beſt Purchaſer, and that Report abſolutely con- 
firmed the 1ſt of January 1724. but the Conveyance 
of the Reverſion was not executed to the Purchaſer 
until 1726. two Months before which, the Purchaſer 
was ordered to bring his Purchaſe-Money into the 
Bank, and about that Time the Life fell in, fo that the 
Purchaſe proving a beneficial one, it was now petitioned, 
that the Purchaſer ſhould pay Intereſt for his Purchaſe- 


Money from the 1ſt of January 1724, which was the 
Time he was abſolutely confirmed the beſt Purchaſer, 


Maſter of the Rolls : From that Time the Purchaſer 
was {ure of his Title and of his Purchaſe, tho' the Te- 
nant for Life had died the next Day, and from thar 
Time the Life was wearing, which 1s equivalent to the 
taking of the Profits, and in caſe the Purchaſer had 
taken the Profits, he mult certainly have paid Intereſt: 
Alſo from the Time of the Report confirmed abfo- 
lutely, the Eſtate 1s bound, and'the Party who was to 
convey is become but a Truſtee for the Purchaſer, who 


ought to have the Money ready. 


And as it does not appear that the Purchaſer from 
that Time kept the Money dead by him, ſo he ought 
to have no Advantage of the Uſe or Intereſt thereof, 
which ſeems to belong to the Seller, or to thoſe Truſts 
for which the Eſtate was to be ſold. | 


Therefore let the Purchaſer pay Intereſt from the 
Time of his being confirmed abſolutely the beſt Pur- 
chaſer to the Time of his bringing the Money into the 
Bank. 


—— 


Caſe 133. 
Lerd Chan- 


cellor King. 


D E 
Term. S. Trinitatis, 


1727. 


Deg verſus Deg. 
(On an Appeal from a Decree at the Rolls.) 


BILL was brought by the Creditors of Simon 

Deg the Defendant's Father (ſome of which 
were Bond-Creditors and ſome Simple-Contract Credi- 
tors) for the Payment of their Debts our of a perſonal 
Eſtate, and out of a Truſt-Eftate created by the Will 
of Simon Deg for that Purpoſe. 


On the Marriage of the ſaid Simon Deg with Silena 
Williams, Sir Simon Deg the Grandfather of Simon Deg 
did by Deed of Settlement in 1695. ſettle Lands in 
Derbyſhire and Staffordſhire to the Ule of Simon Deg for 
Life, Remainder to Silena his Wife for her Life, Re- 
mainder to the firſt and every other Son of that Mar- 
riage in Tail Male ſucceſſively, with divers Remainders 
over, Remainder in Fee to one Deg a Relation, with 
a Covenant in the Settlement, that 3 500 J. being the 


Wife's Fortune, ſhould be laid out in a Purchaſe of 


Lands in Fee-ſimple, in the Names of Truſtees, and 
ſettled to the ſame Ules. 
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In 1722. Silena the Wife dies, leaving three Sons 
by this Marriage, the Defendant Simon Deg, William 


and John. 


Simon Deg laid out 3000 J. Part of his Wife's Por- 
tion of 3 500 J. in the Purchaſe of Lands, and buys 
them in his own Name. 


Afterwards Simon Deg marries the Plaintiff Fane his 
ſecond Wife, with whom he has 2000 J. Portion, and 
covenants to add 2000 l. to her 2000 J. and to raiſe 
a further Sum of 4000 l. by 200 l. per Annum, and to 
lay the ſame all out in Lands, to be ſettled to the Uſe 
of himſelf and his Wife Jane for their Lives, with 
Remainder to their Children. | 


But during his firſt Marriage, by Indentures of Leaſe 


and Releaſe dated the iſt and 2d of Feb. 1705, reciting 


the Covenant for laying out the 35001. in the Pur- 
chaſe of Lands and ſettling them in the ſame Manner 
as the ſaid Lands were ſettled upon Silena's Marriage, 
and reciting further, that this 3 500 J. had been all re- 
ceived by Simon Deg the Defendant's Father, and alſo 
that Lands in Derby, together with Lands in Mapleton, 
had been purchaſed with Part of this Truſt-Money, 
and that there was a Defect in the ſaid Settlement 
made upon the ſaid Silena's Marriage, in that there was 
no Proviſion made for younger Sons of that Marriage; 


therefore Simon Deg, for ſupplying that Defe&, and in 


Purſuance of the Truſt, conveyed the Lands in Derby- 
ſhire and Mapleton to Truſtees, to the Uſe of Simon 
Deg the Defendant's Father for Life, Remainder to the 
{aid Truſtees for 1000 Years, in Truſt for raiſing ſuch 
Sums for the Benefit of the two younger Sons by Si- 
ena (not exceeding in the whole 4000 J.) as the ſaid 
Simon Deg the Detendant's Father ſhould appoint, Re- 
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mainder to the firſt, Cc. Son of the ſaid Simon Deg by 
the ſaid Sena in Tail Male, Remainder to the firſt, 
Te. Son of the ſaid Simon Deg by any Wife in Tail 
Male, Remainder over to the {ame Uſes as were li— 


mited in the Deed of Settlement made upon the ſaid 
Silena's Marriage, with a Power of Revocation reſerved 


to the ſaid Simon Deg (the Defendant's Father) by any 


Inſtrument in Writing atteſted by two or more cre- 
dible Witneſſes. 


17 June 1715, Simon Deg makes his Will atteſted 
by three Witneſles, and therein by expreſs Words de- 
viſes his Lands in Staffordſhire and all his Lands in 
Derby and elſewhere in the County oſ Derby, and the 
Equity of Redemption thereof, and all his perſonal 
Eſtate to Truſtees, (viz.) Lord Macclesfield and ——— 
Poole Eſq; and to their Heirs, Executors and Admi— 
niſtrators, in Truſt that they {ſhould ſell all theſe de- 
viſed Premiſſes, and thereby, together with his perſonal 
Eſtate, pay all his Debts, and the Surplus to be ap- 
plied as by Will, leaving the Truſtees Executors. 


Soon after the Teſtator Simon Deg dies, leaving three 
Sons by his ſecond Wife, being | indebted. 8000 J. 
and upwards by Marriage Articles (which 1s a Debt 
vol. I. by * Specialty) and 5701. by Simple Contract, and 
2 23311. for Rents and Profits received by Simon Deg 
after his firſt Wife's Death, from an Eſtate that upon 
the Death of his ſaid firſt Wife did belong to the De- 
fendant Simon Deg his eldeſt Son. 


And upon this Caſe the ſeveral following points 


aroſe, and were determined. 


(a) See Pre- 5 1 | IT | 
ded. in Chan, 1ſt, That tho' Money had no (4) Ear-Mark, inſo- 


84. Kirk ver, 


174%, and much that if a Receiver of Rents ſhould lay out all the 
168. Halzett Money in the Purchaſe of Land, or if an Executor 


verſus Mar- 
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ſhould realize all his Teſtator's Aſſets, and afterwards sonen has 


or follow the Land: Nevertheleſs in the preſent Caſe 
where the Defendant's Father Simon Deg by his Deed Land or o- 


1 


N 


je inſolv et a Court of Equity cannot charge no Ear- 
die inſolvent, y quity 1 
if inveſted in 


had owned the Receipt of the Money, and that he had 84 


it cannot be 


laid out the ſame in the Purchaſe of Lands in Derby parked; | 
and Mapleton, this was reſolved to amount to a Decla- Receiver of 


, . of be : | Rents, or if 
ration of Truſt, and to raiſe a ſpecific Lien upon thoſe _—_— 
Eſtates. in Truſt lays 


out the 


Rents or the Aſſets in a Purchaſe of Lands in Fee, and dies inſolvent, the Purchaſe will not be : 
liable ; but if ſuch Receiver or Executor in Truſt does by Writing own that this Purchaſe was 


made with the Truſt-Money, this binds the Eſtate, and is a Declaration of Truſt, 


And tho' it was made a Queſtion at the former If one has 


=, de him- 
Hearing, whether the Will of Simon Deg the Father de- gel Tenant 


viſing all his Lands in Derby and elſewhere in the for Life of 
County of Derby to Truſtees for the Payment of his » 2 


Dale, with 
Debts, (the Teſtator having no other Lands there than * Power by 


. . p any W ri- 
the Lands in Queſtion) did not amount to a Revoca- ting, Sc. to 


cation of the Settlement in 1705, ſince the Will deviſed 1 
the ſame Lands to different Uſes, and the Circumſtances limit new 


required by the Power were obſerved, tho the Power — 


itſelf was not mentioned; which Queſtion was refer- wards by 


| Will devi 
red to the Judges of the Common Pleas, who deter- Il Hie La. 


mined that the Will operated as a Revocation ; yet it in 1 
4 to 7. &. ha- 
was now held, that the Will only operated as a De- — 


ving noother 


viſe of the legal Eſtate, ſtill ſubject to the Truſts be- Lands in 


| Pale ex- 
fore declared for the Benefit of the Defendant Simon cepting 
Deg the eldeſt Son; and that the Truſts being once de- ugh og 
| 4 
clared, he (the Father) could not annex a Power of the Will be 


Revocation to it, or limit a Term thereout for the Be- jane 26 


nefit of his younger Sons by his ſaid firſt Wife. Power re- 


| - quires, tho” 
no Mention be made of the Power. 


 2dly, It had been objected, with regard to the Lands If a Device 
not affected by Settlement, that the Deviſe being to the bee Kae, 


cutors of an 
Executors Equity of 


| | Redemption 
only, this is but equitable Aſſets, and to be applied to pay all Sorts of Creditors equally, 
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Executors and their Heirs, to be ſold for Payment of 
Debts, theſe Lands (according to the Caſes in 1 Leo. 224. 
Alexander verſus Lady Greſham, 1 Lev. 2 24. Dethick verſus 
(a) See Carravan, 1 Ro. Abr. 920. plac. 5. and (a) Hard. Rep. 405. 
— _ Berwell and Salter verſus Corrant) were legal Aſſets, and 
ſus Pawel. conſequently the Debts muſt be paid in a Courſe of Ad- 
miniſtration ; otherwiſe, if the Deviſe were to Truſtees 


who were not Executors, or to Executors and allo to 


a third Perſon a Stranger, in either of which Caſes 


they would be only equitable Aſſets; but in the pre- 
{ent Caſe the deviſed Premiſſes being legal Aﬀets, muſt 
be adminiſtred according to Law, and conſequently 
Specialty Debts were to have the Preference in Pay- 


ment; to which at the firſt Hearing the Maſter of 


the Rolls ſeemed not to agree, in Regard generally all 
Deviſes for Payment of Debts are to Executors: And 
lee 2 Vern. 133. accord. 


However, it was now reſolved that the Premiſſes 
deviſed being mortgaged in Fee by the Teſtator, and 
he having nothing but an Equity of Redemption, 
could be only equitable Aſſets, and conſequently muſt 
go among all the Creditors equally ; foraſmuch as a 
Debt by Judgment and a Debt by Simple Contract 
are in Conſcience equal. 


A, deviſes all | 


OT Rnd poor 24ly, The next Point (and what was principally ap- 


perſonal E- pealed from in his Honour's Decree) was, that he had 


Executors (b) decreed, that tho the Specialty Creditors were at 
and tier. Liberty to take their Preference out of the perſonal 


Heirs, in 


Truſt toſell Eſtate, yet in Cale theſe ſhould come in upon the Lands 
ind pay deviſed in Truſt to pay all the Debts, they ſhould firſt 
his real E- | bring 


{tate being A 

only equitable Aﬀets, and the Teſtator leaving Debts by Bond and Simple Contract: If the Bond 
Creditors are paid Part aut of the perſonal Eſtate, they ſhall bring it back again into Hotchpot, 
if they would be paid any Thing out of the real Eſtate. | 


(5) Upon the ſpecial Matter of the Maſter's Report, 16 April 1724. 
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bring into Hotchpot what they had received out of the 
perſonal Eſtate. 


Againſt which it was objected, that the Specialty 
Creditors, as to the perſonal Eſtate of the Teſtator, 
were to have the Preference and to be firſt paid; and 
for the Reſidue of their Debts remaining unpaid, they 
ought to come in with the Simple - Contract Creditors 
upon the (a) Truſt-Eſtate; that the Teſtator had no 
Power over the perſonal Eſtate, ſo as to exempt the 


ſame from his Debts, or from Payment in a Courſe of 


Adminiſtration; and therefore, if the Deviſe were of the 
perſonal Eſtate to be equally divided betwixt his Spe- 


cialty Creditors, and Simple-Contract Creditors, this 


would be void, and the Specialty Creditors would have 


all; ſo that the Deviſe of the perſonal Eſtate be- 


o 


ing void, it was as if it were intirely omitted out 
of the Will, or the Deviſe was only of the real 
Eſtate for the Payment of Debts ; and for the Pay- 
ment of Debts muſt ſignify the Payment of all his 
Debts, which would take in thoſe by Specialty as 
well as by Simple Contract; beſides, in this Caſe the 
Fact happened to be, that if the Specialty Creditors 
were to bring into Hotchpot what they received out 
of the perſonal Eſtate, they then would receive little 
or nothing out of the real Eſtate; and conſequently 
the Deviſe, as to them, for Payment of their Debts 


with the other Creditors out of the real Eſtate, would 


be vain. 


However, this Part of the Decree was affirmed by 
the Lord Chancellor, in regard the Teſtator had connect- 
ed together his real and perſonal Eſtate with a View 

Vol. II. 5 O that 


(a) Vide the Caſe in Vol. 1. of Carr verſus Connteſs of Burlington, 
accord, tho? in that Caſe the Teſtator does not ſeem to have connected his 
perſonal Eſtate and the Truſt-Term together, ſo as to have made them 
but one intire Fund for the Payment of his Debts, 
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that all ſhould go equally to pay his Debts, and he 
might give his equitable Aſſets in what Manner and 
upon what Terms he pleaſed : For Inſtance, he might 
diſpoſe of them in Truſt to pay his Simple-Contra&t 
Debts only, tho' it was true he had no Power by his 
Will to diſpoſe of his perſonal Eſtate from his Cre- 
ditors, or to deviſe it for Satisfaction of his Simple- 
Contract Creditors, in Preference to his Specialty 
Creditors ; but theſe equitable Aſſets being intire- 
ly within his Power, he might let in the Specialty 
Creditors for a Satisfaction thereout, under what 
Terms he ſhould think proper ; and it was a very ill 
Argument to ſay, that the Specialty Creditors had re- 


ceived {o much out of the perſonal Eſtate, as to make 


it not worth their While to bring it into Hotchpot ; 
for the more they had received of the perſonal Eſtate, 


the leſs Need they had of the Aid of a Court of Equity 


to be paid out of the Truſt Eſtate. 


The Teſta- In the laſt Place it was objected, that the Defendant 


tor's Heir at 


Tau who Simon Deg the Heir ought not to be let into this Fund 


—_— the of the equitable Aſſets deviſed for the Payment of 
III as .TO 
Part tbe Debts, {ſince the Derby Eſtate was Part of the Land 


E deviſed to pay the Debts, and the eldeſt Son oppoſed 


to pay Debts, this Eſtate's being made liable to them, in which he 
. oppoſed his Father's Will, and hindered as much as he 
was let into could its taking Effect; and in caſe the Defendant the 
the Xetoue eldeſt Son would take any Advantage of the Will, he 


raiſed by the Ought to abide by the whole Will. 
Will for the | | 


Payment of Debts. 


But to this it was anſwered and reſolved, that as to 
the Derly and Mapleton Lands, taking it that the De- 
fendant the eldeſt Son had a ſpecific Lien thereupon, 
then they were the Defendant Simon Deg the Son's own 
Lands, and it was not to be ſuppoſed, that a Court of 
Equity would compel any Perſon to admit a Teſta- 
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tor's Deviſe of Lands, which were not the Teſtator's 
own, but the Lands of the Creditors, who would 
come in upon the Fund given by the Teſtator for 
the Payment of Debts; ſo that as to the Lands in 
Derby, the Teſtator the Father's Deviſe was as much 
void, as if the Father had deviſed any other Part of 
the Eſtate of the {aid Defendant Simon Deg the Son. 


Nicholls verſus Osborn. Caſe 134. 
At the Rills, 


NE Mrs. Powel by Will, after ſeveral Legacies, See pot, 

deviſed her Houſhold Goods to J. S. and the Sur- 3 
plus of her perſonal Eſtate, which was about 3000 J. FEED 
to her Niece (being an Infant of about ſeventeen) to Nicce br 


. fant about 
7 t r at her Ag W 8 | 


if ſhe ſhould die before twenty-one or Marriage, then Seventeen, 


the Teſtatrix deviſed it over, and ſhe alſo deviſed a fer d. 


{mall Eftate in Lands to the {aid Niece in Poſſeſſion. plus of the 
| perſonal E- 


Nate payable at twenty-one ; the Niece ſhall have the Intereſt paid her in the mean Time, 
tho* the Surplus be deviſed over, if the Niece die before twenty-one or Marriage, the De- 
viſe over being but a Condition ſubſequent, 


On the Death of the Teſtatrix, the Queſtions were, 
Iſt, Who ſhould have the Produce and Intereſt of this 
Surplus during the Infancy of the Niece ? 


2dly, Whether by the Deviſe of the Houſhold-Goods 


the Plate ſhould pals? | 


Object. This Produce, &c. ought to be laid up until 
the Niece ſhould come to twenty-one or be married, 
and be then paid to the Niece, but if ſhe ſhould die 
before, in {uch Caſe it ought to be paid to the De- 
viſee over, and that nothing was to be paid before 
the Niece ſhould come to twenty-one or be married, 


becauſe it was not due till then. 
For 
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For the Niece it was argued, that the Surplus being 
deviſed to the Niece payable at twenty-one or Mar- 
riage, this was Debitum in præſenti, though Solvendum 
in futuro, and the Deviſe over, in caſe ſhe ſhould die 
before twenty-one or Marriage, being in Nature of a 
Condition ſubſequent, could not defeat the firſt De- 
viſee of the meſne Profits accruing before the Deviſe 


over took Effect; as if I ſhould deviſe Lands to an 


Plate in 
common 

U ſe paſſes 
by the De- 
viſe of Houſ- 


hold- Goods, notwithſtanding any Parol Proof that it was not intended to paſs. Vide Vol. I. 425. 


Infant, to be void if the Infant ſhould die before 
twenty-one, tho' the Infant ſhould die before twen- 
ty-one, yet would he be intitled to the meſne Pro- 
fits until the Time of his Deceaſe. So if I was to de- 
viſe to one 1000 J. and if he dies before twenty-one, 
then the ſame to go over, the Deviſee the Infant 
ſhould have the Intereſt till his Death; neither was 
there any Diverſity betwixt a Deviſe of a particular 


Sum, and the Deviſe of a Surplus, for this laſt may 


by Computation be reduced to a Certainty. Allo 
when the Deviſe is of a Surplus to an Infant, and if 
he dies before twenty-one, then to go over, the Sur- 
plus deviſed over is the {ame Surplus which was deviſed 
to the Infant; whereas it would be a different and 
greater Surplus, were it to carry the Intereſt accruing 
during the Life of the Infant, added ro what was the 
Surplus at the Time of the Teſtator's Death, which 
ſeems not to have been intended. " 


Maſter of the Rolls: Let the Maſter take the Ac- 
count, but reſerve the Point, whether the Infant ſhall 
be intitled to the Intereſt of the Surplus during her 
Infancy, and let it be {poke to in Court, it not being 
fit to be determined on a private Hearing by Conſent. 


Afterwards in Trin. Vac. 1728. this Cauſe came on 


upon the Maſter's Report, whereby tho there were re- 


I | ported 
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— 


ported manifeſt Intentions and Declarations of the Te- 
ſtatrix as to the other Point, that ſhe did not intend the 
plate ſhould paſs, yet the Maſter certifying that the 
Plate was commonly uſed in the Houſe: 


His Honour rejeCted all the Evidence touching the 
Intention of the Party, there being a compleat and 


plain Will in Writing, which muſt not be altered or 
influenced by parol Proof. 


But as to the mean Profits of the Eſtate, the Court 
took it clearly, that the Infant Niece was intitled to 
the Profits and the Intereſt of the Surplus which ſhould 


incur from the Death of the Teſtatrix, and in the Life- 


time of the Niece, tho' ſhe ſhould happen to die be- 


fore attaining her Age of twenty-one, Cc. and decreed 


accordingly. 


Maddox verſus Staines. 


HOMAS Lord poſſeſſed of a conſiderable perſonal 

Eſtate, did by his Will in 1720. after ſome Le- 
gacies, deviſe the Reſidue of his perſonal Eſtate to his 
Niece Alice Staines, Wife of John Staines, for her ſepa- 
rate Uſe, and after her Death, the yearly Intereſt and 
Produce thereof to be for the Maintenance and Edu- 
cation of {ſuch Children as ſhe ſhould have by the ſaid 
John Staines, until the Ages following, (viz.) until the 
Sons ſhould come to twenty-one, and the Daughters 
to Eighteen, who at ſuch their reſpective Ages were 
to be paid their Portions; and for Want of ſuch Iſſue, 


then all the ſaid Eſtate to go to the Children of Sa- 
rah Maddox. 


Cale 135. 


Lord Chan- 
cellor King. 


Deviſe of a 
perſonal E- 
{tate to A. for 
Life, and af- 
terwards for 
herChildren, 
the yearly 
Intereſt and 
Produce to 
be for their 
Mainte- 
nance until 
the Sons 
thould be 
twenty-one, 
and the 
Daughters 
eighteen, at 
which re- 
ſpective Ages 


their reſpective Portions to be paid them, and for want of ſuch Iſſue then to B. A. dies, 


without Iſſue; the Deviſe over to B. 
ſame as [for want of ſuch Children, ] 


Vol. II. 5 P 


Alice 


good, the Words [for want of ſuch Iſſue] being the 
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Alice Staines died without Iſſue, and the Children of 
Sarah Maddox brought their Bill againſt the Executors 
of Staines for an Account of this perſonal Eſtate. 


And now Dr. Henchman and Dr. Pinfold, together 
with the Attorney and Solicitor General, argued that the 
Deviſe over of this perſonal Eſtate was after too remote 
a Poſſibility, it being deviſed over for want of Iſue 
of Alice Staines, and particularly Mr. Solicitor General 
inſiſted, that if the Words for want of ſuch Ifſue] 
ſhould be intended to ſignify ſuch Child or Children 
of Alice Staines as ſhould attain the Age of twenty-one 
if Sons, or eighteen if Daughters, yet this would ex- 
ceed the Rule which conſines theſe Bequeſts (eſpecially 
of mere perſonal Eſtates) ro Lives m Being, for this 
might be above twenty Years after the Life of Alice 
Staines, in regard ſhe might die and leave an Infant 
Son juſt born, which would be carrying executory De- 
viſes further than had yet been done; for which were 


cited 1 Sid. 37. Witmore and Weld. 1 Vern. 326. and 


Pollexfen 57. 


Lord Chancellor : A Devile over of a Leale for Years 
or other perſonal Eſtate afcer a Death without Iſſue, 
or in Failure of Ifſue, would have been void ; bur 
here the Devile being to Alice Staines for ber Eiſe, and 
then the Intereſt and Produce thereof for the Mainte— 
nance and Education of her Children, the Sons till 
twenty-one and the Daughters till eighteen, and at 
thole Ages the Principal to be paid to them in 


equal Shares and Proportions, therefore for want of 


ſuch Iſue, mult be intended, for want of ſuch Chil- 
dren, and whether Alice Staines {hall leave Children 
will be known at her Death; if {he does leave Chil- 
dren, then thoſe Children are to have the Proceed and 

I Produce 
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De = g. Trin. 1727. 
produce of Ms the Eſtate = Far Aicha, Hel they 
come to Ape, before which Time if they had the ab- 
ſolute Intereſt therein, they could not by Reaſon of 
their Infancy diſpoſe of it; but as ſoon as they do 
come to that Age, then they are to have the intire 
3 0 and therefore this is a very good Fxecutgry 
Deviſe. 


— — — — — + SIR 


— 


See the Cale of Maſingburgh verſus Aſh, 1 Vern. 23 4, 
257, 304. and Vol. II. of the Chancery Rep. 8vo, 275. 
where the like executory Deviſe of a Term for Years 
was decreed to be good by Lord Keeper North, by the 
Advice of all the Judges of C. B. who certified the 
ſame under their Hands the 17th of February 1684. 
Jones Chief Juſtice, Leving, Charlton and Street, Juſtices. 
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Caſe 136. | 


At the Rolls. 


D E 


Term. S. Michaelis, 


1727. 


1 


Counteſs of Gainsborough verſus Gifford. 


HE Plaintiff brought her Bill to be relieved a- 
gainſt a Contract which her Broker had made 
for the Purchaſe of twelve Shares in the Stock of the 
Welſh Copper Company from the Defendant for 5 4 1. per 
Share, to be transferred by the Defendant to the Plain- 
tiff at the then next Opening of the Books; the Con- 
tract was made on the 12th of Auguſt 17 20, and the 
next Opening was on the 2 2d of the {ame Month. 


The Defendant brought his Action on the Contract, 
and recovered a Verdict for the whole Money, deduct- 
ing only for what the Shares ſold at. | 


The Counteſs firſt brought her Writ of Error, and 
then her Bill in this Court; and the Injunction being 
diſſolved by the Lord Chancellor, the Counteſs paid the 
Money recovered at Law and the Coſts. The Bill in- 
ſiſted that the Defendant had not ſo many Shares, nor 
had regiſtred the Contract. 


I But 


De Term. . Michaelis, 1727. 


But the Defendant, in order to recover the Coſts in | 
this Court, ſet down the Cauſe ad requifitionem defen- 
dentis. 


It was argued for the Plaintiff, that the Defendant 
by his Anſwer had confeſſed he had fold her Shares 
on the 2 2d of Auguſt at 34 l. per Share, and that this 
being the Produce of the Plaintiff the Counteſs's Shares, 
which ſhe had bought, the Money belonged to her. 


Upon which the Defendanr's Counſel inſiſted, that 
ö this was a Miſtake in the Plaintiff's Office Copy, the 
Original of the Defendant's Anſwer being other- 
wiſe, which was then alſo produced, and ſigned by 
the Counſel's (Mr. Hungerford) own Hand, wherein it 
was not {aid her Shares, but it was ſaid ten Shares. 


His Honour immediately ordered, that the Anſwer 
itſelf ſhould be fent for from off the File, and in the 
mean Time it was urged for the Defendant, that even 
this was what ought to have been inſiſted upon by 
the Defendant at Law (the now Plaintiff) at the Trial, 

. in Mitigation of Damages, and that a Court of Equity 
ought not to give Relief to a Defendant at Law who 
i might, but neglected to make a proper Defence. 


; Soon afterwards the Record itſelf of the Anſwer be- 
ing taken off the File, was brought into Court, and 
the Word in Queſtion appeared to be [Her] as in the 
Office Copy, and not [Ten] as in the original Draught 
of the Anſwer. | 


* 
1 * ; 
- * 2 1 * 8 , 5 
r SEES" „ 132 
m * * 8 Oy 


Maſter of the Rolls : 1 do agree the Court ought to 
be very tender how they help any Defendant after a 
Trial at Law in a Matter where ſuch Defendant had 
bg an Opportunity to defend himſelf. 

5 Vol. II. 1 But 
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Is foe But ſtill ſuch Caſes there are, in which Equity will 
Caſes Equi- relieve after a Verdict, in a Matter where the Defen- 
after a Ver- dant at Law might properly have defended himſelf. 

dict at Law, . 


and where the Plaintiff in Equity might properly have defended himſelf, as where a Receipt from 
the Plaintiff at Law is found after the Verdict, 


As if the Plaintiff at Law recovers a Debt againſt 
the Defendant, and the Defendant afterwards finds a 
Receipt under the Plaintift's own Hand for the very 
Money in Queſtion. Here the Plaintiff recovered a 
Verdict againſt Conſcience, and tho' the Receipt were 

in the Defendant's own Cuſtody, yet he not being 
then appriled of it, ſeems intitled to the Aid of Equi- 
ty, it being againſt Conſcience, . that the Plaintiff 
{ſhould be twice paid the ſame Debt; ſo if the Plain- 
tiff's own Book appeared to be croſſed, and the Money 
paid before the Action brought. 


Now the principal Caſe is within the ſame Reaſon ; 
If the Defendant in this Court, who was Plaintiff at 
Law, has been paid great Part of his Money by the 
Sale 1 thoſe Shares, which he had contracted to {ell 
to the Plaintiff, the Money raiſed by this Sale ought to 
be applied towards the Diſcharge of the Debt which the 
Plaintiff the Counteſs owed him; and tho' it were im- 
poſſible for any other Perſon to know one Share from 
another, yet the Plaintift at Law, who 1s the Defendant 
in this Court, might. himſelf know that theſe Shares 
which be fold on the 22d of Auguſt 1720, were the 
very Shares he contracted to il to the Plaintiff 
the Counteſs; and the Court mult take this Confeſ- 
ſion of the Defendant in liis Anſwer to be an ingenu- 
ous Confeſſion of the Truth; more eſpecially, as 
the Price of 341. per Share was much more than 
the intrinſic Value of the Stock, and it appears that 
the Rate which the Stock bore at the Time the Ver- 
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dict was given, tho then very low, was yet not fully 
allowed to the Plaintiff the Counteſs; nor would his 
Honour hear of any Proof that the Record of the An- 
{wer was "miſtaken in being made contrary to the ori- 


ginal Draught. 


But as the Defendant in his Action at Law had re- 
covered his Money againſt Confcience, the Court de- 
creed him to pay back to the Plaintiff the Money for 
which he had {old the Shares, confeſſed by the Anſwer 
to be her Shares, deducting what had been allowed at 
the Trial to the Counteſs for the then Value of the 


{aid twelve Shares. 


But afterwards, upon very full Affidavits by the an Anfwer 


| Solicitor and his Clerk, that this was only a Miſtake ended af. 


ter Hearing, 


in the Perſon that ingroſſed the Anſwer, and the foul and Decree, 
Draught being produced, upon ſolemn Debate before n e 


vit of the 


Lord Chancellor, aſſiſted by the Maſter of the Rolls, the Solicitor and 
Court gave the Defendant Leave to amend the Anſwer, 4; NI. 


and to {wear it over again, tho' no Precedent could be ftake was in 
| . d f he Canſe he q the ingroſ- 
ſhewn that this was ever done after the Cauſe heard, ing the An- 


and this Matter had been before denied on a Petition, fwer from 
| the Draught, 


2nd on a Motion. - $ 3 
Draught produced. 


Small verſus Oudley & al. Caſe 137. 
At the Rolli. 

(NE Norcourt had long followed the Buſineſs of a A Gold. 
Goldſmith, and on Michaelmas Day laſt, after he 2 


had ſhut up Shop, being indebted to ſeveral Perſons his Shop, be- 


1 em. ing great! 
much beyond what he was able to pay, in Contem- i" 8c tr 


plation of his Bankruptcy, and to give a Preference ſens his 


in Payment to the Plaintiff Small, who in Friendſhip Was-. 
had in which he 
on | | SORE was con- 
acrned, to Fo S. being a particular Creditor, and to ſecure his Debt, but without the Know- 
ledge of J. S. and becomes a Bankrupt the very next Day. J. ©. brings a Bill to have the 
Benefit of this Aſſignment ; and decreed for him. F 
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as. 


— 


had then lately nd 4 conſiderable Sum of Money, 
did, in order to ſecure to the Plaintiff Small the Mo- 
ney due to him from the {aid Norcourt, make an Aſ- 


ſignment to him of two Leaſes, and alſo of two Thirds 


of his Stock in the Wine-Trade, which he was con- 
cerned in with, the Defendant Oudley, being about the 
Value of zool. and this Aſſignment was made without 
the Privity of the Plaintiff Small; Norcourt never opened 
his Shop again, but the very next Day after making this 
Aſſignment went off, and was afterwards found a Bank- 
rupt, and to have become ſuch the Day after Michael- 
mas Day, and all his Eſtate was aſſigned by the Com- 
miſſioners to the Defendant Man. 


The Plaintiff Small who was the Aſſignee of theſe 


two Leaſes, and likewiſe of the two Thirds of the 


Stock in the Wine-Trade, brought his Bill againſt Man 
the Aſſignee in the Commiſſion, and againſt Oudley the 
Partner in the Wine-Trade, to make them account. 


Objected for the Defendants : This Aſhgnment made 
by the Trader, when it was reſolved by him that 
he would be a Bankrupt the very next Day, and in 
Contemplation of ſuch Bankruptcy, and to give a Pre- 


ference to this Creditor before others, by which the 


equal Diſtribution of his Effects intended by the Sta- 
tutes is prevented, muſt be a void Aſſigument. 


Beſides it is an Aſſignment in general of all his Stock 
in the Wine-Trade, which is the ſame, as if it had 
been of all his Stock in Trade; then this Aſſignment 
being made without the Privity of Small the Aſſignee 
is therefore fraudulent, there being no Account ſtated 


on the Trade for Wine to the Bankrupt, nor from the 


Aſſignee Small to the Bankrupt, after all which, Small the 
Aſſignee comes to have this eſtabliſhed, and through 
Partiality aſhſted in a Court of Equity, which if al- 

2 tn Lage lowed, 
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De Term. J. Michaelis, 1727. 


hw; will effectually ſet aſide ſuch Parts of ſeveral 
Statutes as give an equal Diſtribution of the Bankrupt's 
Eſtates to all his Creditors. 


Maſter of the Rolls : This is a Caſe of great Conſe- 
quence, as it affects Trade in general, and as it tends 
to fruſtrate the ſeveral Statutes made for the equal 


Diſtribution of the Effects of Bankrupts; but till 


I think that the Alignment by Norcourt to Small the 
Plaintiff is good, and the Plaintiff 1s intitled to an 
Account of this Wine-Trade againſt the Defendant 
Oudley. 


1/7, As to the Matter of Bankruptcy, that is a Term 
not known to our Common Law, but introduced by 
ſeveral Statutes; the 3 H. 8. cap. 4. which is the firſt, 
is very imperfect, the next of the 13 Eliz. cap. 11, is 
more large, and that Statute ſince inlarged by ſeveral 
ſubſequent ones. 


Now theſe Statutes do aſcertain what Acts make No ſuch 
a Bankruptcy, and there can be no ſuch Thing as an Thing = an 


6 : equitable 
equitable Bankruptcy, it muſt be a legal one. Bankruptcy, 


but the 
Bankruptcy mult be a legal one. 


adi, There may be juſt Reaſon for a ſinking Trader There may 
to give a Preference to one Creditor before another, to H 
one that has been a faithful Friend, and for a juſt Debt rupt to pre- 
lent to him in Extremity, when the reſt of his Debts Fe ore 
might be due from him as a Dealer m Trade, wherein another. 
his Creditors may have been Gainers; whereas the other 
may be not only a juſt Debt, but all that ſuch Credi- 
tor has in the World to ſubſiſt upon; in this Caſe 
(I ſay) and fo circumſtanced, the Trader honeſtly may, 


nay ought to give the Preference. 


Vol. II. 5 R And 
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Notthe And 3dh, In ſuch Caſe it is not the Time when 


the Algen- the Aſſignment was made by the Trader that is ma- 
ment made terial, provided it be made before the Bankruptcy, but 


material, fo ; g 
as it be before the Juſtneſs of the Debt is very. material. 
the Bank- f | 
ruptcy, but the Juſtice of the Debt, 


No Objec- athly, What has been objected, that Small the Aſ 


e ſignee did not know of this Aſſignment, ſeems rather 
nment . 
was made an Advantage to the Aſſignment, for this ſhews' there 


by the ra. was no Fraud, no Importunity uſed by the Aſſignee, 


der without 


Notice to and oftentimes, upon the Account of mere Importu- 
2 nity, a Trader has, when in Trouble, been prevailed 


for this 

ſhews it was Upon to make ſuch Aſſignment. 
without the 

Creditor's Importunity, 


This the = 53thly, As to the Creditor the Aſſignee's coming into 
ſignec to the Equity, I admit, that every Perſon who comes into 


linie Credi= Equity ought to come with an innocent and a juſt 
tor by the 


Bankrupt is Cauſe, and the now Plaintiff (for ought appears) does 


a Choſe in : - *(1* . p . . 
Le, it i 103 however, what diſtinguiſhes the preſent Caſe in his 


no Objection Favour is, that the Aſſignment being of a Choſe in 
ro ach 1 Action, he could, in the Nature of the Thing, apply 


ſignee that 


| he comes in- no where elſe for Relief, or to have the Benefit of the 
to Equity ; 


for he can go Alignment, but in Equity. Secus if it had been a 


no where Conveyance of any legal Eſtate. 
elſe. | 


And as to Precedents, the {ame was done in the 
Precedents 


where a Caſe of Cock and (a) Goodfellow, where the Aſſignment 


3 was made by Mrs. Cock in Contemplation of her Bank- 


his Bank- ruptcy, and in Truſt for her own Children, and as to 


tcy aſ- 3 . ; | 
ene Pare Part, it was but a Direction to her Truſtees to aſſign her 


of his Eſtate Stock in the Bank, c. and Lord Macclesfield declared 


to ſome par- 


ticular Cre. that this was ſo far from being an Act of Fraud in 
ditors to Mrs. Cock, tho it was for her own Children, that it 


give them a 


Preference, ſeemed to be juſt and commendable. So in the Caſe 


and held 
good, 4 of 


(a) Decreed by Lord Maccl-sfield, Paſcha 1722. 
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of Jacob and Shepherd, where Shepherd the Trader was 
juſt on the Brink of Bankruptcy, and the Deed brought 
ready ingroſſed to him, which he executed a little be- 
fore his Bankruptcy, and in Contemplation thereof, to 
give a Preference to ſome of his Creditors; indeed 1 
doubted of this; but on the Appeal Lord Mactlesfield 
ordered a Trial, to be informed when the Trader be- 
came a Bankrupt, and the Execution of the Deed be- 
ing found to have been before the Bankruptcy, the 
Decree was in Favour of the Deed. | 


The like happened in Sir Stephen Evans's Caſe, who 
having executed a Deed immediately before his Bank- 
ruptcy, and with a View to give a Preference to ſome 
of his Creditors, the ſame prevailed. | 


So that this having been ſettled, tho it may have 
a miſchievous Conſequence in preferring {ome Creditors 


in Hopes of Favour from them afterwards, yet ac- 


cording to theſe Precedents, I muſt decree in the pre- 


{ent Caſe in Favour of the Deed giving a Preference 
to the Plaintiff. * 


Note; His Honour ſaid, that if the Aſſignment had hut if de 
been of all his Goods and Effects, or of all his Eſtate, Afienment 


s R | 6 be of the | 
or of all his Stock in Trade, as Gold{mith, ©c. this Whole Bank- 


had been too general, and would hardly have ſtood : rupt's Eilate 

X O , . to prefer any 
But here it was not of the Trader's own Trade as Creditor, | 
Goldimith, but a {mall Branch of a different Trade, of wget wp 
a Stock in Wine, the whole not above 300 J. and but 


two Thirds of that. 
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Caſe 138. 


Abridgment 


of Caſes in 
Chan. 87. 
A Man ha- 


ving ſeduced 


an innocent 


Woman, 


and having 


had a Ba- 
{tard by her 


gives her a 


Writing 
obliging 
himſelf to 


pay 2000 l. 


after his 
Death for 
the purcha- 


——_— tPA... At. 


D E 


Term. S. Hillarii, 


17 


Marchioneſs of Annandale verſus 
Harris, & econtra. 


18 Marquiſs of Annandale had unlawful Familia- 

rities with Anne Harris who was before a modeſt 
Woman, but the Marquiſs ſeduced her, and had a 
Child by her; and afterwards by Deed Poll reciting 
that he the Marquiſs had given a Bond to the {aid 
Anne Harris for the Payment of 2000 J. to her within 
a Year after his Death; now by this Deed the Mar- 
quiſs agreed that this 2000 J. ſhould be laid out in an 
Annuity for the Uſe and Benefit of Aune Harris and the 
Child for their Lives. The Marquiſs died, and the 
Marchioneſs his Widow adminiſtred. 


ſing an Annuity for the Woman and the Child for their Lives. The Man dies, Equity will 
compel a Performance of this Agreement, 


There was (it ſeems) but one Witneſs to the Bond; 
and tho* his Hand-Writing was proved, yet he frcar- 
ing that he did not ſee the Bond ſealed and delivered, 
the Plaintiff Anne Harris was nonſuited at Law. 


2 The 


c 
r n 


* 


Arr tp xs” 


7 
8 
Ss 
7 
* 


* = 
* LS 1 


De Term. S. Hill 1727. | 


The Marchioneſs brought her Bill in Equity to be 
relieved againſt the Bond and Deed Poll, as gained 
upon an unlawful and wicked Conſideration; and Anne 
Harris brought her croſs Bill to be paid the 2000 1. out 
of the Aſſets of the Marquiſs. E 


This Bond could not be proved, and ſo was not pro- 
duced ; but the Deed Poll reciting the Bond, - and con- 
taining a Covenant that the 2000 J. ſhould be laid out 
in this Annuity, was proved and read. 


It was urged on Behalf of Anne Harris, that the 


known Diverſity was, where the (2) Woman has be— 


fore been a common Strumpet, and draws in a young 
Man to give ſuch Bond or Covenant, in ſuch Caſe 
Equity will relieve; but where the Man ſeduces a Wo- 
man who was before a modeſt Woman, and gives ſuch 


Bond or Covenant, there the Obligor who has done the 


Injury, ſtates and aſcertains himſelf the Damages, 


which are to be the premiim pudicitie, and no Relief 


to be had in Equity. 


On the other Side it was objected, that ſuppoſing 
Equity would not relieve againſt ſuch Bond or Co- 
venant, yet 1t being a Matter of Turpitude, Equity 
ought net to intermeddle, the Conſequence of which 


would be, that both Bills ſhould be diſmiſſed, and thar 


this Court ſhould not lend any Afliftance, either on 


Account of Aſſets, or otherwiſe in {ſuch a Caſe. 


But to prove the contrary, the other Side cited the 


Caſe of Ord verſus Blacker, where Sir William Blacket 


having ſeduced Mrs. Ord a young Gentlewoman of 
good Family and. Fortune, afterwards ſettled an 
Annuity on her for Years; but the Eſtate was in- 
cumbred, and Mrs. Ord dying, her Adminiftrator 
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brought a Bill in order to difincumber the Land which 
was charged with this Annuity, and was relieved ac- 
cordingly. 


A. grants They alſo cited the Caſe of Carew verſus Safford de- 


Annuity to - 
A 8 creed IN the Exchequer about rwo Years lince, where 


whom he 


the Man granted an Annuity to the Woman out of the 
had ſeduced, : 
out of his Manor of D. when in Fact he had no ſuch Manor, 
Manorot upon which that Court decreed him to ſettle this An- 


3 nuity on the Woman out of other Lands. 
ate; Equity 
will make him ſecure the Annuity out of other Lands. 


Lord chancellor: If a Man does miſlead an innocent 
Woman, it is both Reaſon and Juſtice he ſhould make 
her a Reparation; but this Caſe is ſtronger in Re- 


ſpect of the innocent Child, whom the Father has 


occaſioned to be brought into the World in this ſhame- 
ful Manner, and for whom in Juſtice he ought to pro- 
vide; and tho' the Child be now dead, yet the Caſe is 


to be taken as it was when the Bond and Covenant 


were given, and then the Child was living. 


2 dl y, The Recital in the Deed that the Covenantor 
had given ſuch a Bond, is a ſufficient Evidence of there 
having been ſuch; it is a Confeſſion by the Obligor 
himſelf, and ſtronger than a verbal Confeſſion, it be- 
ing under his Hand and Seal. Wherefore, if the Court 
allows this Covenant to ſtand, it muſt then be in the 
fame Caſe as any other Covenant or Bond; conſe- 
quently it is a Debt, and being ſo, Equity ſhall de- 
cree it to be paid out of Aſſets. 


This Decree was affirmed in the Houle of Lords in 
March 1726. 


S$:-, Steward 


* Agreeable to this Decree was that by Lord Talbot in Cray verſus 
Cray and Rooke at Lincoln's Inn Hall, December 11. 1735. 
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Steward verſus Roe. Caſe 139. 

| Lord Chan- 
F HE original Bill is to be firſt anſwered, but if the Lins. 
Plaintiff in that Bill will, after the Croſs Bill iq = 
hled, amend his Bill in Things mater ial, this amended firſt anſwer- 
Bill, as to the Amendments, is a new Bill, and the de pu 
Plaintiff in the original Bill ſhall be bound to anſwer after the 
the croſs Bill, which was filed prior to the Amend- oy 3 
ments made to the original Bill, before ſuch Time as bis Bill, he 
the {aid Plaintiff in the original Bill ſhall have an An- Priority. 
{wer to his Amendments, and as the amended Bill mult 
be anſwered all together, ſo the Priority ſeems in ſuch 


Cale to be loſt as to the Whole. 


Walter Edwards and Mary his Miſe, Caſe 140, 
only Child of Richard Freeman E a. u Chan 
late Lord Chancellor of Ireland, by > Plaintiffs; Ruymond 
Elizabeth his firſt Wife, one of — ped . 
Daughters of Hy Anthony Keck, } of the Rolls, 


Ar. Fuſtice 
Price. 


Anne Freeman Widow and Admini- 
ſtratrix of the ſaid Richard Free- 


man, and Richard Freeman Eſq; | Defondnits 


> 
7 


and Anne Freeman Spinſter, her 
Children by the ſaid Richard Free- 


man, { 


E Plaintiffs brought their Bill to have a diſtri— 88 


butory Share of the perſonal Eſtate of Richard Settlement 
Freeman Eſq; he dying inteſtate, and leaving a Wi- ours 2 
dow the Defendant Anne Freeman, and one Daughter Daughters 
. . ; | PIES ; = of the Mar- 
by his firſt V ite, (vix.) the Plaintiff Mary, and a Son riage, in De- 
| and fault of Iſſue 
Male ; there 


is one Daughter only, the Huſband ſurvives that Wiſe, and marries again, leaves Iſſue by the 


ſecond Wife, and dies inteſtate, the Daughter by the firſt Marriage being an Infant and her 
Portion not then due; if the Daughter lives till the Portion is due, it is an Advancement P 
tanto, and muſt be brought into Hotchpot as to the other Iſſue. 


n 
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and a Daughter by the ſecond Wife, (viz.) Richard and 


"S. 


Anne. 


n —B! „% —Lr˙%irni — 
= r 


The Caſe was thus: Richard Freeman the Father on 
his Marriage with his firſt Wife Elizabeth, one of the 
Daughters of Sir Anthony Keck, by Articles dated the 
19th of February 1693, in Conſideration of the Mar- 
riage and of 4000 J. Portion, covenanted for himſelf 
and his Heirs, with Sir Anthony Keck, that he the {aid 
Richard Freeman or his Heirs would, within {ix Months 
after Requeſt by Sir Anthony, his Heirs, Executors or 
Adminiſtrators, ſettle all his Lands in Batteford, Oc. in ; 
Gloceſterſhire to the Uſe of himſelf for Life ſans Waſte, F2 
Remainder to Truſtees to preſerve contingent Remain= 
ders, Remainder to Elizabeth his then intended Wife 
for her Jointure and in Bar of Dower, Remainder to 
the firſt, Oc. Sons of the Marriage in Tail Male ſuc- 
ceſſively, Remainder to Truſtees for 500 Years to raiſe 
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. Portions for Daughters, if but one Daughter 5000 l. 

1 if more 60001. payable at Eighteen or Marriage, | 
N * which ſhould firſt happen, and to raile Maintenances 7 
"is for ſuch Daughters till their Portions ſhould become | 
1th payable, 201. per Annum if but one Daughter, and ; 
it ——— per Anmm if more than one. _ 


i} | Mr. Freeman covenanted, that theſe Premiſſes which 


is were but 366 J. per Annum, were 500 J. per Annum 
118 excepting Parliamentary Taxes, and gave a Bond in 
158 20001. Penalty for the Performance of the Articles. 
. 1 | The Marriage took Effect, of which there was Iſſue 
99 only a Daughter the Plaintifl 'Mary, and Elizabeth the 
1 ; Wife died ſoon after the Birth of the Daughter, no 
oF | Settlement having been made purſuant to the Articles, 
1 ; 5 
1 | About three Years afterwards Mr. Freeman married 
148 the Defendant Anne Marſhal, and ſettled great Part of 
. „ * 
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che Lands compriſed in the Articles, 230 J per Annum, 
without giving any Notice of the Articles, and had 
Iſſue the Defendants Richard and Anne. 


F 


« % 
4 „ 
* a. OY OI 
ed 
* 


The z0th of November 1710, Mr. Freeman died in 
Ireland inteſtate, and his Widow the Defendant Anne 
Freeman took out Adminiſtration to him, the Plaintiff 
Mary being then eleven Years old: Who having ſince 
intermarried with the Plaintiff Walter Edwards, they 
brought their Bill for their diſtributory Part of the 
Inteſtate Mr. *Freeman's perſonal Eſtate, but did not 
pray the 5000 l. 


The Defendants by Anſwer ſet forth the Articles 
and Bond, and inſiſted, that thereby the Plaintiff Mary 
had a Portion of 50001. ſecured to her, and ought 
not to have any Part of the perſonal Eſtate of the 
Inteſtate her Father, unleſs ſhe would bring that into 


Hotchpot, to the Intent the Eſtate of all the Children 
might be made equal. | 


This Cauſe having been often argued, was at 
length decreed by the Lord Chancellor King, with the 
Alliftance of the Lord Chief Juſtice Raymond, Maſter of 
the Rolls, and Mr. Juſtice Price, who all agreed that 
this 5000 J. {ſhould be brought into Hotchper. 


Mr. Tuftice Price, tho not preſent at the Reſolution, 
did acquaint the Lord Chancellor with his Opinion. 


Sir Joſeph Fekyll Maſter of the Rolls: 1ſt, I do not Portions 
take this 5000 J. to be a Debt due from the Inteſtate, {curd by 


Settlement 


or to be paid out of his perſonal Eſtate; for tho there outof Lands, 
is a Bond for Performance of Covenants from him, 7 2t<< 


ſo to be, are 


yet there 1s no Covenant for the Payment of the Por- not to be 


RE : . paid out of 
tion; the Covenant is to ſettle Lands, and to raile a dhe perſenal 


Vol. II. 1 Term Eſtate. 
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Vol. I. Trevor 
verſus Tre- 

Dor, and Fre- 
derick verſus 
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Term of 500 Years out of chem for ſecuring the Por- 
tion of 5000 /. 


2aly, Tho' this Settlement is only to be made on 
Requeſt, and none has been made, yet this cannot 
prejudice the Party to whom the Portion 1s due, for 
the Covenantee is only a Truſtee, and the Neg let = 
ſuch ſhall not (a) prejudice the Ceſtui que Truſt - "Which 
here is the ſtronger, foraſmuch as the Ceſtui que Truſt 
was an Infant. 


2dly, Suppoſing there was a Covenant to ſettle abſo» 
lutely within ſix Months, and it were broken, ſo that 
Damages might at Law be recovered; nay, tho there 
had been a Covenant to pay the Portion, yet the Party 
to whom the Portion is due, ought to come upon the 
Land firſt, and in Cale of a Deficiency there, then 
reſort to the perſonal Eſtate; for the Articles to ſettle 
particular Lands are in Equity a Settlement, and from 
the Time of making theſe Articles Mr. Freeman became 
a Truſtee of the Lands, a Truſtee for the Truſts in 
the Articles. 


It has been objected, that had there been a Cove- 
nant to pay the Portion, this had been like a Mort- 


gage, and the perſonal Eſtate ſhould have exonerated 
the Land. 


Reſp. This is not like a Mortgage; in the Caſe of a 
Mortgage, the Land is only a Pledge for the Money 
borrowed, but here -the original Agreement was, that 
the Portion ſhould be raiſed out of that very Land. 
And for this I would only cite the Cale of Coventry 
and (b) Coventry, where the late Earl of Coventry cove- 
nanted on his Intermarriage with the Counteſs Dowa- 
cer, that he would, according to the Power given 
him by his Family Settlement, or otherwiſe, ſettle 
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Lands of 500 J. per Annum on his then intended Wife. 
And on a Bill brought by the Counteſs Dowager, to 
have this Jointure made good to her, 


It was contended, that the Counteſs ought to re- 
ſort to the perſonal Eſtate, for that here were no par- 
ticular Lands covenanted to be ſettled, and the Cove- 
nant was to ſettle Lands of 500 J. per Annum purſuant to 
the Power, or otherwiſe ; but decreed by the Lord Chan- 
cellor Macclesfield, with the Aſſiſtance of the Judges, 
that this Covenant did bind the Land, and that the 


Words or otherwiſe were intended in Favour of the 


Jointreſs for her further Security, in Caſe the Power 
{hould fail or prove deficient; and if ſo, they were 
not to be made uſe of to her Prejudice. 


So that I do not think this is to be conſidered as a 
Debt which by leſſening the perſonal Eſtate would di- 
miniſh the diſtributive Shares, for this 50001. ought to 


be made good out of the real Eſtate contracted to be 


{ettled, ſuppoſing there is enough left unſettled ; but 
it mult be agreed, that the Land actually ſettled by 


Mr. Freeman on his ſecond Marriage without Notice, 


tho' it be a Breach of Truſt, yet ſuch ſecond Settle- 


ment is good, and muſt take place againſt the Articles, 
no more Lands being liable ro the Articles, than are 


omitted out of the Settlement on the ſecond Marriage. 


As to the ſecond Point, whether the 5000 J. Por- 
tion thus ſecured by the Articles to the Plaintiff Mary 
is to be brought into Hotchpot, before ſhe ſhall come 
in for any Part of the perſonal Eſtate ? 


I am of Opinion it ought ; the End and Intent of 
the Statute of Diſtribution being to make the Proviſion 
for all the Children of the Inteſtate equal, as near as 
could be eſtimated ; and therefore this 5000 J. ought 

to 
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The Intent to be collated into the perſonal Eſtate. The Deſign 


of the Sta- 
tute of Di- 
tribution 
was to make 
the Provi- 
fion for all 
the Children 
equal, and 
do what a 
juſt and im- 
partial Fa- 
ther ought 
to do for his 


Children, 


(a) Vide 
Swinb. 165. 


A Proviſion 
by a Father 
tor a Child 
by Will not 
to be brought 
into Hotch- 
pot, nor a 
Proviſion of 
Land for an 


Heir, 


of the Act was to do, what a good and a juſt Parent 
ought for all his Children ; nor 1s this Equality to 
be confined to ſuch Eſtates as Children claim by vo- 
luntary Settlements only, for (generally) Proviſions for 
Children are by Settlements made on Marriage, which 
alone is a Conſideration; and the Statute would be of 
little Effect, if it were to extend to make a Child bring 
only that into Hotchpot which ſuch Child took by a vo- 
luntary Settlement; Marriage Settlements are molt fre- 
quent, © ad ea que frequentius occurrunt, Oc. 


I admit, that a Proviſion for a Child by (a) Will 
(for a Caſe may happen, that as to Part of the per- 
ſonal Eſtate the Teſtator may die Inteſtate) is not an 
Advancement to be brought into Hotchpot ; neither 
{hall Land given by Will to a younger Child; for à 
Proviſion to be brought into Hotchpot mult be ſuch 
as is made by an Act in the Inteſtate's Life-time and 
not by Will; any Land Proviſion to the Heir at Law 
of the Inteſtate, however given, is privileged by the 
Statute of Diſtribution, and not to be brought into 
Hotchpot : Thus there are great Variety of Proviſions 
which may be made by Parents for Children; and it 
could not be expected the Statute of Diſtribution ſhould 
enumerate all of them; but as a contingent Proviſion, 
when the Contingency has happened, is a Proviſion, 
ſo is it within the Act; alſo as there are great Variety 
of Proviſions, the Times when they are to take Effect 
may be various; but yet if ſuch Proviſions be to take 
Effect in a reaſonable Time, they ſhall be within the 
Act. A Child may be provided tor by Land, Freehold 
or Copyhold, or by a Charge upon either, or by Mo- 
ney, Goods, Stocks in Companies, and thoſe in tome 
Companies pretty precarious. Some Proviſions mav 
be payable to the Child when of Age, or upon Mar- 


Triage, and theſe Contingencies framed upon infinite 
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Variety, as the ſeveral Circumſtances of the Parties 
may require, which rendered it impoſſible for the Ad 
to mention all of them, and therefore it was proper for 
the Legiſlature to make Uſe of general Words as they 
have done. 


The Statute of Diſtribution does in the Beginning 
take Notice, that if a Child (other than the Heir) 
have a Settlement of Land made on him by the In- 
teſtate, this ſhall be brought into Hotchpot. 


| Now to think the Statute did extend to Land it- One ſettles a 


ent out of 


{elf when ſettled on a younger Child by the Father, Lands upon 


and not to a Charge upon Land for ſuch Child, is Auer 
Child, this 


{trange. Suppole it were a Rent out of Land, this is an Ad- 


would be an Advancement, and why not when eee 
Charge upon Land? But the preſent Caſe comes nearer ö 
to Land, than if it had been a Charge out of Land; 

for the Truſt of the 500 Years Term being only to 

raiſe this 5000 J. Portion, and the Plaintiff Mary Ed- 

wards being the Perſon who is alone intitled to it, ſhe 

as to this Purpoſe is in Effect the Owner of the 5c 

Years 'Term. 


\ 


The Occaſion of making the Statute of Diſtribu- The Occa- 


ion of ma- 


tion, was to put an End to the long Conteſt which king thesta- 
had been betwixt the Temporal and Spiritual Courts, fue % 2 
for when the Spiritual Courts ordered any Diſtribution, | 
or Bond to be given by the Adminiſtrator for that Pur- 

pole, the Temporal Courts ſent a (4) Prohibition, be- ( Vide | 
ing of Opinion, that the Adminiſtrator had a Right {Ef 
to all, and that the Spiritual Court could not break bol. 7. & 
into that Right; and fo this Statute was made in Fa- E 233 
vour of the Practice of the Spiritual Court, which 
proceeded to order Diltribution as often as the Common 

Law Courts did not prohibit them, and the Act in- 

tended to make the Children's Proviſion equal, which 
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was agreeable to the Civil Law, where Goods moveable, 
and immoveable (i. e. Lands) are conſidered as the 
ſame, tho' our Law would never let the Civil Law 
An Annuity meddle with Lands. In Swinburne 165. it is ſaid, that 


Father ok If a Father by Deed ſettle an Annuity on his Child, 


I ny ISO 


Pe —— 
— *» 


Child is an to commence after his Death, this is an Advancement 


Ad vance- 


ment pro pro tanto; and by the ſame Reaſon, a Reverſion ſettled 

ä on a Child, as it may be valued, is an Advancement 
alſo. The Proviſion within the Statute for a Child need 
not take place in the Father's Life - time, a future Proviſion 
is a Bar pro tanto, a Portion aſſured or ſecured to a Child, 
tho” in futuro, is a Proviſion according to its Value. 


A Proviſion But it is objected, that this is a contingent Provi- 
- e ſion, and therefore not an Advancement within the 
Fe 9h Statute, and being in Contingency, it cannot be col- 
en, 1 lated for Inſtance, ſuppoſe it were a bare Poſſibility 
Contingen- Or What is not Debitum in preſent. 

cy happens, 

is an Advancement pro tanto, 


The Richt Reſp. I do agree, this Contingency did not veſt until 

to the Sn the Plaintiff Mary came to eighteen, for tho the Term 

on the Sta- did ariſe before, yet no Truſt for her Benefit could. But 

rect Di the Statute of Diſtribution does nor appoint any Time 

— when the Diſtribution {hall be made, it mentions in- 
che Tate. deed when it ſhall not, vis. not within a Year; 
nh and according to the Reſolutions, the Right to the di- 
eath. . . wy K 
ſtributory Shares veſts immediately on the Inteſtate's 

Death. The perſonal Eſtate of the Inteſtate may con- 

ſiſt of Monies or Debts payable at ſeveral future Days, 

or upon Contingencies, ſo that it may be impoſſible 

to make a Diſtribution thereof at any certain Time; 

it may conſiſt of Debts ariſing upon the like Contingen- 

cy as is annexed to this Portion, and ſince thoſe Debts, 

as they fall in, may be diſtributed and valued, why may 

not a contingent Portion be eſtimated and brought into 

Hotchpot ? But all that Difficulty is over, by the Con- 

[ tingency's 
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hes of * 2 —_ — 4—ͤ— Eran 
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tingency's having happened in the preſent Caſe, and all 
Inequality, as to the Proviſions for Children, is pre- 
vented, which is the Intent of the AQ, 


Lord Chief Juſtice Raymond: I agree with the Ma- 
ſter of the Rolls, that this 5000 4, ought to be brought 
into Hotchpot by the Plaintiff Edwards and his Wife; 
the Statute of Diſtribution does not break into any Set- 
tlement that has been made by the Father; 1t only 
meddles with what is left undiſpoſed of by him, and 
of that only makes ſuch a Will for the Inteſtate, as a 
Father, free from the Partiality of AﬀeCtions, would 
himſelt make; and this I may call a Parliamentary Will. 


The Intention of making the Proviſions of the Chil- The Statute 
dren equal, goes throughout the whole Act; firſt it of Pifribu- 


tion affects 


gives the two Thirds of the perſonal Eſtate (the Mo- only the per- 
ther being allowed her Third) equally among all the — 
Children. But then the Act takes it into Conſidera- of, in order 
tion, that there may be ſome of the Children who make He 
have received a Portion or Advancement before, but 8 
not {ſo much as to make up their full Share; in that des away 
Caſe ſuch Child fo advanced but in Part, {hall have ſo OY He 
much more out of the Inteſtate's perſonal Eſtate as ven to any 
will ſuffice to make his Share equal to that of the other Chill 
Children. The Statute takes nothing away that has been 

given to any of the Children, however unequal that may 

have been, how much ſoever that may exceed the Re- 

mainder of the perſonal Eſtate left by the Inteſtate at his 

Death, the Child may, if he pleaſes, keep it all; if he 

be not contented, but would have more, then he muſt 

bring into Hotchpot what he has before received ; this 
manifeſtly ſeems to be the Intention of the Act, ground- 

ed upon the moſt juſt Rule of Equity, Equality. There 

may be many Caſes in the Books, where, in regard 

to beneficial and remedial Laws, the Judges have gone 

beyond the Words to make the Intent of the Act take 


place 
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place, as in Plowden 467, Oc. Here the Words will 
bear the Conſtruction which I put upon them, and 
which is intended by the Act, tho' not drawn with 
the greateſt CorreCtnels. 


A Proviiom. As to the Settlement made upon the Children, it 
made for a 


Child either was objeCted, 1 Pt, That this Statute extends only to 
ts — oh voluntary Settlements, and not to ſuch as are made on 
ment, or for Marriage, wherein the Iſſue are Purchaſers; and this 
A rings 1s ſaid to be as if an Eſtate had been ſold to the Child, 


an Advance- which ſurely had not been within the ACt. 


ment pro 
tanto, 


Reſp. If the Child pays Money for an Eſtate, this is 
not a Settlement upon, but a Sale to the Child; and it 
cannot be within the Words or Intent of the Act that 
{uch Purchaſe ſhould be brought into Hotchpot. The 
Words of the Act make no Diverſity betwixt a vo- 
luntary Settlement and a Marriage Settlement, they 
mention Settlements in general. The . Eſtate thus 
ſettled (tho on Marriage) upon the Children, may 
have been purchaſed by the Father, and leſſened that 
Part of the perſonal Eſtate, which would otherwiſe 
have gone amongſt all the other younger Children. 
Great Hard{hips might follow from that Conſtruction 
which the other Side labour for; as ſuppoſe the Father 
who made this plentiful Proviſion of 5000 J. for the 
only Child by the firſt Marriage, (which in the pre- 
{ent Caſe exceeded the Plaintiff's own Mother's Portion 
by 1000 1.) ſhould die leaving but 200 J. in ſuch Cafe 
it would be very hard the Child, who has already had 
a Portion of 50290 l. out of the Eſtate, ſhould yet take 
away ſomewhat out of the inconſiderable Portion of 
200 J. left for the other Children; it cannot be in- 
tended, that if the Inteſtate had made a Will, he would 
thereby have ordered any ſuch Thing. Indeed the 
Parliament intended, that if the Inteſtate had married 
any of his N given them a Portion adequate 
2 to 
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Fes 


1 


to his then Eſlate, and his Circumſtances in the World 
had afterwards improved, that the Children before ad- 
vanced ſhould have the Benefit of ſuch Increaſe. 


Object. But this is not a Portion advanced for the 
Child in the Father's Life-time. | 
the Child in the Father's Life-time, altho' not payable till after the Fa 


Reſp. That is not required by the Act; if it be ſe- 
cured to the Child in the Life of the Father, it is 
ſufficient ; but it is no ways material in what Man- 
ner the ſame is fecured. Suppole the Father had co- 
venanted with Truſtees to pay his Child 1001. a Week 
after his Death, as the Covenant would have been 
plainly good, ſo it had been a Portion with in the ACt. 


But it is objected, that this depends upon a Con- 
tingency ariſing after the Inteſtate's Death. 


Reſp. Then I would put the Caſe a little further: 
Suppole I covenant to leave a Child 1000 J. if living a 
Week after my Death, would this Contingency prevent 


its being a Portion? prevent its being brought into 


Hotchpot ? Suppoſe the Contingency were, that if the 
Child had been living one, two or three Years after 
the Inteſtate's Death ; ſurely this had been a Portion, 
and to be brought into Hotchpot: Suppoſe it had been 
a Band inſtead of a Covenant, or a Mortgage inſtead 
of a Bond, this would have made no Diverſity ; I grant 
it could have been no Proviſion, until the Contingency 
happened ; but it cannot be denied that when the Con- 
tingency has happened, it is a Proviſion. Tho' I a- 
gree the Contingency ſhould be ſo limited, as to ariſe 
in a reaſonable Time; and here it is fo, at Eighteen 
or Marriage, which is providing the Portion as ſoon as 
it can be wanted, with Maintenance in the mean Time. 
Can the Parent of a Child ſo provided for with ſuch 

Vol. II. 5 X Certainty 


So, tho” the 
Portion be 
not paid, yet 
if ſecured to 
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58. 
I Vern. 402. 
2 Vern. 274. 


Diftributory 
Share veſts 
on the In- 
teſtate's 
Death, but 


not ſo as to 


Certainty intend that no Regard ſhould be had to this 
Proviſion in the Diſtribution of his Eftate among his 
other Children ? 


I agree any Legacy given to a Child (ſuppoſing the 


Teſtator dies inteſtate as to the Surplus of his Eſtate) 
ſhall not be brought into Hotchpot, becauſe this Lega- 
cy is not a Proviſion ſecured by the Parent in his Life- 
time. 


Object. Upon the Death of the Inteſtate the Share of 
the perſonal Eſtate veſted (a) in the Children, and con- 
ſequently the intire Share of the eldeſt Daughter veſted 
in her, without Regard to the Portion ſecured by the 
Settlement, which being contingent muſt be loſt, if 
the Daughter had died before her Age of Eighteen or 
Marriage, at which Time the Portion was payable. 


Reſp. The diſtributive Share does not in all Events 
veſt in the Iſſue on the Inteſtate's Death, becauſe if 
there be a poſthumous Child, ſuch Child ſhall be let 


in for its Share, tho not in eſſe at the Inteſtate's Death. 


exclude a poſthumous Child. 


Object. If this Contingency is not to be brought into 
Hotchpot until it happens, what muſt become of the 
Diſtribution in the mean while? 


Reſp. In this Caſe, as the Plaintiffs have brought their 


Bill for the Daughter's diſtributory Part, and the Defen- 
dants by their Anſwer have put this, which was on a 


contingent Proviſion, before the Court and in Iſſue, 1 


do not ſee but that the Court may make a Diſtribu- 
tion, and order, that if this Contingency ſhould hap- 
pen, then the Money ſhall be ſo diſtributed, as to 
make the other Children by the ſecond Marriage equal 
in their Portions with the Plaintift the only Daughter 
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by the firſt Marriage. If an Executor pays a Lega- If an Exe- 


iti cutor 2 
cy, on Suppolition that there are Aſlets to pay all the Mx to 
other Legacies, and there happens a Deficiency, the Suppoſition 


Court will make the Legatee who is paid his full Le- — on 


gacy refund; a fortiori will the Court in the principal pay all other 


acies, 


Caſe, when the contingent Portion is not paid, order 8 


that only ſo much of it ſhall be paid to the firſt wars there 


- - . is a Deh- 
Daughter, as will put her upon an Equality with the ciency of | 
reſt of the Children. a Aſſets, the 
| Legatee 
| muſt refund. 


Object. There is no Precedent of ſuch a Decree. 


= Reſp. I believe that is owing to the Equality in- 
tended by the Act of Parliament, which was un- 
derſtood to be ſo plain a Caſe, that no Body ever 
thought it worth While to bring it as a Queſtion before 
the Court; ſo I am of Opinion this 5000 . ought 
to be brought into Hotchpot by the Plaintiff Mary the 
only Daughter by that Marriage. 


Lord Chancellor : Mr. Juſtice Price, who 1s hindered 
by his Indiſpoſition from being preſent, has ſignified to 
me, that he is of the ſame Opinion with the Maſter 
of the. Rolls and my Lord Chief Fuſtice, and as I my- 
ſelf am, that this 50001. thus ſecured to the Plaintiff 
Mary, the only Daughter of Mr. Freeman by the firſt 
Marriage, ought to be brought into Hotchpot; and, 
24ly, That the Lands not included in the Settlement 
made on Mr. Freeman's {econd Marriage mult ſtand li- 
able for the raiſing of this 5000 J. The Statute of 
Diſtribution ſays, one Third ſhall belong to the Wife, 
and the other two Thirds to the Inteſtate's Children, 
except {uch Children as ſhall have been advanced by 
the Inteſtate in his Life-time. : 


. 8 | The Occa- 
The Occaſion of making this Statute was, to put gun of ma. 


in End to the Controverly betwixt the Temporal king beste. 
ute of Di- 
and ſtribution. 
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and Spiritual Courts. The Ordinary before took 
Bonds froth the Adminiſtrator to make Diftribution, 
and thoſe Bonds were at Law adjudged void, and the 
Adininiftrator intitled to all the petfonal Eſtate. 
Hughes and Hughes, Carter's Rep. 125: 1 Leving 233. 
One died inteſtate leaving a conſiderable 2 Eſtate, 
and a Son and a Daughter, the Son adminiſtred, and 

the Daughter contended for a Share in the Spiritual 
Court, where it was thought an Hardſhip that the Son 
ſhould have all, and yet the Daughter was prohibited 
at Law. However, this Statute of Diſtribution takes 
away the Adminiſtrator's Pretenſions (which he before 
had made with Succeſs) of retaining the Whole. It 
is true, that in Caſe any Child had been advanced by 
4 Freehold, the Spiritual Court would not meddle with 
that; but the Act of Parliament has therefore gone 
further than ever the Spiritual Court interided to go, to 
make this Freehold ſettled upon a younger Child by 
the Father, be brought into Hotcbpot. 


Viſual at te. Tt is material, that at the Time of making the Sta- 
Time of ma- 5 8 . Ws 2 F ; : C IS, 6 | * 2 
king che Sta. tute of Diſtribution, it was uſual to provide for Chil- 
peo make dren by Settlements, and therefore with great Reaſon 
for Children ſuch a Proviſion may be taken to be an Advancement 
ment, and pro tanto; fo an Annuity out of Land, or a Charge 
thanked hls Sale Land is to be brought into Hotchpot by the Chil- 
0 ta ke MF | - FRY, 

an Advance. dren for the very {ame Reaſon. 


ment pro 
tanto. 


As to the Objection, that this is no voluntary Settle- 
ment, I anſwer, this was voluntary in the Parents, 
who might have applied all of it for the Benefit of the 
eldeſt Son. Indeed, if the Child had been a Purchaſer, 
or Creditor of the Father, it could not be intended, 
that what was the Child's Purchaſe or Debt ſhould be 


brought into Hotchpot. 


3 Object. 


De Term. J. Hill. 1727. 


Object. This is 2 future and contingent Proviſion; 
and to be taken as it was at the Time of the Father's 
Death. 


This I admit; but as future contingent Debts due As contin- 
to the Inteſtate are within the Clauſe of the Statute, et Pers 


are within 
as to a Diſtribution, ſo it is equally reaſonable that the Statute, | 
: | . | ſo muſt con- 

future contingent Proviſions ſhould be conſtrued Ad- tingent Pro- 
vancements pro tanto, as to the Children; but this Con- eb 

; Tis | 4 hildren be. 
tingency muſt be limited to take Effect within a rea- 
ſonable Time, as in the preſent Caſe where it is pay- 

able at 18 or Marriage, with a Proviſion for Mainte- 
nance in the mean Time. If the Father advances for 
2 Daughter in Marriage fo much for a Portion, this is 

a Portion given for a valuable Conſideration, Marriage 

and a Settlement, and for that very Reaſon an Advance- 
ment to the Daughter within the Statute of Diſtri- 

bution. This is an Advancement pro tanto within the 

Cuſtom of London, upon which (a) Cuſtom the Statue (% Ante 
of Diſtribution was in a good Meaſure founded; and it # verſus 
can be no Injuſtice to the Child, becauſe it is left to + 
the Election of the Child thus advanced, whether {he 

will collate or not; if the Child be contented with 

what ſhe has received, ſhe may keep it. If the Plain- Mainte- 
tiff che Daughter in the preſent Cale had come before nee es 
her Age of eighteen demanding her diſtributory Part, Child not 
there had been ſome Difficulty, whereas now there is ee 
none, the Contingency being over; but as to the Main- ment, &c. 
tenance Money, 80 l. a Year ſecured by the Father to 
the Plaintift the Daughter, we are of Opinion, this 1s 
not to be brought into Hotchpot, no more than what 


is allowed or ſecured by the Parent for the Education 
of the Child. 
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| * Evans verſus Cogan. 
1% Lord Chan- 
IF cellar King. ; h 
45 TERS A Bill was brought to compel a Conveyance of an ; 
| s 1 as, 7. Houſe at Briſtol purſuant to an Award. 7 
1489 Ot 24 Houle thy 
199 Remainder to her ſix Daughters in Fee, the Mother and J. S. ſubmit to an Award touching 7 
173 the Title to this Houſe ; Arbitrators award that the Mother ſhall procure the Daughters to ; 
44 . join in the Conveyance thereof, the Daughters are married, and one is dead leaving an Infant ; 
Hs 3 Heir; F. S. brings a Bill againſt the Mother and Daughters and their Huſbands, and the Daugh- $ 
700 f. ters examined in a former Cauſe ſay, they are willing to convey; they are not bound touch- 1 
N J * ing any Title to the Frechold and Inheritance. 5 
8 1 The Caſe was, Thomas Cogan being ſeiſed in Fee of : 
1 an Houſe at Briſtol, deviſed it to his Wife for Life, 0 
. . . . 'S 
Wit! | Remainder to his {ix Daughters in Fee equally, the £ 
F | ö Plaintiff ſtopped up the ancient Lights of the Houſe, ; 
1438 by building too near, and the Widow bringing > 
N | þ her Action for ſtoping the Lights, it came on to 
Wit. Trial at the Aſſizes at Briſtol, and all Matters in Dif- 
1188 ference, as alſo the Title to the Houle, were referred to 
it | F Arbitrators, who awarded that the Plaintiff ſhould pay 
88 | 151. Coſts to the Mother, and allo 1551. to the Mo- 
1198 ther for the Purchaſe of the Houſe, and that {ſhe on 
3 420 | Payment thereof {hould convey the Houle to the Plain- 
1 tiff in Fee. | 


. mg 
—_— — _—_ —_ —— 
a — 


N The Plaintiff paid the 15 J. Coſts and brought a Bill 
5 againſt the Mother praying that ſhe might convey the 
Houſe, and procure the Daughters to join in the Con- 
veyance. 


Some of the Daughters were examined by the Mo- 
ther the Defendant in the former Cauſe, and proved, 
that it was the Plaintiff's own Fault he had not 
the Conveyance, for that he had Poſſeſſion of the 
Houſe delivered to him, but occaſioned the Convey- 
ance to be delayed by being unwilling to part with the 

I 7 Purchaſe- 
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purchaſe- Money. Soon after the Mother died; where- 
upon the Plaintiff now brought a new Bill againſt the 
Daughters, and againſt the Huſbands of ſuch as were 
married, in order to compel them to convey, and to 
procure an Infant Heir of one of the Daughters who 
was dead, to convey when of Age. 


It was much inſiſted upon, that as to ſuch of the 
Daughters as had been examined as Witneſſes for the 
Mother in the former Cauſe, wherein they {wore they 
were willing and ready to join with the Mother in the 
Conveyance, and the Mother by her An{wer {wearing 
ſhe was willing to convey, this was ſufficient to ſhew 
their Conſent to the Award. 


On the other Side it was {aid, that the Award could 
only bind the Mother, whole Aſſets the Plaintiff was 
at full Liberty to follow ; but as to the Daughters, 
tho' they might be willing in their Mother's Life-time 
to make her eaſy, and rather than diſoblige her, join 
in the Conveyance, yet now the Mother was dead, 
what induced them before to join was at an End. Be- 
ſides four of the Daughters were married Women, 
and ſo their An{wers could not bind the Inheritance, 
nor their Huſbands ; and that one of the Daughters 


was dead leaving an Infant Heir who could not be 


bound, neither was he a Party. 


Lord Chancellor If the Daughters had been ſole, I 
ſhould have taken their Anſwers to be a Conſent to the 
Award, and have decreed them to convey; but all but 
one of them being under Coverture, and there being 
an Infant Heir of the deceaſed Daughter, who is no 
Party to the Bill, I do not ſee how the Anſwers of 
the married Daughters can bind themſelves, as to their 
Inheritance, much leſs their Huſband's, and it is im- 
poſſible to bind the Infant Heir. With regard to the 

only 
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only Daughter who is a Feme Sole, her undivided 
Part, if it were decreed to the Plaintiff, would be of 
no Uſe to him. 


Therefore diſmiſs the Bill without Coſts, as to ſuch 
Part thereof as prays a Conveyance. But with reſpect 
to the Proceeding againſt the Executrix of the Mother 
to be recompenced out of her Aſſets, tho the Execu- 
trix denies Aſſets, yet the Plaintiff, if he thinks it 
worth his while, ſhall be at Liberty to proceed to be 
repaired in Damages, for the not performing of the 


Award. 
gd Goodwin verius Archer. 
It an Am- 'HE Plaintiff who brought this Bill was a Ser- 
ee vant to the Genoeſe Ambaſlador, and conſequently 


n his Perſon privileged by the (a) late Act; it was moved 
he muſt give 


Sccurity co that the Plaintiff ſhould not go on in his Bill, until he 


anſwer gave Security by a Bond in 4ol. Penalty for the Pay- 


Coſts, as be- 


ins a Perſon ment of Coſts of Suit, if awarded againſt him, in the 


privileged. {ame Manner as where a Plaintiff is beyond Sea; and 
7 Annæ, à Precedent was cited, where the like Order was made 


this Court, dated 2 5th of July, 8th of the late Queen. 


Wherenpon the Defendant obtained an Order that 
the Plaintiff's Proceedings ſhould ſtay until he with a 


Surety gave ſuch Bond in 401. Penalty for anſwering 


Coſts, if awarded. 


in the Caſe of an Ambaſſador's Servant, Plaintiff in 
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Term. Paſchæ, 


1729. 


Balſh verſus Hyham. Caſe 143. 
: Lord Chan- 


cellor King. 


HE Plaintiff was a Truſtee for the Defendant of „ hoi . 
1000. South- Sea Stock, and at his Deſire in Truſtee for 


| B. of 10001. 
1720. borrowed of the Company 4000J. on a Mort- $:.,44-S:a 


gage of the Stock; the Defendant the Ceſtui que Poste are 
Truſt received the Money borrowed ; afterwards the (a) borrows = 
Act of Parliament was made, which provided, that if 429%* 4 


this Stock of 
any of the Borrowers would pay to the Company 10 J. the Com- 


per Cent before ſuch a Day, they ſhould be diſcharged Pi? and B. 


receives the 


of the reſt of the Money borrowed. Money, A. 


pays the 101. 


per Cent” upon the late Act to be diſcharged of the Loan; tho B. forbad the Payment, yet he 
is liable. (a) 7 Geo. 1. ſeſſ. 2. ſect. 7. 1 


The Defendant the Ceſtui que Truſt directed the Tru- 
ſtee not to pay the 10. per Cent, alledging that he 
thought the Borrowers were not obliged to pay to 
the Company the Money borrowed, but that it was in 
the Election of the Borrowers to forfeit the Pledge. 


There were ſome Attempts to prove an Agreement 
by the Plaintiff the Truſtee and others to pay the Mo- 
ney borrowed in Compaſhon to the Defendant the 

Vol. II. 3 Ceſtui 
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Ceſtui que Truſt, and in regard to the Loſſes by him 
ſuſtained, but that Proof was deficient. 


The Plaintiff who had thus mortgaged his Stock to 
the Company, and had permitted the Defendant to 
receive the Money, paid the 10 J. per Cent, and 


brought a Bill in Equity to recover 1t as laid out for 
the Defendant. 


Whereupon for the Defendant it was inſiſted, * 
this was an officious Payment made of the 10 /. 
Cent againſt his expreſs Directions, which (as the De- 
fendant's Counſel objected) was not recoverable at Law; 
for the Act of Parliament, had the Money been re- 
coverable there, would have given to the Company 
more than 101. per Cent for the Money borrowed, or 
at leaſt would have made it compulſory upon the Bor- 
rower to have paid this 101. per Cent” ; and altho' there 
had been a Verdict at the Suit of the Company againſt 
one of the Borrowers, yet that was not againſt the 
Defendant : It was Res inter alios acta, and might have 
been recovered on a faint Defence, and therefore ought 
not to be any Evidence againſt the Defendant ; quod 
Cur conceſſit. 


Then the Caſe was put, If there were a Truſt cre- 
ated for the Payment of Debts without ſpecifying 
them, and as to one Debt, the Party intereſted in the 
Eſtate charged, ſhould derben the Truſtees to pay it, al- 
ledging it to be at leaſt a diſputable one, and that he 
thought it no real or juſt Debt; if the Truſtees ſhould 
afterwards {pontaneoully pay this Debt, they ought 
not to be allowed it: Or {ſuppoſing this in the principal 
Caſe to be a Debt, then as the Plaintiff the Truſtee 
had paid down the Money for the Defendant the Ceſtut 
que Truſt, it was recoverable at Law in an Action for 
Money laid out to the Uſe of the Defendant ; and 


2 | the 


2 A. 
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the Plaintiff having a Remedy at Law ought not to 
come into Equity for the Recovery thereof. 


Lord Chancellor : Tf the Defendant had not only for- 
bid the Payment of this 101. per Cent, but had alſo 
offered Security to indemnify the Truſtee in Re- 
ſpect of it, this had been material, had the Plaintiff 
afterwards paid the 10/. per Cent. But the Plain- 
tiff had good Reaſon to think, that he was liable to 
pay the whole Money borrowed. When Money is bor- 
rowed it ought to be paid, and tho' a Pledge was given 
for it, if that proves inſufficient, the Borrower ought 
to be liable; If a Mortgagor borrows Money, tho' 
there be no (a) Covenant in the Mortgage Deed to pay (%) gat. 
it, yet his Executor has been decreed to pay the Mo- 452 4 
ney in Diſcharge of the Land deſcended to the Heir; Rar bot 
but if in the preſent Caſe there was only a Hazard, Chan. 2. 
the 'Truſtee ought not to continue liable to ſuch Ha- 
zard; on the contrary, as it is a Rule that the Ceſtus 
que Truſt ought to ſave the Truſtee harmleſs, as to all 
Damages relating to the Truſt, ſo within the Reaſon 
of that Rule, where the Plaintift the Truſtee has he- 
neſtly and fairly, without any Poſhbility of being a 
Gainer, laid down Money, by which the Defendant 
the Ceſtui que Truſt is diſcharged from being liable for 
the whole Money lent, or from a plain and great 
Hazard of being ſo, the Plaintiff ought to be repaid, 


Therefore let the Defendant pay to the Plaintiff the 


101. per Cent paid by the Plaintiff to the Company, 
with Intereſt and Colts, 


Addis 


456 
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Caſe 144. 


Lord Chan- 
celloy King. 


One ſeiſed 
in Fee and 
poſſeſſed by 
Leaſe * 


twen ty-one 


Years of 


Addis verſus Clement. 


<q Homas Addis ſeiſed in Fee-ſimple of ſome Lands, 

and poſſeſſed of a Leaſe for twenty-one Years held 
of the Church of Hereford, of other Lands in D. all 
in the Poſſeſſion of A. and B. Tenants thereof at cer- 


Lands in D. tain Rents, and it being by Reaſon of the long Unity 


deviſes all 
his Lands 


of Poſſeſſion very difficult to diſtinguiſh the Fee - ſimple 


whereof he from the Leaſehold Premiſſes, 3 his Will dated 


is ſeiſed, 


poſſeſſed or 


19th of October 1717. and deviſed all his Meſſuages, 


any ways in- Lands and Tenements in the Pariſh of D. which he 


tereſted in, 
to A. for 
Life, Re- 
mainder to 
B. in Tail, 
Ain 
to C. for 
Life, with 
Power to 
make a 
Jointure, 
Remainder 
to Truſtees 


to preſerve 


contingent 


then ſtood ſeiſed or poſſeſſed of, or any ways intereſted in, 
and which were in the Poſſethon of 4. and B. unto his 
Wife Jane for Life, Remainder to his Brother James 
Addis and the Heirs of his Body, if then living, (of 
which the Teftator much doubted,) Remainder, if his 
Brother James were then dead, or fhould die without 
Iſſue, to the Plaintiff Foby Addis for Life, with a Power 
to make a Jointure, Remainder to Truſtees during the 
Life of the Plaintiff in Truſt to ſupport contmgent Re- 


Remainders, Mainders, Remainder to the firſt, Cc. Son of the Plain- 


Sc. Decreed 


the Leaſe- 


tiff John Addis in Tail Male ſucceſſively, Remainder to 


hold ſhould the Teſtator's Siſter Eleanor Bradſhaw for Life, with 


paſs as well 


as the Free- 


bold. 


Remainder to her firſt, &c. Son in Tail Male, Remain- 
dex to the Teſtator's Brother-m-law Thomas Delahay in 
Fee; and all his Goods and Chattels, Money and 
perſonal Eſtate, after ſome Legacies thereby given, 
were bequeathed to his Wife Jane Addis, who was 
alſo made Executrix. Soon after the Teſtator died 
the Wife after ten Years of the twenty-one were 
expired, renewed the Leaſe with the Church of Here- 
ford for twenty-one Years, for 361. Fine, and a 
Guinea to the Clerk for the drawing and ingroſſing 
the {aid Leaſe; after the Death of the Teſtator and 
the Widow, her Executors all along paid the Rent to 
4 the 
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the Church, tho' the Leaſehold together with the Free- 
hold were all enjoyed by the Plaintiff. 


The ſole Queſtion in this Caſe was, whether by the 
Will of Thomas Addis the Leaſehold Premiſſes did paſs 
as well as the Freehold to the Plaintiff who was the 
Remainder-man for Life, or whether they belonged to 
the Widow and Executrix of the Teſtator Thomas Addis 
as Part of his perſonal Eſtate ? 


Againſt the Plaintiff it was objected, that the Leaſe- 
hold Premiſſes, eſpecially for ſo ſhort a Term as twen— 
ty-one Years, could never have been intended by the 
Teſtator to paſs either for Life or in Tail, or to Tru— 
ſtees to prelerve contingent Remainders, or that he 
thought of impowering the Plaintiff the Deviſee for 
Life to make a Jointure thereof ; but that here being 
ſome Fee- ſimple Eſtate which would ſatisfy the Words, 
the Leaſehold ſhould go to the Executors, and be in- 
cluded in the Deviſe of the perſonal Eſtate to the Wife, 
the Leaſe for Years being perſonal Eſtate. That the 


conſtant Diverſity was, where the Teſtator had only a 


Leaſe for Years and made {uch Will, there, rather 
than the Will ſhould be void, the Leaſe ſhould pals, 
and comply with the Limitations as far as the Nature 
of the Eſtate would admit of; but where there was 
a Fee-{1mple Eſtate as well as a Leafehold, there 
the Will ſhould operate only upon the Fee-{1mple E- 
ſtate, and be ſatisfied with that, as was expreſly re- 
folved in Cro. Car. 292. Roſe and Bartlet, where a Man 
having Lands in Fee and Leaſes for Years, deviſed all 
his Lands and Tenements to his Wife for Life, with Re- 
mainder over, this only paſſed the Fee-{imple Lands. 
Now this was pretty near the principal Cafe; the De- 
viſe of all his Lands there, could not be a Devife of 
more than all, qui omne dat, nihil excipit, and in the 
preſent Caſe the Deviſe was of all the Lands of 
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which the Teſtator was ſeiſed or poſſeſſed, or any 
ways intereſted in, which Words could not alter the 
Caſe, ſince they would amount to no more than 
All, and the Words All that the Teſtator was in Poſſeſſion 
of might paſs thoſe Lands which were in his Poſſeſſion, 
as theſe Words which the Teſtator was any ways intereſted 
in muſt be intended to ſignify the Land which he 
was any ways intereſted in either in Law or Equi- 
ty, and need not neceſſarily be intended to paſs the 
Leaſehold Eftate ; beſides that ſuch general Words 
were (in all Probability) put in by the Scrivener with- 
out any Inſtructions from the Teſtator for that Pur- 
poſe, who, if he had intended to have paſſed the Leaſe- 


"Oo 


buold Premiſſes, and that they ſhould have gone ac- 

4 cording to theſe very improper Limitations, would 

| . have expreſly mentioned this Leaſehold in his Will. 

1 | 24 %, As to the long Unity of Poſſeſſion of the | : 


Leaſehold Premiſſes with the Fee-fample, it was faid . | 
to be high Time for the Safety of the Church, that the g 
Leaſehold ſhould be now ſevered and diſtinguiſhed * 
from the Freehold, and that the longer this Unity 1 
continued, the more difficult would it be to diſtin- 


guiſh them. 


3dly, It was argued that the Plaintiff having per- 
mitted the Executors of the Wife to pay the Rent for 
the Leaſehold Premiſſes, this was giving Judgment a- 
gainſt himſelf, and owning them (the Executors) to 
have a Right to the Leaſehold, and to be Tenants to 
the Church. 
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0 N Lord Chancellor : The Queſtion upon this Will of 
a Thomas Addis, is whether the Leaſehold paſſes with the 
Freehold ? 


1 | I muſt 


1 _ — ä 
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I muſt own the Limitations are improper, but then 
the Words of the Will are very ſtrong, All the Lands which 
the Teſtator was ſeiſed or poſſeſſed of, or any ways intereſted 
in; which Words poſſeſſed of or intereſted in properly 
refer to a Leaſehold Eſtate, and diſtinguiſh the pre- 
ſent Caſe from that of Roſe verſus Bartlet, where the 
Words poſſeſſed of or any ways intereſted in are not to 
be found. 


And as this Leaſe for twenty-one Years was held of 
the Church and always renewable, the Leſſee, who 
was the Teſtator, might look upon himſelf, from the 
Right he had to renew, as having a perpetual Eſtate 
therein, a Kind of Inheritance; and therefore the 
Leaſehold Premiſſes ought (I think) to paſs by this 
Will. | 


Then it was objected, that the Defendant the Exe- 
cutrix of the Widow who had laid down the 36 J. Fine, 
ſhould have Intereſt for ſuch Fine. 


But the Court denied this, in regard ſhe was to have 
her Life in the renewed Leaſe by Virtue of the Will, 
and tho ſhe perhaps might not outlive the firſt Year 
of the Leaſe, yet ſhe had her Chance for it; ſo the 


Court denied any Intereſt for the Fine, but allowed 


the Charges of the Renewal. 


And foraſmuch as the Leſſee had not ſealed a Coun- 
ter-Part of the Leaſe, which the Church of Hereford 
had inſiſted upon, to the End that they might have the 
Covenant of the Leſſee for their Security, for which 
Reaſon the Leaſe remained in a third Perſon's Hands, 
and was not delivered over to the Widow and Execu- 


trix of the Teſtator: 
The 


an, 
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The Court ordered that the old Leaſe ſhould be fur. 
rendered, and that the Church of Hereford ſhould make 
a new Leaſe for the old Term which would be good (ir 
being to commence from a Time paſt) to the Plaintiff 
the Deviſee of the real Eſtate ; and the Plaintiff to repay 
to the Executors of the Widow, what had been paid by 
them to the Church for the Rent grown due after the 
Widow's Death. 


Caſe 145. 


Lord Chan- 
cellor King. 


5 M. Farewell employed one Bower of — in So- 
merſetſhire as his Solicitor in a Cauſe in Chancery, 
ploys an At- 


. and Bower the Solicitor employed Mr. Malter Edwards 


Solicitor in as his Clerk in Court. 
the Country 


in a Cauſe in Chancery, the Solicitor employs a Clerk in Chancery, the Client in the Count 
pays his Solicitor, but the Clerk in Chancery is unpaid. The Client not bound to pay the Clerk 
in Chancery ; but if the latter has any Papers in his Hands, he may retain them, 


Farewel] verſus Coker. 


Client em- 


* 


Mr. Farewell paid Bower at ſeveral Times about 8000. 
which he alledged was more than was due to him upon 
his Bill. Mr. Bower died, and his Widow »dminiftred 
to him. Mr. Edwards the Clerk in Chancery's Bill 
continued unpaid, and he delivered out ſeveral Papers, 
Copies of Depoſitions, and Orders to other Solicitors 
for the Uſe of Farewell in order to an Iſſue in this Cauſe. 


Mr. Farewell on Petition got an Order to tax 
Bowers Bill, alledging it was overpaid, upon which 
Edwards got an Order ex parte from the Maſter of the 
Rolls, to ſtay the taxing of the Bill and all Proceed- 
ings till his Bill paid. 


On Petition to the Lord Chancellor to ſet aſide that 
Order, many Things were urged, as that the Clerk in 
: Court 
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by the Court as their 9 117 1 That even at the Hear- 


ing of the Cauſe the Lotd Chancellor has ſtopped the 
ſame from proceeding, on the Clerk in Court's inſiſt- 
ing to be paid, or ſecured his Bill; and that it is at 
the Peril of the Country Client to enquire and ſtop 
Money for the Payment of the Clerk in Cofirt, to 
whom both the Country Solicitor and Country Client 
are at Stake. 3 


Lord Chancellor : The Client in the Country employs 


only the Attorney or - Soheitor in the Country, and 


knows nothing of the Clerk in Court, where it is a 
Cauſe in Chancery, or of the entering Clerk where it 
is a Cauſe at Law; and on the vther Hand, the Clerk 
in Court, or entering Clerk, being (generally) perfect 
Strangers to the Country Chent, give Credit to the 
Attorney or Solicitor in the Country only; fo that if 
the Country Client pays his Principal, who is the 
Country Attorney or Solicitor, he is thereby diſchar- 


ged, and mult not pay the {ame Debt twice. 


All I can do for the Clerk in Court is, to take no 
Paper out of his Hands till paid; and if any Thing be 
remaining due in Mr. Farewel!'s (os Cbuntry Client) 
Hands, I will ftop it, and the ſame ſhall be paid to 
Edwards the Clerk in Court. Alſo here being ſome 
Proofs by Affidavits of Farewel's retaining Edwards to 
take Care of the Cauſe, let that be tried in an Action 
at Law to be brought by Edwards againſt Farewell. 
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Caſe 146. Carleton verſus Brightwell. 
Maſter of 
the Rolls. 


N a Bull for Tithes in Kind, the Defendant inſiſted 
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A MHodus for 

9 4 on ſeveral Modus's, one of which was, that the 
| Inhabitants Tnhabitants of ſuch a Tenement with the Lands uſual- 
9 8 of ſuch a 

; Tor ly enjoyed therewith, had been accuſtomed to pay ſuch 
{ and the a Modus for Tirhe-Corn. | 
| Lands there- | 

| with uſually enjoyed, void for Uncertainty, in regard the Tenement may be uninhabited, and 
x the Lands often ſhifted and let with other -Farms. 

Cur”: This is quite uncertain, the Houſe may fall 
down, or be uninhabited, and then no Modus will be 
q ws payable ; alſo nothing can be more uncertain than 
„ Lands uſually enjoyed with the Tenement, ſince the 
N Lands let with a Farm-Houſe may probably be often 
9 
Rae zaly, Tithes being n of Turkies, it was ob- 
* tit 5 

| but if Tithes jected that in Moor 599. (Hugton verſus Prince) it was 


1 are ard of ſaid, that Turkies were Things Feræ nature and not 
7 Eggs, then : ; 
none to be tithable. any more than Partridges, and that 'Pur- 


pe ior Kies were not brought hither from beyond Sea before 


1 Queen Elizabeth's Time. TY 
| f 4 '> i 7 1 E 
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Cur': 1 cannot ſee but that Turkies are Birds as tame 
as Hens or other Poultry, and therefore muſt pay 


Tithes ; it is true, if Tithes be once paid of the Eggs, 


there can be no Demand made a ſecond Time in re- 


ſpe& of the Chicken hatched afterwards. 


3dly, There was another Demand made by the Bill 
of the Tithe of a Corn-mill, and it was inſiſted, that 


every 10th Toll-Diſh was due. 1 Show. 281. Gumble 


verſus Falkingham. Carth. 21 5. 


But it was replied, that this Matter was determined Mills are 


f a tithable, but 
in the Caſe of (a) Chamberlain verſus Kneate in the — e 


Houſe of Lords, upon an Appeal from a Decree of pay only a 


perſonal 


the Court of Exchequer, where the Bill was brought Tiche oc 


for the Tithes of a Malt-mill in Tiverton in Devonſhire, hon 


and where the Lords determined, with the Aſſiſtance all Manner 


of eight Judges (whereof Holt C. J. was one), that Mills 3 hare 


were tithable, but that the ſame was a perſonal Tithe, (e) In 1706. 
and fo ought to be paid out of the clear Gain after REG 
all Manner of Charges and Expences deducted ; upon 

which Authority the Maſter of the Rolls decreed the 

Mill in Queſtion to 'pay Tithes, but that they ſhould 

be paid only as a perſonal Tithe. 


Note; In this Caſe it was ſaid and admitted, that in In a Bill for 
2 Bill brought by a Parſon for Tithes, tho' the Right {*h<in the 


Exchequer, 


thereto be ever ſo plain, yet in the Exchequer the De- the Court 


l * never decrees 
cree is not that the Defendant ſhall pay Tithes for the — 


future, but that he ſhall account for and pay what Tithes for 


Tithe is due to the Time of bringing the Bill, but e ne M 


in the Court of Chancery it is to the Time of the ry does; alſo 
where an In- 


* . o . | 
- Decree. Likewiſe in the Exchequer, where an Infant fant is Party, 


15s the Exche- 
quer will not 
examine a Witneſs viva voce, but the Witneſs is to be examined on Interrogatories in the Office. 


Auer. If this be the eſtabliſhed Practiſe of the Court of Chancery, 
or done only of late in ſome few Inſtances. 
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is Party and his Intereſt is concerned, the Court does 
not allow of an Order to examine a Witneſs vrva voce 
to prove a Deed or Exhibit, but the Witneſs mult be 
examined in the Office upon Interrogatories. 


ß 


„ Anonymus. ; 
Maſter of the ' 
y pag ＋T HE Defendant prayed Time to anſwer, but af- 
Lird Chan- terwards put in a Plea; upon which the Solicitor 
L King. General moved to diſcharge the Plea, the Defendant ha- 
On Time ving in his Petition for Time ſubmitted to anſwer, 


given to an- 


ſwer the De- and a Plea, cho on Oath, is yet a Dilatory. 
fendant may | 
put in a Plea, for that is as an Anſwer, and on Oath, but cannot put in a Demurrer, 


Reſp. A Demurrer after ſuch Petition for Time to 7 
Anſwer would be irregular, but a Plea is an Anſwer, 1 
and is upon Oath as well as an Anſwer, and ſo de- : 
aner in Lord Strafford's Caſe, who pleaded after 
Time prayed to anſwer. 


Whereupon the Maſter of the Rolls ruled that this 
Plea came m regularly. 


Caſe 148. Randal verſus Randal. 


Lord Chan- 
cellor King. | 
Feme _ Feme ſeiſed of the Reverſion in Fee of a Copyhold 
TY _ Eſtate in Norfolk expectant on her Father's Death, 


Marriage of and having agreed to marry her Daughter to B. articled 


ber Dauh- to pay to B. at the ſaid Marriage 5001. and ſurrender 
ter to J. S 7 | 


furrenders it the Copyhold Premiſſes within two Months after her Fa- 
” 7. 5 ©, ther's Death to the Uſe of B. her intended Son- in-law, 
| his intended and his Heirs z upon which Surrender the Father of B. 
ee ,c articled to pay her 500 J. and by the ſame Articles co- 


theit Bodies, l venanteqͥ 


Remainder 

to F. S. in Fee; the Marriage takes Effet ; the Huſband ſigns a Writing whereby he owns 
that the Limitation of the Remainder in Fee to him was a Miſtake, and that it was intended 
to be to the Wife, and accordingly covenants to ſtand ſeiſed of the Remainder in Fee in Truſt 
for the Wife in Fee; this is not a mere voluntary Covenant, and Equity will compel the Per- 
formance of it. | 
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venanted to ſettle certain Freehold Lands of about 800. 
per Annum, to the Uſe of his Son and his intended Wife 
for their Lives, Remainder to the Heirs of their Bo- 
dies, Remainder to the Son in Fee, which Settlement the 
Father accordingly made. The Mother ſurrendered the 
Copyhold to the Uſe of the Huſband (the Son. in- aw) in 
Fre, and the Marriage having taken Effect, ſoon after- 
wards the Huſband and Wife and the Wife's Mother went 
to an Attorney in the Neighbourhood, and informed 
him that there had been a Miſtake in the Mother's 


ſurrendering the Copyhold to the Uſe of the Huſband 


and his Heirs, for that it was intended to ſettle the 
ſame upon the Huſband and Wife and the Heirs of 
their two Bodies, Remainder to the Heirs of the Wife, 
and that it was reaſonable it ſhould be fo ſettled, it 
being the Wife's Mother's Inheritance ; wherefore they 
deſired the Attorney to rectify this Miſtake ; but the 
Huſband withal deſired it might not be done by way 
of Surrender, becauſe this might probably come to 


the Knowledge of the Huſband's Father, of whom the 


Huſband was in great Awe, and who was a paſſionate 
and ſevere Man towards him. Upon this the Attorney 
drew a Deed reciting the former Surrender made by the 
Mother of theſe Copyhold Premiſſes to the Uſe of the 
Huſband in Fee, but taking Notice at the ſame Time 
that this was a Miſtake, it being intended to be ſettled 
on the Huſband and Wife and the Heirs of their Bo- 
dies, Remainder to the Heirs of the Wife; wherefore 


the Husband covenanted that he would ſtand ſeiſed of 


the Copyhold Premiſſes in Truſt for himſelf and his 
Wife for their Lives, Remainder in Truſt to the Heirs 
of their two Bodies, Remainder in Truſt for the Wife 
and her Heirs, with a Covenant from the Huſband to 
convey the Premiſles to theſe Uſes. 


The Huſband had Iſſue by his Wife a Daughter, 
and having upon his Admittance to the Copyhold Pre- 
Vol. II. 6 C miſſes 
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1 ſurrendered them to the Uſe of his Will, was 


prevailed upon ſoon after by his Father to make a 
Will, and thereby deviſe this Copyhold to his Father 
and his Heirs. 


The Huſband died, the Wife and her Daughter 
brought this Bill againſt the Father of the Huſband, 
inſiſting the Mother was impoſed upon by theſe Ar- 
ticles, and the Intention was, that the Copyhold 
{ſhould be ſurrendered to the Uſe of the Huſband and 
Wife in Tail, Remainder to the Wife in Fee ; that to 
rectify this Miſtake the Deed of Truſt was made, and 
therefore the Plaintiffs prayed that the Huſband's Fa- 
ther, having got the legal Eſtate of the Copyhold by his 
Son's Will, ſhould convey it according to the Uſes or 
Truſts in the Deed of Truſt. 


Againſt which it was urged by the Defendant's 
Counſel, 1ſt, That there was no Proof of the Mother's 
being impoſed upon by the Articles, but on the con- 
trary the Mother was to have, and did actually re- 


ceive from the Father, upon the making this Surrender, 


300 l. Conſideration ; and it was dangerous to admit 
of Parol Proof, in Contradiction to the plain and ex- 
preſs Words of written Articles; quod Cur conceſſit. 


2dly, That this Deed of Truſt was gained unduly 
by the Mother of the Wife from her Son- in- law the 
Huſband, and being plainly a voluntary Deed ought 
not to be made good in Equity. 


Lord Chancellor took Time till the next Day to con- 
ſider of it; and the Cauſe then coming on, Mr. Soli- 
citor General Talbot inſiſted on Behalf of the Plaintiffs, 
that Equity follows the Law in this Caſe ; and as at 
Law tho' a Promiſe without a Conſideration was nu- 
dum pactum, and not ſueable, yet a Deed or Covenant 

I t 


N n nn 4 F ˙ ONO 
o 


De Term. J. 7. 7 1728. 


to pay Money, or to do any Act, having the Solem- 
nity of a Deed, did import a Conſideration, and as it 
was ſueable at Law, ſo was it allo in Equity, unleſs it 
were to do ſomething vain and unequitable; according- 
ly in 1 Vern. 428. Beard verſus Nuthal, it is ſaid per 
Cur, that an Agreement, tho' voluntary, yet if under 
Hand and Seal, ought to be decreed in a Court of 
Equity; ſo in the Caſe of Husband and Pollard, Feb. 
1718-19, a Father poſſeſſed of a Term for Years 
held of the Church, and renewable every ſeven Years, 
aſſigned this Leaſe to his Son in Trult for himſelf for 
Life, Remainder in Truſt for the Son, his Executors, 
Adminiſtrators and Aſſigns, and the Father covenanted 
to renew the Leaſe every ſeven Years as long as he 
ſhould live; the Son died, and the ſeven Years paſſed, 
upon which the Executors of the Son brought a Bill to 


compel the Father to renew the Leaſe; and decreed 


that the Father ſhould at his own Expence renew it, 
tho' this was a voluntary Covenant, and the Bill had 
been brought by the Executors, who ſeemed to be out 
of the Conſideration of Blood, which might have ſup- 
ported the Covenant as to the Son. Likewiſe the Cafe 
of Wiſeman ver. Roper, 2 1 Car. 1. 1 Chan. Rep. 84. where 
a voluntary Covenant to make a Settlement in the fol- 
lowing extraordinary Caſe was by the Court carried into 
Execution: A. had married a Wife without his Father's 
Conſent, and the Uncle of 4. with an Intent to re- 
concile him to his Father, and for natural Affection, 
covenanted, that in Caſe the Manor of Dale {ſhould 
deſcend to the Uncle from his Father, then the Uncle 
would ſettle it upon himſelf for Life, with Remain- 
der to his Nephew and his Wife for their Lives, Re- 
mainder over; the Manor of Dale did deſcend to the 
Uncle, and the Son and his Wife brought a Bull to 
compel the Uncle to ſettle this Manor, who was de- 
creed to ſettle it accordingly, tho' this was a voluntary 
Covenant ; and what occaſioned the greater Queſtion, 
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and the Searching into Precedents, was, its being a Co- 


venant to ſettle a bare Poſſibility, an Eſtate before he 


had it, which the Uncle might never have; but not- 
withſtanding a ſpecific Performance was decreed even 
of this Covenant. 


On the other Side ſome Precedents were cited, where 
in Caſe either of a voluntary Conveyance or Covenant, 
Equity would not help a Defect in the one, or de- 
cree a ſpecific Execution of the other; and the Caſe 
of (a) Furſacre verſus Robinſon was mentioned, where 
a Man made a defective Conveyance of a Copyhold to 
his Baſtard Child, with a Covenant for further Aſſu- 
rance; on a Bill brought, and Hearing before the Ma- 
ſter of the Rolle, and upon Appeal before Lord Chan- 
cellor Cowper, both the Maſter of the Rolls and the Lord 
Chancellor diſmiſſed the Bill, in Regard it was a mere 
voluntary Conveyance, tho' every one, even at Com- 
mon Law, ought to maintain his own natural Child. 


Tord Chancellor : I would not enter into the Conſi- 
deration whether a Court of Equity will aſſiſt and 
make good a voluntary Conveyance, when (poſſibly) 
Precedents may be both Ways; but I do not think this is 
a mere voluntary Conveyance; for when the Huſband 
of the Daughter does by Deed under his Hand and 
Seal declare, that he intended this Copyhold in Que- 
{tion {hould have been ſettled on himſelf and his Wife, 
and the Heirs of their two Bodies, with Remainder 
ro the Heirs of the Wife, and to rectify the Miſtake 
that had been made in the Limitation, and in Conſide- 
ration of natural Love and Affection, the Huſband co- 
venants to ſtand ſeiſed of this Copyhold in Truſt for 
himſelf for Life, then to his Wife for Life, and to the 
Heirs of their Bodies, Remainder to the Heirs of the 
Wife; I lay, when the Huſband under his Hand recites 
what his Intent was, and that the Conveyance of the 
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Copyhold in a different Manner was a Miſtake, I muſt 
take the Huſband's Intention to be as he himſelf re- 
cites it; taking this to be ſo, and that it was a Miſtake 
to make a Conveyance of the Copyhold in a different 
Manner, then it was but Juſtice in the Huſband ta 
rectify this Miſtake, and ſettle the Copyhold as was at 
firſt intended by the Parties. 


So the Court decreed the Deviſee the Father to ſettle 
the Copyhold Premiſſes according to the Limitations 
of the Truſts in the Deed, to the Huſband and Wife for 
their Lives, Remainder to the Heirs of the Body of rhe 
Huſband and Wife, Remainder to the Wife in Fee. 


Ford verſus Flemming. Caſe 149. 

| | | Lord Chan- 

a . . 35 & © * 
By her Will gave to her Grandaughter Mary Abr. cam 


Ford 40l. out of a Debt due to the Teſtatrix in Equity 
from J. S. for Rent, the the ſaid Mary Ford allowing __ „ 
her Part of the Charge of recovering the ſame; and Crt ver- 


the Teſtatrix by her Will gave the Reſidue of the Rent 3 


due to her from J. S. to her Grandſon William Meeden gives 1001. 


Ford, he alſo allowing his Patt of what ſhould be ex- 8 


pended in the Recovery thereof. Rent from 


| B. and now 
in B,'s Hands, afterwards the Teſtator ſues B. for this Rent, and recovers it; yet this is no 


Ademption of the Legacy, for the Teſtator's ſuing for it might have been occaſioned by his 
thinking the Debt in Danger, | 


After the making the Will A. the Teſtatrix ſued for 


thele Arrears of Rent, and received them in her Life- 
time, 


On a Bill brought by the Grandaughter for this 
401. Mr. Ryder on Behalf of the Defendant inſiſted, 
that the Diverſity taken in this Caſe had been, if the 


Debtor who cannot be compelled to keep it, volunta- 
Vol. II. | 6 D | rily 
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rily pays in the Debt, fo that it is his own Act, and 
the Creditor is bound to receive it, this is no Ademp- 
tion of the Legacy, for it muſt be the Act of the Te- 
ſtatrix, and not the Act of the Debtor who is a third 
Perſon, which is to revoke the Will; but in the pre- 
ſent Caſe, where the Teſtatrix called in the Debt, nay 
{ued for it, and would not ſuffer it to continue where 
it was, this was altering the Condition and State of 
the Thing bequeathed, and muſt conſequently, as to 
that be a Revocation of the Will; it was like the Caſe 
where one deviſes Land and afterwards diſpoſes of it, 
this is a Revocation ; nay tho' the Feoftment be to the 
Uſe of the Teſtator and his Heirs, nay even tho' it be 
to the Uſe of the Will; and it was obſerved, that the 
Will intended this Debt ſhould continue until the 
Time of the Teſtatrix's Death, becauſe it was {aid the 
Legatees ſhould allow their Proportion of the Charges 
of recovering it. 1 | 


To which it was replied, that this Legacy being 
401. could not be called a ſpecific Legacy, but only 
ſo much Money, and the Debt due for Rent was ad- 
ded in Favour of the Legatee, as a certain Fund for 
Payment. of the Legacy, and what was intended in 
Favour, and for the Benefit of the Legatee, ought not 
to be turned to his Diſadvantage; and the Caſe of 
Orm and Smith, 2 Vern. 681. as allo Poulet's Caſe in 
Raymond 335. were cited as in Point, where tho' the 
Debt bequeathed was called in and received by the 
Teſtatrix herſelf in her Life-time, yet it was reſolved 
this did not avoid the Legacy, for that the receiving 
in the Debt increaſed the perſonal Eſtate, which was 
to anſwer the Legacy. 


Lord Chancellor took Time till the next Day to con- 
ſider of this Caſe, and obſerved that the Authorities 
of the Books were, that tho' the Teſtator called in the 
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Debt, yet it was no Ademption of the Legacy; and fo 
were the two Cales cited, Poulet's Caſe in Raymond, and | 
alſy in Swinb. 45 2. and that the Reaſon given why the Te- 

{ttor's calling in the Legacy ſhould not be an Ademption 

thereof was, becauſe it mult be preſumed to have pro- 

ceeded from the Teſtator's Apprehenſion the Debt was in 

Danger (a), and therefore to have been done in Favour (e) Se the 
| of the Legatee, to the Intent he might not loſe his Sie 
19 Legacy, and what was done out of Kindneſs to the * 
; Legatee, ought not to be interpreted to his Prejudice. +1, 20h 


F His Lordſhip took Notice, how the ſame Action had 

; been conſtrued in two ſuch oppolite Senſes; however, 
he held, upon the Authorities aforefaid, that the Teſta- 
YH trix's receiving in the Debt herſelf, tho' upon her ſuing 
& for it, was no Ademption of the Legacy. 


| "PL Caſe 150, 

f Papillon verſus Voice. 3 

i : Abr. of Caſes 
1 "F Deviſed 10,0001. to Truſtees to be laid out m a 7 Eq. 185. 
. Purchaſe of Lands, and to be ſettled on B. for Life, %; 0" 


10,000 J. to 


without Impeachment of Waſte, and from and after Truſtees in 
. . » "Truſt to be 
the Determination of that Eſtate, to Truſtees and their hid out in 


4 Heirs during the Life of B. to preſerve contingent Re- RI bs 
. p . | E On 
mainders, Remainder to the Heirs of the Body of B. 3. for Life, 


with Remainders over, with a Power to B. to make 2a mo "If 


Jointure ; and by the ſame Will A. deviſed Lands to mainder to 
B. for his Life without Waſte, and from and after the Te 
De- for the Life 

1 of B. to ſup- 
port contingent Remainders, with a Power to B. to make a Jointure, Remainder to the Heirs 
of the Body of B. Remainders over, and by the ſame Will deviſes Lands to B. to the ſame Uſes, 
and dies leaving C. Executor; B. ſues C. the Executor ſor the Deeds relating to the Lands 
that are in his Hands, and to have the Money laid out in Lands and ſettled. Decreed by the 
Maſter of the Rells, that B. had but an Eſtate for Life in the Lands, and ſo not intitled to the 
Deeds, but that they were to be brought into Court, and tt at the Lands to be bought with 
the Money, were to be ſettled on B. for his Life only, Remainder to his firſt, Sc. Son. But by x 
the Opinion of Lord Chancellor King, B. was decreed to have an Eſtate-tail in the Lands de- | 
viſed, and conſequently to be intitled to the Deeds, relating thereto, tho? as to the Lands to be | | 
purchaſed, that being executory, and in the Power of the Court, B. was to be but Tenant for 
Life, with Remainder to his firſt, Sc. Son, 
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Determination of that Eſtate, to Truſtees and their 
Heirs during the Life of B. to preſerve contingent 
Remainders, Remainder to the Heirs of the Body of 
B. Remainders over, and died leaving C. Executor. 


B. brings his Bill againſt the Executor to have the 
10,000 l. laid out in Land, and ſettled in the ſame 
Manner, and with the like Limitations as the Land 
was deviſed by the Will, by which it was inſiſted a 
plain Eſtate-tail veſted in B. and alſo that C. the Exe. 
cutor ſhould deliver to B. the Writings relating to the 
Land deviſed, he being intitled to the Inheritance. 
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For the Plaintiff it was urged to be ah univerſal 
Rule, without any Exception, that where Lands are 
limited to one for Life, with a ſubſequent Limitation 
either mediate or immediate, to the Heirs or Heirs 
Male of his Body, in all thoſe Caſes the Tenant for 
5 (a) 1 Inft, Life has a veſted Remainder in (a) Tail in himſelf, 
| | 22 b. 319 b. and the Words [Heirs] or | Heirs Male of his Body] are 
Words of Limitation, and not of Purchaſe, which 
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x Rule was ſaid to hold in all Sorts of Conveyances, 
1 as well in Wills as Deeds. 

4 
1 Thus in the Caſe of King verſus Melling, 1 Vent. 
„ 225. 2 Leving 58. where Lands were deviſed to A. 
ü | for Life, and after his Deceaſe to the Iſſue of the Bo- 
* dy of A. by a ſecond Wife, and for Want of ſuch Iſ- 


— 
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ſue to B. in Fee, with Power to 4. to make a Jointure 
on a ſecond Wife, Lord Chief Juſtice Hale was of Opi- 
nion, that this was an Eſtate-tail in 4. and tho' the 
three other Judges in B. R. were of a contrary Opi— 
nion, yet upon Error brought in the Exchequer 
Chamber, the judgment in B. R. was reverſed, 
and Judgment there given according to the Opinion 
of the Chief Juſtice, which was ſaid to be a much 
ſtronger Caſe than the Caſe at Bar, in Regard there 
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was in that Caſe not only an expreſs Eftate for Life, 
with the like Power for the Tenant for Life to make 
a Jointure, (as in the preſent Caſe) ; but the Remain- 
der was to the Iſſue of the Body of 4. which was con- 
ſtrued to give an Eftate-tail to A. tho the ſame Words 
in a Deed would not make an Eſtate-tail. Alſo the 


473. 


Caſe of (a) Bale verſus Coleman was cited as determined (See Vol.l. 
by Lord Harcourt, where Lands were deviſed to be fold * 


to pay Debts, and after Debts paid, the Truſtees were 
to convey the Reſidue of the Lands unſold to A. for 
Life, Remainder to the Heirs Male of his Body ; and 
tho' Lord Cowper declared, that this being a Cale where 
the Court was to direct a Conveyance to be made, and 
therefore Executory in its Nature, it ſhould be con- 
ſtrued like Articles, for which Reaſon his Lordſhip 
directed the Conveyance to be made to A. for Life, with 
Remainder to Truſtees to preſerve contingent Remain- 
ders, Remainder to the firſt, Oc. Son of 4. in Tail Male 
ſucceſlively, Remainder to the Daughters in Tail Ge- 
neral; yet on a Rehearing before Lord Harcourt, this 
Decree was reverſed, being the Caſe of a Deviſe of a 
Truſt of Land which ought to be taken as a Deviſe of 
the Land itſelf; and if this had been ſuch, a Court of 
Equity muſt have taken the Words of the Will as they 
found them, ſo the Decree ought to be, and his 
Lordſhip accordingly did decree, that the Truſtees 
ſhould convey the Eſtate to A. for Life, with Remain- 
der to the Heirs Male of the Body of 4. which made 
a plain Eſtate-tail in 4. and there was the like Reaſon 
that the Conveyance of the Truſt directed by the Will 
mould in the preſent Caſe follow the Words of the 
Will. That the Power for B. the Deviſee to make a 
Jointure, was no Indication that only an Eſtate for 
Lite, and not an Eſtate-tail was intended to paſs, be- 
cauſe, tho' Tenant in Tail could make a Jointure, yet 
he could not do this without deftroying the Eftate- 
tail, by levying a Fine and ſufferins a Recovery; 
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whereas the Teſtator's Intention might reaſonably be, 
that B. the intended Tenant in Tail ſhould make a 
Jointure for his Wife, without cutting off the Intail. 
That in caſe of Wills, legal Eſtates, or any voluntary 
Conveyance, Equity ought not to interpoſe or give 
Aſſiſtance one way or other, but leave it to the Law, 
where B. the Deviſee being clearly intitled to an Eſtate- 
tail, had conſequently a good Claim to the Writings. 
That the Rule touching Limitations of Eſtates, where 
an Eſtate for Life was given to A. with a mediate or 
immediate Remainder to the Heirs or Heirs Male of 
his Body, gave an Eſtate-tail to 4, and that the Word 
[Heirs] was a technical Word, was very well known 
and depended upon, inſomuch that it would be dan- 
gerous to Titles to ſhake or ſuffer this Rule to be diſ- 
puted. 


As to the Caſe of the Money directed to be laid out 
in Land and ſettled as above, if it ſhould be thought 
clear (as it was apprehended to be) that the Word 
[Heirs ] muſt be taken as a Word of Limitation, and to 
create an Eſtate-tail in one Part of the Will, where 
the Land was deviſed, it was impoſhble but that the 
{ame Words of the {ame Man in the {ame Will muſt 
have an uniform Signification, and conſequently that 
B. muſt have an Eſtate-tail in the Lands to be pur- 
chaſed with the 10,000/. Land and Money to be 
laid out in Land, being the ſame. 


On the other Side it was ſaid, that as to the Rule 
laid down, where an Eſtate is given to one for Life, 


with Remainder (mediate or immediate) to the Heirs 


or Heirs Male of his Body, this made an Eſtare-tail, 
and the Word | Heirs | was a Word of Limitation 
and not of Purchaſe, the {ame did not extend to the 
Caſe of a Will, as appeared from no Caſe having 
been cited to that Purpoſe. The only Rule in 


2 Con- 
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Conſtruction of Wills was, that the Intention of the 
party ought to take place, however improperly ex- 
preſſed. Now it was impoſſible by Words to expreſs 
the Intention plainer than the Teſtator had done in 
this Caſe; and it would be a down: right Violation 
of his Intention to conſtrue the Eſtate deviſed to B. to 
be an Eſtate-tail. For 1ſt, the Eſtate was deviſed to B. 
for his Life expreſſy. 24dly, It was to B. without Im- 
peachment of Walte, which would be vain Words, if 
B. were to have more than an Eſtate for Life. 3dly, 
The Eſtate was deviſed to Truſtees during the Life 
of B. to preſerve contingent Remainders, ſo that the 
Teſtator expreſſed his Intention, that the Remainders li- 
mited to the Iſſue of B. ſhould be contingent Remainders: 
and what could be more contradictory to this expreſs and 
plain Intent, than to lay, theſe Remainders ſhall not 
be contingent, but give a veſted Eſtate-tail to B.? As 
to the Notion, that the Conveyance directed by a Will 
ſhould be in the Words made Ute of in the Will, it 
was impoſſible this Rule could univerſally hold; for 
ſuppoſe the Direction of the Will was, that the Tru- 
ſtee ſhould convey the Lands to 4. for Life, Remain- 
der to B. for ever, this in a Deed would not convey 
a Fee, as it would in a Will, and therefore there was 
no Neceſſity the Words in the Conveyance ſhould pur- 
ſue thoſe in the Will: So if the Words of the Will 
had directed the Eſtate to be conveyed to 4. for Life, 
Remainder to the Iſſue of his Body (he having none at 
that Time born) this would be an Eſtate-tail, but 
in a Deed it would not be to. Again, if the Words 
in a Will were, that the Conveyance ſhould be to 4. 
and his Heirs Male, this would be an Eftare-tail ; but 
put {uch Words. into a Deed, and there, for Want of 
taying of whoſe Body the Heir muſt be, they would 
give a Fee-ſimple, quod fuit conceſſum per Cur. It was 
allo obſerved, that if the Words of a Will be dark 
and doubtful, it would be quite improper for Equity 
to 
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to direct a Conveyance in ſuch Words; for that would 
be to decree in a Court of Equity a Suit at Law; 
whereas the Office of a Court of Equity 1s to explain 
the Words, and put ſuch a Conſtruction upon them, 


as that a proper legal Conveyance may be made of the 


Premiſles ; and therefore it would be abſurd to admit 
the Rule lcd down by the other Side to be an univer- 

{ſal Rule. The Caſe of Backhouſe verſus Wells was ci- 
ted, which was determined Hill. 12 Anne, B. R. du- 
ring the Time that Lord Macclegſield preſided there, 
where the Caſe was, that A. ſeiſed in Fee deviſed the 
Premiſſes to B. to hold to him for the Term of his na- 
tural Life only, without Impeachment of Waite, and 
from and after his Deceaſe to the Iſſue Male of his 
Body, (if God ſhould bleſs him with Iſſue) and to the 
Heirs Male of ſuch Iſſue Male, and for Want of ſuch 
Iftue, the Teſtator limited two Remainders over in the 
ſame Words. And it was adjudged that B. took but an 
Eſtate for Life, the Eſtate being given to him for Life on- 
ly, and there was a Limitation afterwards to the Heirs 
Male of his Iſſue, which was a Deſcription of the Per- 
{on, who was to take the Eſtate-tail. To which was ad- 
ded, that however with Reſpect to the Lands deviſed, 
the Court might conſtrue B. to have an Eftate-tail 
therein, yet as to the 10,000 /. which was to be laid 
out in Lands, and to be ſettled on B. for Life, Oc. 
admitting that the Deviſe of the legal Eſtate of the 
Land deviſed was out of the Power of a Court of Equi- 
ty to model and alter, (tho the plain Intention of the 
Party were otherwiſe) yet this Money to be laid out 
in Lands was executory, plainly in the Power of the 
Court, and of a Court of Equity too, for which Rea- 
ſon, and where no Rule of Law was to be broken, it 
was hoped a Purchaſe would be directed to be made 
with this Money, and a Settlement decreed in ſuch 
Manner as that the Meaning of the Party might take 


Effect. 
- Maſte ' 


f 
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Maſter of the Rolls : IJ have not heard any Caſe cited, 
nor do I know of any at preſent, where Lands being 
deviſed to 4. for Life, Remainder to the Heirs of his 
Body, this in Caſe of a Will has been conſtrued an 
Eſtate-tail in J. The Intent of this Will is molt plain, 
but how far confiſtent with the Rules of Law, and al- 
ſo how far the ſame Words Heirs of the Body in the 
ſame Will may be conſtrued, as to the Deviſe of Lands, 
to be Words of Limitation, and yet in the Deviſe of 
Lands to be bought, Words of Purchaſe, I ſhall conſi- 
der ; but this is a new Cale. 


Afterwards on the of December follow ing, the 
Maſter of the Rolls having taken Time to conſider of 
this Matter, ſolemnly gave his Opinion, that as to the 
Deviſe of the Lands in this Caſe, an Eſtate for Life 
only paſſed to the Plaintiff B. with Remainder to 


the Heirs of his Body by Purchaſe; and therefore 


the Plaintiff ſhould not have the Writings delivered to 
him, but theſe ſhould be brought into Court; and that 
as to the Money to be laid out in Lands, and to be 
{ettled to the {ame Uſes, the Court had moſt evis 
dently Power over that, which therefore ſhould be 


ſertled ſo as to make the Plaintiff Tenant for Life only, 


and that his Sons ſhonld take in Tail Male ſucceſſively, 
Oc. according to the Intention of the Teſtator. 


But the Cauſe coming (a) afrerwards upon an Ap- ( Hillary 
peal before Lord Chancellor King, his Lordſhip decla- Term 1731. 


red, as to that Part of the Caſe where the Lands were 
deviſed to B. for Life, tho' ſaid to be without Waſte, 
with Remainder to 'Truſtees to ſupport contingent Re- 
mainders, Remainder to the Heirs of the Body of 
B. this Remainder was within the general Rule, and 
mult operate as Words of Limitation, and conſequently 

Vol. II. 6 F create 
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create a veſted Eſtate-Tail in B. and that the break. 
ing into this Rule, would occaſion the utmolt Uncer- 
tainty ; Wherefore. the Writings and Title Deeds of this 
Eſtate ought to be delivered to B. the Plaintiff: But, 


N . 


As to the other Point Lord Chancellor declared the 
Court had a Power over the Money directed by the 
Will to be inveſted in Land; that the Diverſity was, 
where the Will paſſes a legal Eſtate, and where it is 
only executory, and the Party muſt come to this Court, 
in Order to have the Benefit of the Will; that in the 
latter Caſe the Intention ſhould take Place, and not 
the Rules of Law; ſo that as to the Lands to be pur- 
chaſed they ſhould not be limited to B. for Life, with 
Power, Oc. Remainder to the Heirs of his Body, but 
to B. for Life, with Power, Cc. Remainder to Tru- 
{tees during his Life to preſerve contingent Remainders, 

| Remainder to his firſt and every other Son in Tail 
Male, Remainder over, Cc. 


Caſe 151, Laundy verſus Williams. 
Lord Chan- | 


cellcr King. 


Abridement SAMUEL Laundy having ſeveral Children, by Will 
Kin hom, dated the 8th of November 1721. deviſed to his 


If I deviſe a Son Samuel Landy 230. to be paid at his Age of twen- 
Legacy of ty- one; to his Son Whitmore Laundy 210 l. at his Age 


1001, to A. : 
payable at Of twenty-one; to his Son Edward Laundy (yet an In- 


bis Age of fant) 2101. at his Age of twenty-one ; to his Daugh- 


twenty-one, 

and A. dies ET ter 
before | 
twenty-one, A.'s Executors or Adminiſtrators ſhall not have that Legacy till ſuch Time as A. 
(had he lived) ſhould have attained twenty-one, and my Executors ſhall have the Intereſt 
in the mean Time. But if I give a Legacy ta A. of 1001. payable at his Age of twenty-one, 
and if he dies before, then to B. and A. dies before twenty-one, B. ſhall have the Legacy pre- 
ſently, and not ſtay till ſuch Time as A. ſhould have come to twenty-one. 


* Tho? this was Lord Chancellor's Opinion, yet the Queſtion as to the 
Land deviſed was given up, the Plaintiff having brought a ſupplemen- 
tal Bill, whereby it appeared that by his Father's Marriage-Articles he 
was intitled to an Eſtate- Tail. 


FFF * 
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ter the Plaintiff Anne Laundy 150 l. at her Age of twen- 
ty-one, and made his Wife the Defendant Rebecca Ex- 
ecutrix and reſiduary Legatee. There was a Clauſe in 
the Will, That if any of his Sons and Daughters ſhould 
die before his, her, or their reſpeftive Ages of twenty-one, 
then the Legacy or Legacies of him, ber, or them ſo dying, 


ſhould be paid to the Survivors or Survivor of ſuch Chil- 


dren. The Daughter was paid her Legacy of 150 /. 
having attained her Age, alſo the Plaintiff Samuel ha- 
ving attained his Aye of twenty-one received his Le- 
gacy of 230 l. Whitmore Laundy died at the Age of ele- 
ven, and now the Plaintiff Samuel Laundy the eldeſt Son 
and Anne the Daughter, who had attained their Ages 
of twenty-one, brought this Bill againſt the Executrix 
Rebecca, to have their two Thirds of Whitmore Laundy's 
210. paid over to them, Edward Laundy the other 
Son being yet an Infant of about twelve Years old. 


For the Defendant it was inſiſted, that the Plain- 
tiffs came before their Time, foraſmuch as they oughr 
to flay for their Share of the deceaſed Infant's Legacy 
of 2101. until the deceaſed Infant ſhould have come 
to the Age of twenty-one Years, in caſe he had lived. 
For iſt, the Word -[then| if any of the Children 
ſhould die before twenty-one, then the Legacy of him, 
her or them ſo dying ſhould go to the Survivors or Sur- 
vivor, mult be intended, in {uch Caſe, or if ſuch Fact 
happened, and was not to be conſtrued in Relation to 
any Time, or to ſignify, that on the Death of any of 
the Children, then at that Time the Legacy was 
to be paid. 2dly, Legatees over, in caſe any of the 


firſt Legatees ſhould die before twenty-one, were on- 


ly ſubſtituted, and could not be in a better Condition 


than the original Legatees were; conſequently, as 


thele could not take till their Ages of twenty-one, 
by the ſame Reaſon they that came in their Places 
thould not take until the original Legatees might 


(had 
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(had they lived) have attained that Age. 3dly, It was 
to be preſumed the Teſtator had conſidered with himſelf 
when and at what reſpective Times his Eſtate would 
bear the Payment of theſe ſeveral Legacies, and that 
he had determined the Legacies to his Children ſhould 
be paid at their Ages of twenty-one, and in the mean 
Time the reſiduary Legatee ſhould have them, and that 
it was unreaſonable the Death of one of the Legatees un- 
der the Age of twenty-one ſhould accelerate the Payment, 
or prejudice the reſiduary Legatee, who otherwiſe would 
certainly have had the Benefit of the Intereſt, until 
the deceaſed Infant ſhould have come to twenty-one. 


And of this Opinion was the Lord Chancellor, who 
pronounced his Decree accordingly. 


But on the following Day Mr. Solicitor General 
mentioning the Matter again, and inſiſting that it had 
been determined otherwiſe, and that the Difference 
was betwixt the Executor or Adminiſtrator of the firſt 
Legatee, and the Deviſee over; if I give a Legacy to 
A. payable at his Age of Twenty-one, and he dies be- 
fore, his Executors or Adminiſtrators claiming under 
* Legatee, and ſtanding in his Place, ſhall not be 
intitled to this Legacy until ſuch Time as the Infant 
Legatee would have attained his Age of twenty-one, 


if he had lived; and that this had been ſolemnly deter- 


4 mined as well on an Appeal to the Houſe of Lords, 


) See the 2 Vern. 199. as alſo by the two Chief j uſtices and the 
Caſe of Che- Maſter of the Rolls upon an Appeal to the King in 


/ter verſus 


"Painter,ante Council from a Decree in (a) Antigua. 
337. 

| But where I deviſe a Legacy of 100 J. to an In- 
fant at his Age of twenty-one Years, and if the 
Infant dies before twenty-one, then to J. S. here J. S. 
does not claim under the Infant, but the Deviſe over 
to him, is as a new ſubſtantive Bequeſt, and is to be 


1 paid 
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paid on the Death of the Infant under the Age of 
twenty one. Vide 1 Anderſon 3 3. allo 2 Vern. 283. 
Papworth verſus Moor expreſs in Point. 


Wherefore on theſe Authorities Lord Chancellor varied 
the Decree which he had before pronounced, and or- 
dered two Thirds of this 210 J. to be paid to the two 
Plaintiffs (the Brother and Siſter of the dead Legatee 
Whitmore Laundy) and gave Intereſt for their two 
Thirds from the Death of the ſaid Infant; for tho' it 
was objected that this being a new Legacy, the Exe- 


cutrix ought to have a Year's Time for the Payment of 


it, yet the Court held that muſt be intended to be 
from the Death of the Teftator; whereas in this Caſe 
the Teſtator had been dead {ſeveral Years. 


Note; The Rule in Equity ſeems by this Reſolution 
to be ſettled accordingly. | 


Anonymus. 


15 a Man be in Contempt to a Serjeant at Arms for 

Want of an Anſwer, and then puts in an inſuffi- 
cient Anſwer, and the Clerk in Court accepts the Coſts 
of the Contempt, this Acceptance does remit and 
purge the Contempt, and in the Proceſs of Contempt 
for the ſecond Anſwer, the Plaintiff muſt begin again 
with an Attachment (the firſt Proceſs) and cannot 
begin where he left off; but if neither the Plaintiff nor 
his Clerk in Court does accept the Coſts of the Con- 
tempt, for Want of the firft Anſwer, altho' tendered, 
and the firſt Anſwer be reported inſufficient, the Plain- 
tiff may go on with the Proceſs for the ſecond An- 
iwer where he left off at obtaining the firſt; and 


therefore upon the firſt Anſwer coming in, it is uſual 
Vol. II, 6 G 


tempt where he left off, for a fur 


and 


Caſe 152. 
At the Ralls, 
The Defen- 


dant is in 
Contempt to 
a Serjeant at 


Arms for 


not anſwer- 
ing, and then 
puts in an 
inſufficient 
Anſwer. If 
the Plain- 
tiff's Clerk 
in Court 
accepts the 
Coſts, it 
purges the 
Contempt ; 
but if the 
Colts be not 
accepted, the 
Plaintiff 
may go on 
in his Pro- 
ceſs of Con- 
ther Anſwer. 
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and proper for the Plaintiff's Clerk in Court to refuſe 
accepting the Coſts of the Contempt for Want of the 
firſt Anſwer, until he has ſeen, and adviſed whether it 
be a full Anſwer or not, it being a great Delay to the 
Juſtice of the Court, after a firſt Anſwer is gained and 
the Defendant is at the End of the Line as to Con- 
tempt, and that firſt Anſwer proves immaterial, to put 
the Plaintiff to begin his Proceſs of Contempt again 
as ab origine. 

Caſe 153.  Jorrell verſus Carpenter. 

. 4 . | . $23 | OW 

11 Bill was brought againſt the Defendant to have the 


dent Benefit of a Decree obtained againſt one Ligo, far 
mo Ne. the Recovery of a Leaſehold Eſtate held of the Dean 
rice, and for and Chapter of St. Pauls. 


a valuable 
Conſideration, yet ſhall be ſet aſide; and tho' in this Caſe the Rule of Equity be hard, yet it is 
in Imitation of the Common Law, where in a real Action, if the Defendant aliens pending the 
Writ, the Judgment will over-teach the Alienation : But as it is hard enough in ſome Caſes to 
make People take Notice of a Decree, it is harder {till to oblige them to take Notice of a Pen- 
dency of a Suit; and in Caſe of a real Purchaſe pendente lite, the Plaintiff is to be held to 
ſtrict Proof, And if any Flaw at the Hearing be on the Plaintiff's Side, the Court will not Jet 


him amend ; but if the Purchaſe pendlente lite be fraudulent, and to elude the Juſtice of the Court, 
it ought to be highly diſcountenanced, 


s 


The Defendant was a Purchaſer of this Eſtate pen- 
dente lite from the Defendant Ligo, viz. about three 
Months after ſuch Time as the Bill was filed againſt 
the ſaid Ligo, and Subpœna's ſerved upon him, and he 
im Contempt for not an{wering ; but it was proved in 
the Cauſe that the Defendant was a Purchaſer for the 
full Value, and without any Notice of the Plaintiff's 
Title, or any actual Notice of the Suit. 


However it was objected by the Solicitor General, 
That a Purchaſe made pendente lite was to be looked 
upon as made under an implied and conſtruQtive No- 
tice, and unleſs Regard ſhould be paid to this, all the 
Decrees and the Juſtice of the Court might be wholly 


4 evaded, 


* 


— v 
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evaded, ſince the Defendant pending the Suit might 
alien to one, who after the Bill ſhould be thereupon 
amended might alien again, by which Means Suits and 
Decrees in this Court would be rendered vain. 


Lori Chancellor: Where there is a Conveyance made 
pendente lite, without any valuable Conſideration, and 
to avoid and elude a Decree, it ought to be highly diſ- 
countenanced, and even tho' the Alienation be for 
never ſo good a Conſideration, yet if made pendente 
lite, the Purchaſe is to be ſet aſide; and this in Imita- 
tion of the Proceedings in a real Action at Common 
Law, where, if the Defendant aliens after the Pen- 
dency of the Writ, the Judgment in the real Action 
will over- reach ſuch Alienation. But where there is 
a real and fair Purchaſer without any Notice, it is a 
very hard Caſe, eſpecially in a Court of Equity, to 
ſet ſuch Purchaſe aſide; and there being ſome Defect 
in Part of the Proof in deraigning the Plaintiff's Title, 
I ſhall refuſe to give the Plaintiff Leave to amend or 
make any new Proof after Publication. 


Alſo his Lordſhip ſaid, it was a difficult Matter to 
{earch for Bills in Equity, or to be able to get Notice 
of them, many of ſuch being, after filing, kept in 
the Six Clerks Deſk, and tho' this Court will oblige all 
to take Notice of its Decrees as much as of Judg- 
ments, yet there does not ſeem to be the {ame Reaſon 
for obliging People to take Notice of the filing of a 
Bill. | 


Cur: Diſmiſs the Bill, but in regard it is only a 
Slip in Proof, let it be without Coſts. 
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DE 
Term. S. Michaelis, 


1728. 


ä thn 


Cie a John Brome Eſq; and Eli- e 
lc,  zabeth his Wife * laintiffs; 


cellar King 
and Majter 


ale Rel. FJenry Berkley Eſq; George) 
Berkley Eſq; and Hen- Defendants. 
ry Cole Eſq; 


pong er * a Marriage Settlement dated 29 February 
ment Lands 1689. Lands were ſettled on George Berkley ſor 
do che Ufeef Life without Waſte, Remainder to Truſtees during 
the Huſband his Life to preſerve contingent Remainders, Remain- 


and Wife 


for their der to his intended Wife for her Jointure, Remainder 


Lives, Re- to their firſt and every other Son in Tail general ſucceſ- 
mainder to 4 


treir firſt ſively, Remainder to the Uſe of the Truſtees and their 
and every, Heirs, in Truſt that if the ſaid George Berkley ſhould 


other Son in 


Tail, and in have no Son by the Marriage, or if having Sons, they 
Default of 


111 ſhould all die before twenty-one, without Iſſue, then 
of the Mar- 1 | the 
riage, to 

Truſtees in Truſt to raiſe 2500 J. for Daughters payable at twenty-one or Marriage, which 
ſhall firſt happen, and out of the Profits to pay 1007. per Annum for Maintenance; the firſt 
Payment of the Maintenance to commence after the Eſtate of the Truſtees ſhall have come in- 
to Poſſeſſion ; Huſband dies without Iſſue Male, leaving a Daughter, and a Wife who is join- 
tured in the Premiſſes; the Portion ſhall not be raiſed in the Mother's Life-time, becauſe the 


Maintenance, which is naturally to precede the Portion, is not to be paid till the Truſtees are 
in Poſſeſſion. 


—— — 
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LE 


the Truſtees ſhould out of the Rents ard Profits of the 
Premiſſes, or by Sale, or Leaſing, or otherwiſe raiſe for the 
Daughters of this Marriage, if but one, 25000. paya- 
ble at twenty-one or Marriage, which ſhould firſt hap- 
pen, and ſhould alſo raiſe and pay the yearly Sum of 
100 I. by half-yearly Payments for her Maintenance 
and Education, until her ſaid Portion ſhould be due, 
the firſk Payment of the Maintenance-Money to be made at 
\ ſuch of the ſaid half-yearly Feaſts as ſhould next happen 
after the jaid Eſtate fo limited to the Truſtees as afore- 
ſaid ſhould take Effect in Poſſeſſios, together with far- 
ther Proviſions that if there ſhould be more Daugh- 
ters than one, particularly if more than three, then 
the Truſtees, Oc. ſhould ſtand ſeiſed of the Premiſſes 
for the Benefit of all and every of the Daughters, to 
be divided amongſt them equally as Tenants in com- 
mon, and of their reſpective Heirs and Aſſigns for ever. 


The Husband died having left no Iſſue Male by the 
Marriage, and but one Daughter, who being twenty- 
one, brought this Bill in the Life-time of her Mother 
(who had her Jointure on the Premiſſes) againſt the 
Truſtees for the raiſing of this Portion by Sale or 
Mortgage of their reverſionary Truſt-Eſtate, and alſo 
with Intereſt from the Time the ſame became payable; 


inſiſting, 


1ſt, That the Words of the Settlement were plain 


and poſitive as to this Particular of raifing the Portion 


of 2500 l. in Caſe of Failue of Iſſue Male of the Mar- 
riage, for an only Daughter, which was to be paid to 
ber at the Age of twenty-one or Marriage, without re- 
{training it from being done till after the Death of the 
Mother. 2dly, For that it was highly reaſonable this 
Proviſion in the Settlement ſhould have a favourable 
ConftruCtion, becauſe the Plaintiff Elizabeth (who was 


the only Iſſue of the Marriage) claimed as a Purcha- 
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(a) Toth 
May 1727. 


(3) Vol. I. 


. 


ſer for a valuable Conſideration, the Conſideration of 
Marriage, and a Portion paid; whereas the Defen- 
dants claimed only under a voluntary Diſpoſition, and 
ſubject to the Portion. 3dly, Foraſmuch as, had 
there been more than three Daughters, the whole Re- 
verſion in Fee of the Premiſſes would have veſted in 
thoſe Daughters to be at their Diſpoſal, in which Caſe 
if the Plaintift Elizabeth had had three Siſters, ſhe would 
have had the fourth Part of the Reverſion in her im- 
mediate Diſpoſal, tho' in her Mother's Life-time ; 
whereas tho ſhe was now the ſole Iſſue of the Mar- 
riage, yet unleſs ſhe ſucceeded in this Suit, ſhe could 


have no Proviſion during her Mother's Life. 


This Caſe came on ſome Terms ſince (a), but was 
adjourned, in Order to be conſidered by the Lord Chan- 
cellor and Maſter of the Rolls; and now it received a ſo- 
lemn Determination by them, who delivered their Opi- 
nions ſeriatim. 


Maſter of the Rolls: This Portion ought not to be 
raiſed until the Jointrels's Death; I admit that if a 
reverſionary Term or Eſtate be limited to Truftegs to 
raiſe Portions at a certain Time, when that Time comes 
the Portion mult be raiſed, unleſs in the Declaration of 
the Truft of the Term the Intention of the Parties 
appears to the contrary. 'Thus in the Cale of Sandys 
verſus Sandys (b) there was a Term created for Por- 
tions, which was to commence in Poſſeſſion after the 
Death of the Father and Mother, but the Portions be- 
ing payable at a certain Time, at the Daughters Ages 
of twenty-one or Marriage (if after fourteen) and no- 
thing appearing in the Truſt of the Term, which ſhewed 
it to be the Intent of the Parties that the Portion 
ſhould not be raiſed out of the reverſionary Term, the 
Portion was decreed (tho' reluctante curid) to be raiſed 


in the Father's Life-time. In the Cafe of (c) Corbet 
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verſus Maidwell, where all the Caſes of this Nature 
which had been then adjudged were cited, Lord Cowper 
took Notice, that if thoſe of Gerrard verſus Gerrard, Sta- 
niforth verſus Staniforth, and Greaves verſus Maddiſon had 
come before him for Judgment, he ſhould hardly hare 
gone ſo far; and indeed the Caſe of Greaves verſus Mad- 
 diſon has not been warranted by any before or ſince. But 
this Caſe is quite open, even as much as if no Reſolution 
had ever been in Relation to the Matter now in Que- 
ſtion. Here all the Contingencies have not happened, 
ſince the Eſtates for Life muſt all determine before the 
Portion can or ought to be raiſed. And greater In- 
conveniencies would ariſe to Families by the Sale of 
theſe reverſionary Eſtates or Terms, than can poſſibly 
be occaſioned by the Daughters ſtaying for their Por- 
tions; by ſuch Sales or Mortgages of Reverſions, Fa- 
milies are often ruined, and the Daughters alſo them- 
{elves undone by improvident Marriages; and tho' In- 
conveniencies ought not to weigh where the Words are 
plain and poſitive, yet if Arguments from the Conve- 
niency of Daughters being paid their Portions out of 
* reverfionary Eſtates at a Time when they may moſt 
© | want them, have hitherto had too great a Weight (as 
[3 I think they have) it is Time to put an End to them. 
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1 agree, the Intention as to the Manner of raifing the 
Portion ought to prevail, and here ſuch Intention is 
plain; for in this Cafe the Maintenance for the Daugh- 
ter is not to be paid until the Truſt-Eſtate comes in- 
to Poſſeſſion, and the Payment of the Maintenance 
muſt be intended to (a) precede the Payment of the () Vide 
| Portion; the Maintenance mult determine when the Ct = he 
4 Portion becomes payable; and this is the plaineſt Indi- 44 verſus 
f cation imaginable, that the Parties intended the Por- abi . 
tions ſhould not be paid until the Truſt-Eſtate came 
x Into 


| : * Vide the Caſe of Sanchs verſus Sandys; Vol. I. where Lord Mace 
8 clesfield ſaid this Caſe was not reconcilable to common Senſe. 


p — — SD — rm — — es = 
i — — — . ·˙ù³ eee EE ee a 
is -S Sx = = em — 
- > * N my \ 


I -* 7 = 3 - 
- 2 — — * 4 4 u * 
3 ET EIT *© LAS r — HANTS \ 
l w : —— 4 — 2 — 4 ———— - - 
N — — 2 — 2 — "Reo 6 -—- — T — 
* — e 6 y - * * * - = 
! 3 p . a 42 * 
—z— 22 — — N — 
* J — 5 — yu . — 
"= — - — = wk ir w — „. — — ot - 
— - = — — — — = 
— * rn = | 22 - ; A444 ; By EF. 4, +» 2 — * 
pf 4 8 * 4 8 4 
9 - * 3 F \ a — — — . — GO 2 - ” 
a - on” * .ny 
= 


TS —— — 4 5 — 
© 

—m—ä— Go Gi. eo net hoe ore — 3 —— — —— I rs 

«a * 

— — U — — 
—— — — —— ow - — — —— 
; . ow 
3 0 — 


— Foy - _ * — * = = 
i 122 — — * 
— —ñ—43) — — — n * — - 4» <a 


* 0 8 "2 » 
"© ——— Ry Ee io oo mers roo ——_ 


— — — — — 
— oy « 


_ „ „„ „ — 


2 K — — — — 


— — — ” 
- . 
= — WY: - oO oe vx — 
r.. ä 2 0 w  :... --- 
= _ * 
* 


De Term. F. Michaelis, 1728. 


(b) Vol. I. 
150. 


2 Vern. 760. 


into Poſſeſſion, which makes this Caſe full as ſtrong 
as that of Butler verſus Duncombe (b). 


Lord Chancellor: J am of the {ame Opinion: All 
Mens Deeds are to be taken according to their Inten- 
tion, and where the Words are plain, the Conve- 
niencies and Inconveniencies which may enſue from 
thence are not to be regarded. It ſeems to me, that 
the Court has gone rather too far in Sales of Rever- 
ſions for raiſing Portions for Daughters, even againſt 
the Intention of Settlements, and tho' I would not 
undo what has been done, yet moſt certainly I will 
go no farther; and I take it, that the Caſe now be- 
fore the Court ſtands clear of all the former Refo- 
lutions. Here the Maintenance for the Daughters 1s to 
be raiſed out of the Rents and Profits, after ſuch Time 
as the Truſt-Eſtate chargeable with the Portion is come 
into Poſſeſſion ; and it is abſurd to ſay, that the Portion 
ſhall be raiſed firſt, and the Maintenance-Money paid 
afterwards. Beſides, the Argument which has in ſome 
Cates been allowed too much Weight, that the Por- 
tion ought to be raiſed to advance the Daughter in 
Marriage, cannot be uſed here ; the Plaintiff Elizabeth 
having been married many Years ago, and having a 
conſiderable Proviſion over and above what is now con- 
tended for. 


Wherefore the Bill, which ſhe has now brought for 


her Portion in her Mother the Jointreſs's Lite-time, 
comes too ſoon, and ought to be diſmiſſed. 


This Decree was athrmed by the Lords on an Ap- 


peal in the March following, 


I | Page 
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Page verſus Page. Caſe 155. 
Lord Chan- 
YNE deviſed the Reſidue of his perſonal Eſtate to 33 


ſix Perſons, to each of them a fixth Part, and of Black- 
made them Executors, but one of theſe fix Executors %* verſus 


f 1 b a Day, Vol. J. 
and reſiduary Legatees died in the Life- time of the Te- "PEN 
ſtator. the Surplus 


| of his perſo- 
nal Eſtate to ſix Perſons, to each a ſixth Part, one of them dies in the Life of the Teſtator ; 


this ſixth Part ſhall be taken as undiſpoſed of by the Will, and go to the Teſtator's next of Kin, 


Lord Chancellor This is a lapſed Legacy as to one 
Sixth, and undiſpoſed of by the Will, the reſiduary 
Legatees being Tenants in common and not Jointe- 
nants ; and therefore the Legacy ſhall not ſurvive, but 
go to the Teſtator's next of Kin, according to the Sta- 
tute of Diſtribution. 


Note; This Caſe in Auguſt 29. 1734. was cited be- 
fore Lord Talbot, who ſaid that it was plainly right, 
for that none of the other reſiduary Legatees could 
have any more than a ſixth Part each, ſo that the ſixth 
Part of the reſiduary Legatee who died in the Life of 
the Teſtator, muſt go as undiſpoſed of to the next of 
Kin; but if any Legatee, where there is a joint De- 
viſe, dies in the Life of the Teſtator, it ſhall go to 
the ſurviving Legatees, which could not be in the pre- 

ſent Caſe, POS as each reſiduary Legatee was 
to have no more than one ſixth Part. 


Tollet verſus Tollet. Caſe 156. 
| | | Maſter of 
HE Husband by Virtue of a Settlement made am 


upon him by an Anceſtor, was Tenant for Life, hats Pues 
Vol. IL 6 I with to make a 
Jointure to 


= ed. by Deed ; he does it by Will, and ſhe has no other Proviſion ; Equity will make 
this good, 
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with Remainder to his firſt, Wc. Son in Tail Male, with 
a Power to the Husband to make a Jointure on his 
Wife by Deed under his Hand and Seal. 


The Husband having a Wife, for whom he had 
made no Proviſion, and being in the Ie of Man, by 
his laſt Will under his Hand and Seal, deviſed Part of 


his Lands within his Power to his Wife for her Life, 


Object. This Conveyance being by a Will is not war- 
ranted by the Power which directs that it ſhould be by 
Deed, and a Will is a voluntary Conveyance, and there- 
fore not to be aided in a Court of Equity. 


Equity will Maſter of the Rolls : This is a Proviſion for a Wife 
ſupply the 


Wart ofa Who had none before, and within the ſame Reaſon as 


Surrender of 4 Proviſion for a Child not before provided for ; and 
a Copyhold, - 


in Caſe itbe as a Court of Equity would, had this been the Caſe 
deviſed for of a Copyhold deviſed, have ſupplied the Want of a 


Payment o 


Debts, or for Surrender, ſo where there is a defeCtive Execution of 


Rs the Power, be it either for Payment of Debts or Pro- 


Children; ſo viſion for a Wife, or Children unprovided for, I ſhall 


alſo will it 


help a defec- Equally ſupply any Defect of this Nature: The Diffe- 


tive Execu- rence is betwixt a Non- execution and a defective Exe- 
Power: de. Cution of a Power; the latter will always be aided-in 
. Equity under the Circumſtances mentioned, it being 
tion. the Duty of every Man to pay his Debts, and a Huſ- 
band or Father to provide for his Wife or Child. But 

this Court will not help the Non- execution of a Power, 

ſince it is againſt the Nature of a Power, which is 

left to the free Will and Election of the Party whether 

to execute or not, for which Reaſon Equity will not 

ſay he ſhall execute it, or do that for him which he 


does not think fit to do himſelf. 


And in this Caſe, the legal Eſtate being in Tru- 
ſtees, they were decreed to convey an Eſtate to the 
2 | Widow 
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Widow for Life in the Lands deviſed to her by her => 
Husband's Will. 


Brace verſus Ducheſs of Marlborough. c. 157, 
| Mafter of the 
AT ER a Decree which referred it to a Maſter to %. 
ſtate the ſeveral Incumbrances and their Priority, 
affecting the Eſtate of Sir William Goſtwick, this Caſe 
aroſe : A puiſne Judgment Creditor bought in the firſt 
Mortgage without Notice of the {ſecond Mortgage when 
he lent his Money on the Judgment ; and the Queſtion 
was, whether this puiſne judgment Creditor {ſhould 
tack and unite his Judgment to the firſt Mortgage, 
ſo as to gain a Preference on his Judgment before the 
meſne Mortgage? And the Maſter of the Rolls on con- 
ſidering the Caſes and Precedents, held 


Gy - 5 . Third Mort- 
Jo 


Mortgage, tho' it be pendente lite, pending a Bill brought the frſt, tho 


2 2 pending a 
by the ſecond Mortgagee to redeem the firſt, yet the 59 brought 


third Mortgagee having obtained the firſt Mortgage, by the ſecond 
and got the Law on his Side, and equal Equity, he Mortgages 


to redeem 


ſhall thereby ſqueeze out the ſecond Mortgage ; and the firſt, yet 
tne thir 


this the Lord Chief Juſtice Hale called a Plank gained Miorgagee 
by the third Mortgagee, or Tabula in naufragio, which fhall tack | 


, EEE | the firſt 
Conſtruction is in Favour of a Purchaſer, every Mort- Mortgage to 
his third 
gagee being ſuch pro tanto. Mortgage. 


2dly, If a Judgment Creditor, or Creditor by Sta- Ia Credi- 
rute or Recognizance, buys in the firſt Mortgage, he web Judp 


4 k : ment, Sta- 
ſhall not tack or unite this to his Judgment Cc. and tute, or Re- 


thereby gain a Preference ; for one cannot call a Judg- 6% ig age 


ment Q&c. Creditor, a Purchaſer, nor has ſuch Credi- fit Mort- 
tor any Right to the Land; he has neither jus in re, ſhall nor 


nor tack it to 
| ; his Judg- 
ment, Sc. becauſe he did not lend his Money on the Credit of the Land, has no preſent Right 


therein, nor can be called a Purchaſer. 
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De Term. J. Michaelis, 1728. 
nor ad rem, and therefore, tho he releaſes all his Right 
to the Land he may extend it afterwards. All that 
he has by the judgment is a Lien upon the Land, but 
non conſtat whether he ever will make Uſe thereof; 
for he may recover the Debt out of the Goods of the 
Cognizor by Fieri facias, or may take the Body, and 
then during the Defendant's Life he can have no other 
Execution; beſides, the Judgment Creditor does not 
lend his Money upon the immediate View or Con- 
templation of the Cognizor's real Eſtate, for the Land 
afterwards purchaled may be extended on the Judg- 
ment, nor is he deceived or defrauded, tho' the Cog- 
nizor of the Judgment had before made twenty Mort- 
gages of all his real Eſtate, whereas a Mortgagee is de- 
frauded or deceived if the Mortgagor before that Time 
mortgaged his Land to another; and 'tis ſuch a Fraud 

(a) See + as the (a) Parliament takes Notice of, and puniſhes 

— by forecloling ſuch Mortgagor who mortgages his 
Land a ſecond Time, without giving Notice of the 
firſt Mortgage, and in that Reſpect this Caſe differs 
from a puiſne Mortgagee's buying in the firſt Mort- 
gage. 


34ly, Tho' the Rule of Equity has been ſo ſettled, 
it is not however without great Appearance of Hard- 
ſhip; for {till it ſeems reaſonable that each Mortgagee 
ſhould be paid according to his Priority, and hard to 
leave a ſecond Mortgagee without Remedy, who might 
know when he lent his Money, that the Land was 
of ſufficient Value to pay the firſt Mortgage, and 
alſo his own ; to be defeated of a juſt Debt, by a Mat- 
ter inter alios acta, a Contrivance betwixt the firſt 
Mortgagee and the third, 1s great Severity ; but this 
has been ſettled upon ſolemn Debate in a Caſe in 
2 Vent. 337. Marſh verſus Lee, wherein that great 
Man Sir Matthew Hale (then Chief Baron) was called 
by the Lord Chancellor to his Aſſiſtance; though 


a 1 | this 
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this be ſettled, there can be no Reaſon to carry it 
farther, to a Caſe not within the ſame Reaſon, to a 
Caſe where the Lender of the Money does not ad- 
vance it upon the immediate Credit of the Land; no 
| Precedents go ſo far, being all of them where a puiſne 
: Mortgagee buys in a firſt Mortgage, not where a puiſne 
; Creditor by Judgment, Statute, or Recognizance 
does ſo, as appears from the Cale cited of Marſh ver- 
ſus Lee, reported allo in 1 Chan. Caſes 162. So in 
1 Chan. Caſes 149. Higgon & al verſus Sddal, Callamy 
GW al, where Syddal ſeiſed in Fee of Land, granted a 
Rent-Charge of 300 J. per Annum for 20001. to the 
Plaintiff, and afterwards mortgaged the Premiſſes for 
1200 J. to Callamy, who bought in a judgment pre- 
cedent to the Grant of the Rent-Charge, there the 
Mortgagee of the Land having no Notice of the 
Rent-Charge, when he lent his Money upon the Mort- 
gage, the Grantee of the Rent-Charge was decreed to 
have no Remedy in Equity againſt the Judgment, un- 
leſs he would pay both the Mortgage and the Judg- 
ment; tho! it is to be obſerved in that Cale, the Judg- 
ment Creditor, who was the firſt Incumbrancer, could 
at Law extend but a Moiety, and out of the remain- 
ing Moiety the Grantee of the Rent-Charge might 
diſtrain for the whole Rent; but it ſeems, that if 
the firſt Incumbrance had been a Statute-Staple, and 
the third Mortgagee had bought it in, he {ſhould have 
had the whole Land, until at Law the Cognizor of 
the Statute by a Scire facias ad computandum had got 
the Statute vacated, and that could only be on Pay- 
ment of the Penalty; for Equity would not in ſuch 
Caſe have given any Aſſiſtance againſt a third Mortgagee 
without Notice, until he was paid his Mortgage as well 
as Statute. So note a Diverſity where a third Mort- If a puime 
gagee buys in a Statute which is the firſt Incumbrance, lertgagee 


. a : A uys in a 
and where a Statute Creditor, Wc. being the third Judgment 
| or Statute, 
| Vol. II. 6 K Incum- being the 


firſt Incumbrance, he ſhall hold till by Law he can be evicted 


$ 
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n. 


Incumbrancer buys in the firſt Mortgage; in the lat- 
ter Caſe the Statute or Judgment Creditor, becauſe he 
did not lend his Money on the Credit of the Land, 
ſhall not unite the firſt Mortgage to his Statute or 
Judgment ; but in the former, as the Land was 
in the View and Contemplation of the Lender, he 
ſhall be allowed to unite the Statute to his third Mort- 
gage. So in 1 Vern. 187. Edmunds verſus Povey, there 
was a firſt, ſecond and third Mortgage without Notice, 
and the third Mortgagee bought in a Judgment prior in- 
deed to all, but it was ſatisfied, and the firſt Mort- 
gagee bringing his Bill to be relieved againſt this Judg- 
ment, Lord Keeper North would not allow it to be ſo 
much as debated, but took it to be ſettled in the above 
cited Caſe of Marſh verſus Lee, and not then to be 
diſputed; tho' his Lordſhip admitted that it was at 
firſt a very diſputable Cale, and very ſtrong Arguments 
and Reaſons had been urged on the other Side. 


The firſt 4thly, If a firſt Mortgagee lends a further Sum to 
Mortgagee | — 
= the Mortgagor upon a Statute or Judgment, he {hall 


lends a fur- 


ther Sum to retain againſt a meſne Mortgagee, till both the 


the Mortga- 


ens, Mortgage, and Statute, or Jadgment be paid ; becauſe 
Statute or jt is to be preſumed that he lent his Money upon the 


Judgment, 


be ſhall re- Statute or Judgment, as knowing he had Hold of the 
tain againſt Land by the Mortgage, and in Confidence ventured a 


meſne . 5 . 

Mortzagees farther Sum on a Security, which, tho' it paſt no pre- 
wt the Sta. ſent Intereſt in the Land, yet mult be admitted to be 
Judgment A Lien thereon. | 

is paid, TE | | 


— 5thly, If a puiſne Mortgagee without Notice buys in 
Mortgage à Prior Judgment or Statute, and that Judgment, Cc. 
3 15 a be extended upon an Elegit at a Value much under the 
ment ex- Teal, the meſne Mortgagee ſhall not make the puiſne 


tended on an X Ks . 3 8 
5 Mortgagee, who has got in this Judgment, account 


Undervalue, Otherwiſe, or for more than the extended Value; nor 


he ſhall hold 
the Extent 
till evicted at Law, * 


2 will 


” * - 
| 
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will this Court give any Relief againſt the Judgment 
or Statute, but leave the meſne Mortgagee to get rid of 
them as well as he can at Law. 


2 


5 


But, 6thly, his Honour ſaid, In all theſe Caſes it But in all 
; . theſe Caſes 

mult be intended, that the puiſne Mortgagee, when he here mug 
lent his Money, had no Notice of the ſecond Mort- nabe No- 
gage, Statute or Judgment, for that was the ſole Equi- meſne In- 
ty; and therefore in the principal Caſe where the Cre- <vmvrance 
ditor by Recognizance who bought in the firſt Mort- Money is 
gage, did not in his Anſwer deny Notice, tho' ſuch _ 
Notice was not charged in the Bill (which was here 
brought by ſome puiſne Incumbrancers for a Sale, and 
upon Bill and Anſwers firſt a Decree to ſtate the ſeveral 
Incumbrances, then a Report, and thereupon a farther 
Decree was obtained for the Maſter to ſtate the Value of 
the Land mortgaged to each of the Mortgagees) yet after 
all theſe Proceedings for a puiſne Judgment Tc. Credi- 
tor, to inſiſt upon his having had no Notice, and offering 
to be examined upon Interrogatories was not ſufficient; 
but this deny ing of Notice ought to appear on the Plead- 
ings, whereupon the Parties might go to Iſſue, and 
have an Opportunity of proving Notice ; and there- 
fore tho' it were true that a puiſne Judgment Creditor 
buying in a firſt Mortgage, ſhould in ſuch Cafe unite 
it to the Judgment, (which was clearly otherwiſe) 
yet here the puiſne Judgment Creditor came too late, 
it being a Caſe not to be favoured, and in a Cauſe 
very much intangled, which, it ſuch Indulgencies were 
to be given to the puilne Judgment Creditor, would 
never have an End. 


-toly, In this Caſe it appeared that a puilne Incum- K a puiſne 


Cum 


brancer bought in a prior Mortgage, in order to unite brancer buys 
the ſame to the puiſne Incumbrance, but it being proved e 
that and the le- 
gal Title be 
in a Truſtee, or in any third Perſon, then the buying in ſuch firſt Mortgage will not avail, 
but in all ſuch Caſes where the legal Eſtate is ſtanding out the Incumbrances muſt be gaid ac- 
cording to their Priority. | 
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Caſe 138. 


Lord Chan- 
cellor King. 


Baron and 
Feme bring 
a Bill to re- 
deem a 
Mortgage, 
Defendants 
plead to the 


Bill, and the 


Plea over- 


ruled, and 


Coſts given 


to the Plain- 


tiffs, which 
by the 
Courſe of 
the Court 


that there was a Mortgage prior to that, the Court 
clearly held that the puiſne Incumbrancer, where he 
had not got the legal Eſtate, or where the legal Eſtate 
was veſted in a Truſtee, could there make no Ad- 
vantage of his Mortgage; but in all Caſes where 
the legal Eſtate is ſtanding out, the ſeveral Incum- 
brances muſt be paid according to their Priority in 
Point of Time; Qui prior eſt in tempore, potior eſt in 
jure. 


Coppin verſus —, 


HE Plaintiff and bis Wife brought PO Bill to 


redeem a Mortgage of the Wife's Eſtate; the De- 


fendant put in a Plea to the Bill, which was over- 
ruled, for which 5 J. Coſts is of Courſe given to the 
Plaintiff; the Defendant brought a croſs Bill to fore- 
cloſe the Wife, who being the {urviving Plaintiff in the 
original Cauſe, moved the Court that Proceedings 


ſhould ſtay in the croſs Cauſe, until the Plaintiff, who 


was Defendant in the original Cauſe, had paid the 1 
Coſts due upon over-ruling the Plea. 


are 5 J. Baron dies, the Feme by Survivorſhip ſhall have the Coſts. 


Object. Theſe Coſts muſt be intended to have been 
laid out by the Huſband in the original Cauſe, and 
conſequently upon his Death the lame were loſt, 


On the other Side it was inſiſted, that this 1 Suit 
was in Right of the Wife, who being intitled to the E- 
quity of Redemption, the Huſband joined therein only for 
Conformity ; that the Suit was not abated by the Death 
of the Huſband, the Order for Coſts being in Nature of 
a joint Judgment which muſt ſurvive to the Wife; and 
I the 
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— 


the Sum for Coſts was certain by the Courſe of the 
Court, tho' not expreſſed in the Order. 


Lord Chancellor for ſome Time doubted, and asked 
the Regiſter ; but afterwards taking it to be as a joint 
Judgment for a Sum certain, determined that it did 
{urvive to the Wife; and they who oppoſed the Mo- 
tion, ſaying that a Bond given to the Huſband and 5259,8%* 
Wife during the Coverture, on the Huſband's dying and Feme 
firſt, did not ſurvive to the Wife: Lord Chancellor b 
denied this, & xecte, for (a) clearly it does ſurvive to Baron dies, 
the Wife, as all other joint Choſes in Action do; tho — 2 2 
it is true in this Caſe the Huſband may diſagree to * the Wite. 
the Wife's Right to it, and bring the Action on the - Ns 
Bond in his own Name only; but till ſuch Diſagree- f 
ment, the Right to the Bond is in both the Huſband 


and the Wife, and ſhall ſurvive. 


Whereupon it was ordered that Proceedings ſhould 
ſtay in the croſs Caule until the Defendant in the ori- 
ginal Cauſe, ſhould pay the 5 J. Coſts for over-ruling 
his Plea; | 


Ex parte Caſwell, ex parte Cazaler, Ci 159, 
ex parte Bateman. Lord Chon- 


cellor King. 


8 0 . ATrad 
HESE three Caſes were reſerved for the Opi- Nurriage 


nion of the Lord Chancellor, who had taken Time ęives 2 Bord 
to a I ruſtee 


to conſider thereof. The Caſes were, An Huſband to ſecure 


Trader, in Conſideration of Marriage, and of a Por- 129% to 
5 the Wife 


tion, gave à Bond to his Wife's Truſtee to leave the if ſac furvi- 
Wife, if ſhe ſurvived him, 10001. the Obligor be- chro 1 _ 


Vol. TE. | 6 ; came comes a 
| Bankrupt ; 


this Debt not to be allowed, nor any Reſervation to be made for it, nor ſhall it ſtop the Diſtri- 
bution, in regard it may never bea Debt ; ſo within the ſame Reaſon an Obligee on a Bottomry 
Bond ſhall not, before the Return of the Ship, come in under the Commiſſion of Pankruptcy ; 
But in either of theſe Caſes, if the Contingency happens before the Bankrupt's Eſtate be fully 
diſtributed, ſuch Creditor ſhall come in. | 
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De Term. F. Michaelis, 1728. 
came a Bankrupt; and it was objected, that in Lord 
3 (a comper's Time it had been ordered, in Caſe of a 
verſus Culli. Bond given on fo valuable a Conſideration, that the 
— Money computed upon the Diſtribution to be the Share 
of the Obligee in this Bond, ſhould be put out at In- 
tereſt, and the Creditors to have ſuch Intereſt during 
the Life of the Huſband the Bankrupt, and if the 
Hufband ſhould die, living the Wife, the Money to be 
paid to the Wife; but if the Wife ſhould die in the 
Life-time of her Huſband, then the Money to be paid 
to the Creditors. | 


% Ona Pe- On the other Hand Lord (b) Macclesfield was ſaid to 


tition ex 


parte hh, have doubted of this; wherefore theſe Caſes coming 


in Hil. now in Queſtion before the preſent Chancellor, his 
Vac. 1720. 


Lordſhip ordered the Precedents made in Lord Cowper's 
Time to be left with him; and accordingly one or two 
of thoſe Precedents were left with him. 


But his Lordſhip was of another Opinion, concei- 
ving that no Part of the Bankrupt's Eſtate ſhould wait 
or be deferred from being diſtributed, the Act ordering 
that the Bankrupt's Eſtate ſhould be diſtributed with- 
in — Months; eſpecially that. the Diſtribution 
ſhould not wait, as in the preſent Caſe, for a Debt 
which was neither debitum in preſenti, and never might 
be debitum in futuro, in Regard the Wife might die in 
the Life of the Huſband ; beſides the Huſband, after 
his Certificate allowed, might go to his Trade again, 
and become a ſolvent Perſon, able to pay off his Bond, 
and therefore in all thele Caſes, the Court reſolved, 
that the contingent Creditor ſhould not come in for a 
Diſtriburion, neither ſhould the Money be reſerved in 
Favour of ſuch Contingency ; but his Lordſhip de- 
clared, 


I 5 That 


— 
_ * 


— 
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That tho' the Debt were contingent when the Obli- 
gor became a Bankrupt, yet if * Contigency hap- 
pened before the Diſtribution made, then ſuch contin- 
gent Creditor ſhould come in for his Debt; ſo if ſuch 
Contingency happened before the ſecond Dividend 
made, the Creditor thould come in for his'Proportion 
thereof, tho' after the firſt Dividend. | 


2dly, One of theſe Caſes was of a Bottomry Bond, 
and the Obligor thereof became. a Bankrupt before the 
Return of the Ship, and the Ship did not return be- 
fore the Diſtribution made; wherenpon it was held, 
that ſuch Obligee {ſhould have no Benefit of the Di- 
ſtribution upon the Commiſſion: And 


Whereas it was objected, That this Bond would be Alf, fuch 


contingent 


| barred after the Bankrupt's Certificate allowed, which Creditor 


could not be, unleſs it were to be looked upon as then IT 


due: the Allow- 


ance of the 
Bankrupt's Certificate, becauſe the Right of Action was not then accrued. 


Per Cur; This cannot be, if the Obligee is careful But note the 
in declaring upon his Bond; indeed if the Party de- Way of de. 
clares upon the Bond only, he ſhall be barred : Secus, (aims, in 
if he ſets forth as well the Condition as the Bond in | 
the Declaration, for then it muſt appear that the 
Cauſe of Action did not accrue at the Time of the 


Obligor's becoming a Bankrupt. 


Ex 
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(a) 2 Vern. 


* 


Caſe 160. 
Lord Chan- 


* TV joint Traders became Bankrupt, and a joint 


L Commiſſian of Bankruptcy is taken out againſt 


comivs them, upon which the Commiſhoners make an Aſ- 
felt hw bs ſignment of the real and perſonal Eſtate of the two 


ajoint Com- Bankrupts, or either of them ; afterwards the ſeparate 


miſſion ta- 


ken out and Creditors take out ſeparate Commiſſions againſt theſe 


Commiſto- two Bankrupts, and the Commiſſioners on the ſeparate 
ners aſſign, 


afterwards Commiſſion aſſign over the ſeparate Effects and Eſtate 
(eparate to other Aſſignees; and now the Aſſignees under the 
ſions and Aſ. ſeparate Commiſſions, applied by Petition to the Court, 


— they might be at Liberty to ſue at Law for the 


made under 


chem; the ſeparate Eſtate. 
Court held, 


that the Aſſignment of the Commiſſioners under the firſt Commiſſion conveyed away all the 
Bankrupts Eſtate both joint and ſeveral, and conſequently that the Conveyance under the ſepa- 
parate Commiſſion was void. 


Ex parte Cook. 


Lord Chancellor: It ſeems to me, that the Aſſign- 
ment made by the Commithoners upon the joint Com- 


miſſion, paſſes as well the ſeparate as the joint Eſtate 


of the two Partners the Bankrupts, conſequently the 
Aſſignees on the ſeparate Commiſſions can make nothing 
of their Action at Law, and I will not ſuffer them to 
ſpend and waſte the Eſtate in vexatious Suits there; 
but if they will join in a Bill in Equity for an Ac- 
count of the ſeparate Eſtate, I will not hinder them. 


f It is (a) ſettled, and is a Reſolution of Convenience, 
0 x. that the joint Creditors ſhall be firſt paid out of the 
der. Partnerſhip or joint Eſtate, and the ſeparate Creditors 
FR * out of the ſeparate Eſtate of each Partner, and if there 
Conve- 2 be 


nience, that | 
in caſe of joint Traders becoming Bankrupts, the joint Creditors ſhall be firft paid out of the 
Partnerſhip Effects, and the ſeparate Creditors out of the ſeparate Effects. And if any Surplus 
of the Partnerſhip Effects, after all the Partnerſhip Debts paid, the ſeparate Creditors to come in, 
and ſo vice verſa the Partnerſhip Creditors to come in on a Surplus of the ſeparate Eftate, 
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be a Surplus of the joint Eſtate, beſides what will pay 
the joint Creditors, the {ame ſhall be applied to pay 
the ſeparate Creditors, and if there be on the other 
Hand a Surplus of the ſeparate Eſtate, beyond what 
will ſatisfy the ſeparate Creditors, it ſhall go to ſup- 


ply any Deficiency that may remain as to the joint 


Creditors. But in this Cale, for the Eaſe of both 
Parties, let it be referred to a Commiſſioner in each 
of thele Commithons, to take an Account of the 
whole Partnerſhip Effects, and alſo of the ſeparate Ef- 
fects and Eſtates of each of the Partners; and if the 
Commiſſioners find any Thing difficult, they are to be 
at Liberty to ſtate it ſpecially ; and with Regard to the 
Surplus of the Partnerſhip Effects, beyond what will 
pay the Partnerſhip Debts, and alſo touching the Sur- 
plus of the ſeparate Effects, if there ſhall remain any, 
over and above what will pay the ſeparate Debts, each 


Side to be at Liberty to apply to the Court concerning 
any of the ſaid Surpluſſes. 


Hay verius Palmer. 


(YN the Marriage of Sir Thomas Palmer, the Peti- 

tioner's Father, with Elizabeth Marſhall in Nov. 
1700. a Settlement was made, by which, upon the 
Death of Sir Thomas Palmer without Iſſue Male, a 
Term of 500 Years was limited in Truſt to raiſe Por- 
tions for Daughters, 6000 J. if one Daughter, 8000 l. 


if two or more, equally to be divided between them, 
and for their Maintenances, 100 I. per Annum if but one, 


Caſe 161. 


On a Petition 
at the Rolls. 


By a Marri- 
age Settle- 
ment Main- 
tenance for 
Daughters 1s 
made paya- 
ble half-year- 
ly, at Lady- 
day and Mi- 
chaclmas, un- 
til the Por- 


90. a- piece per Annum if two, 70 l. per Annum a- piece if tions become 


three, or more, to be paid by half-yearly Payments, 


„ Which was at 


at Lady-day and Michaelmas, and to continue until the 
Portions ſhould become payable reſpectively; the Por- 
tions and Maintenances ro be raiſed out of the Rents 

Vol. 1I. 6 M 


guſt : Decreed to have her Maintenance 
attaining her Age of eighteen. 


and 


ayable, 


eighteen or 
| Marriage 
a Daugh- 


ter attained 


her Age of 
eighteen the 
16th of Aus 


pro rata frem the laſt Lady-day to the Time of her 
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and Profits, or by Sale, Mortgage, or Leaſe of the Pre- 
miſſes, and the Portions to become payable at their 
reſpective Ages of eighteen or Marriage, which ſhould 
firſt happen. The gth of November Sir Thomas Palmer 
died leaving Iſſue of the * three Daughters 
only. 


On a Bill to take an Account of the Eſtate, and to 
have the Direction of the Court, c. a Decree was 
made directing (inter al) that the Maintenances ſhould 
be paid according to the Settlement. 


16 Auguſt 1727. Elizabeth the eldeſt Daughter at- 
tained her Age of eighteen, and her Maintenance had 
been paid till Lady-day 1727. but becaule the full half 
Year was not due from that Time till her Age of eigh- 
teen, ({he having come of Age before Michaelmas) it 
was doubted, whether ſhe was intitled to any Mainte- 
nance from Lady-day to the 16th of Auguſt; the Set- 
tlement being, that the Maintenance ſhould be paid 
by half-yearly Payments, at Lady-day and Michaelmas, 
{the therefore now petitioned to have her Maintenance 
paid from Lady-day to the 15th of Auguſt. 


Maſter of the Rolls: This Cafe 1s not like the Caſe of 

Rent, which will not be payable till the laſt Moment 

of the Day, on which it is expreſly reſerved in the 

Leaſe; as ſuppoſe a Tenant for Life makes a Leaſe for 

Years, and dies the Day before the Rent is due, the Rent 

= loft bath to the Executor and the Reverſioner, and 

(a) See the the Law being ſo, (a) Equity will not relieve, tho' it 
Caſe of Jen ſeems a hard Caſe ; and which (perhaps) has the greater 


ner verſus 


Mirgan, Reaſon for Relief, becauſe the Tenant has enjoyed the 
Vol. I. 392. Land out of which the Rent iſſues. The preſent 


and the late . 

Statute there Cafe is of a Sum to be received for Maintenance, which 

tered ©. is always favoured, being for the daily Subſiſtence of 
the Children; it is not like Intereſt, becauſe that is 


I only 
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only for Delay of Payment of what is due; but 
here the Portion is not due till eighteen or Marriage, 
and therefore no Delay. But perhaps it is a ſtronger 
Caſe than that of Intereſt reſerved exactly in the 
lame Words, under the fame Reſtrictions at cer- 
tain Days and by Half yearly Payments, becauſe 
this Maintenance is for the daily Support of the In- 
fant. In the preſent Cale, the Deed is in this Re- 
ſpect penned very imperfectly, for want of a proper Sa- 
gacity in the Drawer, to foreſee the ſeveral Caſes which 
might happen. However, the general Intention 1s 
clear, that Maintenance ſhould be paid during the 
whole Interval of Time, from the Commencement of 
the Term, till the Portion ſhould become due ; indeed 
the Manner of wording this Claute cannot be ex- 


actly ſatisfied by any Conſtruction ; but that which 


comes neareſt to the Senſe, and beſt anfwers the ge- 


neral Intention is, that the Maintenance ſhall be paid 
half-yearly, at Michaelmas and Lady-day, in every In- 
ſtance where it can happen, during the Time from the 


Commencement of the Term, till the Portions become 


payable, and where that cannot be, it is a Caſe out of 
the direct Proviſion of the Settlement as to the Time 


of Payment, but within the general Proviſion of the 


Maintenance itſelf, which is expreſſed to continue 
till the Portions become payable, and that muſt be 
intirely rejected, if nothing be payable for the Time 
from Lady- day to the 16th of Auguſt, when the Portion 
became due; wherefore Maintenance ought to be 
paid during ſuch Interval of Time in Proportion, which 
I order accordingly. 


See allo ante 176. Edwards verſus The Counteſs of 


farwick, where the Court apportioned Intereſt on a 
Mortgage. 
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fi 1 See ante 

1 Nicholls ver- 0 | , 

1 ſus Osborn, Man by Will deviſed 5001. to his Infant Grand- 
445 2 ſon, without mentioning any Time of Pay- 
F 1 ſus Milliam ment, with a Proviſo, that if the Grandſon ſhould die 
11 A. by Will : 

$8 TS before twenty-one, then the Legacy to go over to 
mink to his Infant another. 

$5546 Grandſon | 

| 1 5 without appointing any Time for Payment, with Proviſo, that if the Grandſon dies before 
1 twenty - one, then the alan to go over to B. the Grandſon ſhall have the Intereſt of the Le- 
105 gacy during his Infancy, ' 

1 

. 5 The Queſtion was, Whether the Grandſon ſhould 
Fatt during his Infancy be intitled to the Intereſt of this 
1 50ol. Legacy? 
41:38 

HINA "FE : 1 | 

1 Object. Until this Contingency has happened, non 
ARK conſtat whether the Infant will ever be intitled to the 
$a 

Ti 5004. and conſequently he can have no Intereſt for 
* that Legacy which never may become due, payable, 


or veſt, until the Contingency be over; Intereſt is on- 
ly due in Default of Payment, and this Legacy nor 
being payable till the Grandſon's Age of twenty-one, 
ought not to carry Intereſt : It is the ſame Thing, as 


y EO 


—_ ON 
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if a Legacy were given to be paid at the Legatee's 

Age of twenty - one; and tho' the Legacy 1s to a Grand- 
ſon, that is not material, in Regard the Grandfather is 
not bound to maintain the Grandſon; and according- 
ly Equity would not ſupply the Want of a Surrender 
in caſe of the Deviſe of a Copyhold to a Grandſon, as 
has been adjudged by the Lords upon an Appeal in the 
Caſe of (a) Kettle verſus Townſend. Indeed if it was (e Salk. 
the Caſe of a Legacy to a Son who had nothing elſe, the! Caſe of 
this Court might (perhaps) give Intereſt for the Son's 7a ver- 

Subſiftence, becauſe the Father is obliged to maintain vol. 1. 65. 

and the Note 


him. | | | thereto ſub- 
joi ned. 


Mr. Lutwyche contra : The Legacy of 500 1. to the 
Infant Grandſon, if no Time were mentioned for the 
Payment, would by Conſtruction of Law be payable 
preſently, and Equity of Courſe allows Intereſt from 
the End of the Year; if to a Son, from the Death of 
the Teſtator for his Maintenance; and tho' there be 
a Condition to make the Legacy void on the Lega- 
tee's dying before twenty-one, yet this is a ſubſequent 
Condition ; and if the Contingency of his Death hap- 
pens, it becomes void from that Time only. On the 
other Hand, if the, Contingency never happens, it is 
as if none had ever been annexed to the Legacy, and 
then the Legacy mult carry Intereſt, at. leaſt from the 
End of the Year after the Death of the Teſtator : If 
inſtead of a Legacy, the Teſtator had deviſed Land to 
the Grandſon being an Infant, to be void (as here) if 
the Infant ſhould die before the Age of twenty-one, 
the Grandſon would have had the Profits of the Land 
until his Death, tho' he had died before twenty-one ; 
and there is the ſame Reaſon that the Infant in the 
preſent Caſe ſhould have the Profits or Intereſt of the 
Money until the Contingency happens ; and this very 
Cale has often been determined by the Court. 


Vol. II. 1 Maſter 
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Maſter of the Rolls : It 18 extremely clear, that this 
is a Condition ſubſequent; and therefore as the In- 
tant's Death before twenty-one will only defeat the 
Legacy from the Time it happens, conſequently in the 


mean while it ſhall carry Intereſt, at leaft from the 
End of the Year after the Death of the 'Teſtator. 


Cate 163, Dormer & al verſus Thurland & A. 


Lord Chan- | 
* HE Bill was brought for raiſing 2000 J. out 
Baron and i 

Tome feifed of an Eſtate charged therewith purſuant to a 


in Fee in Power. 

Right of the | i 

Feme by Deed and Fine ſettled the Premiſſes to the Uſe of the Baron and Feme for their Lives, 
Remainder to the firſt, Ic. Son in Tail, Remainder to the Daughters in Tail, Remainder to 
the Huſband and Wife and their Heirs, with Power to the Baron, during the Joint Lives of 
him and his Wife, by his laſt Will, or anyWriting purporting to be his laſt Will under Hand 
and Seal, atteſted by three Witneſſes, if Baron dies before his Wife, to charge the Premiſſes 
with 2000/, The like Power (mutatis mutandis) to the Wife, if ſhe die firſt, to charge the 
Premiſſes with the like Sum; Huſband by Will under his Hand atteſted by three Witneſſes, but 
not ſealed, charges the Premiſſes with 2000 J. held void, being without a Seal, 


The Caſe was, William Fenwick Eſq; married Mar- 
garet the only Daughter and Heir of Sir Adam Brown 
Baronet, who died ſeiſed in Fee of a conſiderable E- 
ſtate in Surrey, and by. Indenture of the 24 of February 
1692, and by a Fine levied purſuant to the Covenarits 
in that Indenture, William Fenwick and Margaret his 
Wife did ſettle and convey the Caſtle and Manor of 
Bletchworth in the County of Surrey to the Uſe of Iillian 
Fenwick and Margaret his Wife for their Lives, without 

| Waſte, Remainder to the Uſe of Truſtees and their 
Heirs during the Life of him and his Wife, to pre- 
ſerve contingent Remainders, Remainder to the Ule of 
their firſt, Oc. Son in Tail Male ſucceſſively, Remain- 
der to their Daughters in Tail General, Remainder to 
the Ule of the ſaid William Fenwick and Margaret his 
Wife, and their Heirs, 
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With a Power to the ſaid William Fenwick, at any 
Time during the joint Lives of him and Margaret his 
Wife, by his laſt Will, or any Writing purporting to 
be his laſt Will, under his Hand and Seal, atteſted by 
three or more credible Witneſſes, (if he ſhould die be- 
fore his Wife without any Iſſue between them then 
living) to charge the Premiſſes with any Sum or Sums 
not exceeding 2000 J. to be paid to {uch Perſons, and 
in ſuch Proportions as he ſhould appoint ; with the 
like Power to Margaret if ſhe ſhould die without Iſſue 
in the Life of her Huſband Fenwick. 
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There was no Iſſue of the Marriage, and William 
Fenwick the Huſband, by his laſt Will in Writing under 
his Hand, atteſted by three Witneſſes, but not ſealed, 
reciting his Power of charging the Premiſles with this 
2000 l. diſpoſed of the ſame to the Plaintiffs (being his 
Relations) in the Proportions therein mentioned. 


There were three Witneſſes to this Will of Mr. Fen- 
wick, two of which {ſwore that the Will was ſigned 
by the Teſtator in the Preſence of all the three Wit- 
neſſes; but the third {wore that the Teſtator Fen- 1 
wick, having written and ſigned the Will before, called 
for the Witneſſes, and declared that Writing to be his 
laſt Will, and that all the three Witneſſes were then + 
preſent, and ſubſcribed their Names in his Preſence. 


The Queſtions were, 1ſt, Whether this Will not be- 
ing ſealed, was a good Appointment of the 20001. 
within the Power ? 


2dly, Whether it was a good Will to charge the — 
Land, one of the Witneſſes ſwearing, that the Teſta- 
tor did not ſign the Will in the Preſence of the Wit- 


neſſes, but only acknowledged it was his Hand, and 
8 declared 
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declared it to be his Will, and the three Witneſſes ſub. 
{cribed their Names in the Teſtator's Preſence ? 


Mr. Solicitor Talbot contended for the Plaintiffs, that 
this Will of Mr. Fenwick the Huſband, being a Will of 
Land, according to the Statute, was a good Execution 
of the Power, and an effectual Charge of the 2000, 
upon the Eſtate, tho not under Seal. That this Power 
to charge was in the disjunctive, either by Will, or by 
Writing purporting to be a Will ; now as to the Power 
to charge the Land by Will, there was no need to 
guard that, the Act of Parliament having done it, by 
directing, 1ſt, That it muſt be in Writing. 24%, That 
it muſt be ſigned by the Party; And 3aly, That it 
muſt be ſubſcribed by three Witneſles, which Circum- 
ſtances had all been complied with, and there was no 
need of a Seal to a Will. 


Then as to the other Part of the Disjunctive, any 
Writing purporting to be a Will, it was plain he ſaid, 
there might be a Writing purporting to be a Will, 
which yet might not be a good Will as to Lands; as 
where there are three Witneſſes to a Will, but they 
do not ſubſcribe their Names in the Prefence of the 
Teſtator; now this is a Writing purporting to be a 


Will, tho” it is not a Will ſtrictly, and according 


to the Statute of Frauds, and yet would be good pur- 
ſuant to the Power, becaule atteſted by three Witneſſes, 
tho' not ſubſcribed by the Teſtator in the Preſence of 
three Witneſſes; and if the Power could bear this Con- 
ſtruction, it would be reaſonable to underſtand it accord- 
ingly, in a Caſe where the Teſtator muſt be admitted to 


have had this Power, and to have intended to execute it, 


ſince he recited this very Power in his Will; and it be- 
ing in caſe of a Will, which is the moſt favoured of an 

Conveyance, where, if Counſel had been adviſed with, 
they would have direCted the Teſtator to put a Seal to 
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would underſtand it ſo as to make the Charge effec- 


the Seal, not referring to the Will, but only to a Wri- 


the Circumſtances which the Party confined himſelf 


latter Words requiring a Seal, referred as much to the 


them; but here Mr. Fenwick the Teſtator was only flator in the 
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the Will, it would be very hard, that the plain In- 
tention of the Party ſhould be over- turned by the O- 
miſſion of ſo {light a Circumſtance; wherefore, this 
Power being capable of ſuch Conſtruction, the Court 


tual, and there was no Neceſſity to apply to this Court 
to help an Omiſſion, the latter Words which required 


ting purporting to be a Will. 


On the other Side it was ſaid by Mr. Attorney, that 
as this was a voluntary Charge, not for any Wife or 
Children, but for Legatees, if it had not purſued 


to, and preſcribed, as it would be void at Law, fo 
there was no Reaſon to aid it in Equity. That the 


Will, as to the Writing purporting to be a Will; and 

it was as neceſſary that this Inſtrument, by which 

the 2000 l. was to be charged upon the Eſtate, ſhould 

have a Seal, as that it ſhould be atteſted by three Wit- 

neſſes, for the Sentence was not compleat until the 

End, which declared the Circumſtances required to ex- 

ecute the Power: Allo the principal Caſe could not Where a 
be intended of a Will or Deviſe of Lands, for that Iand oughe 
muſt be ſuppoſed where a Man having Lands deviſes 6 1 


. | . 222 . Preſence of 
Tenant for Life; and the Will or Writing purporting to tree Wie 


be a Will, mult ſingly and alone operate upon the Power. neſſe- 


As to the ſecond Point; it was argued by Mr. Soli- 
citor General for the Plaintiffs, that there being two 
Witneſſes proving the Will to have been ſigned by the 
Teſtator Fenwick, in the Preſence of the three Wit- 
neſſes; this was ſufficient to eſtabliſh the Fact, and 
make the Will good; and it had been determined upon 
Debate lately in this Court, in the Caſe of a Will of 

Vol. II. 6 O Land 
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Land, chat where the Teſtator ſigned the Will, ai 

afterwards declared in the Preſence of three Wit. 

neſſes, that this was his Hand, and deſired the three 

Witneſſes to atteſt the ſame, who {ſubſcribed their 

Names in the Preſence of the Teſtator, this was ſuffi. 

cient. But the Counſel on the other Side inſiſted on 
(-)Show.68. the. Caſe of Lee (a) and Libb, as reported in Carthew 3 5. 
Rol. 32. where C. J. Holt was of another Opinion. 


Lord Chancellor ſaid, that tho' he himſelf inclmed 
to think the Will of the Land good, if the Teſtator 
ſhould acknowledge the Name to be his, and the Wit- 
neſſes ſhould ſubſcribe in the Preſence of the Teſtator, 
yet that Point ſhould be reſerved to the Defendant. 


Mr. Lutwyche for the Defendant: What has been 

{aid concerning the Intention of the Teſtator is wholly 

immaterial. If a Will of Land be made and ſigned 

by the Teſtator, and ſubſcribed by two of the moſt 

credible Witneſſes in the World, no Body can doubt 

but that it is the Teſtator's Will and Intention to pals 

his Eftate ; but the Words of the Statute of Frauds 

ſay, this ſhall not be a good Will; and as the Statute 

Hays ſo in the one Caſe” {o the * which the Teſta- 

3 has here preſcribed to himſelf, not to charge with- 

out a Writing under his Seal, is equally expreſs in the 

preſent Caſe. And this Charge does not operate by 

Virtue of the Will, or other Writing, but by Virtue 

of the Settlement, and like the Caſe where a Copyhold 

is ſurrendered to the Uſe of a Will, and the Will is 

afterwards made of theſe Copyhold Lands, ſuch a Will 

fag is good, tho but with two (b) Witneſſes, or indeed 

verſus Hag: without any Witneſs at all, becauſe the Copyhold pal- 
4. ſes by the Surrender, and not by the Will. 


Lord Chancellor: I take this Will to be a good one, 
and being ſo, to be a good Charge; the Power was in 
I the 
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the Disjunctive, 1ſt, in Reſpect of the Huſband, who 
could make a Will; and, 2dly, in Reſpect of the Wife, 
who could not make a Will, but only a Writing purport- 
ing to be a Will; but for the Satisfaction of both Parties, 
as it is a Matter of Law, let it be referred to the Judges 
of B. R. to be made a Caſe on both the Points; and. 
as to the laſt Point the Teſtator's not ſigning in thei 
Preſence of the Witneſſes, the Caſe to be made upon. 
the Depoſitions, and referring to them. 


And it was determined by the Judges of B. R. om 
Argument, that the Will was void as a Charge, for Want 
of being ſealed. 


| Rakeftraw & al verſus Brewer. ck 164. 
: | At the Rolls. 


= 23 HE Plaintiffs, as Repreſentatives of Henry Hoiford A Bill in E- 


late of Gray's Inn, Eſq; brought their Bill againſt dt, »" 


not lie to re- 


the Defendant, who was the Executor of 7ohn Brewer _— 
Eſq; late one of the Benchers of that Inn, to redeem a Chinese 2 
Mortgage of Chambers there made in 1687, and by ibe Inns of 


Court, but 
Aſſignment transferred to Bremer. The Terna mort» reg r 


gaged by Holford was for fifty- ſeven Years, being a muſtapplyto | 
building Term, which would expire at Lady-day +7 3 1, or to the | 


and the Bench gave a new Term for eleven Years to dude of 
| , the Society; 
Mr. Brewer, to commence from the End of the for- ſcus, if on 


mer, and he was the firſt Perſon who was in Poſ- Abplicgtion 


to the Bench 
ſeſſion of the Chambers under the Mortgage, but they refer the 
had not been in Poſſeſſion for twenty Years, ſo that bi Benet, 
the Plaintiffs came within Time. They firlt petitioned in Equity. 
the Bench to be admitted to redeem, and thereupon Cos pete 
the 2 1ſt of May 1726, an Order of Penſiori was made, newable 


31 IE T t 
reciting that the Matter in Diſpute betvoixt the Par- gigen it to 7. 


ties was Matter of Account, which the Bench was not gain ai 


capable of taking, and the Mortgage of long ſtand- from the ori- 


ing: ginal Land- 
RAS | | 85 lord to com- 
mencę after the old one; this new Term ſhall be ſubj ect to the old Equity of Redemption. 
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ing; but that the Plaintiffs were at Liberty to ſeek 
their Remedy in a Court of Equity, as they ſhould be 
adviſed; upon which the Plaintiffs brought their Bill, 


And it was inſiſted by the Defendant, that theſe 
Chambers mortgaged being in an Inn of Court, where 
the Students were to enjoy Quiet without Diſturbance, 
the Plaintiffs ought to apply to the Bench, and if not 
redreſſed there, then to the judges of the Society; 
but that the Courts at Weſtminſter had been always 
pleaſed to decline interpoſing therein; and the rather 
tor that the legal Eſtate of all the Chambers of the 
Houle was in Truſtees; and the Order of Penſion 
which granted Terms in Chambers, paſſed no legal 
Title, nor were the Benchers that made {ſuch Order 
ſeiſed of the legal Eſtate; and tho' a Bill which was 
only to forecloſe the Equity of Redemption, and ſup- 
— the Plaintiff to have a legal Title, might be pro- 
per, yet in the preſent Caſe it was otherwiſe, ſince 
the Plaintiffs neither had, nor could have it, eſpecially 
as they were the Daughters of Mr. Holford the Mort- 
gagor, who were not capable of having the Chambers, 


Maſter of the Rolls: 1 would not meddle with ih 
Title to Chambers, which is no legal one, but the 
Benchers themſelves having recommended it to the 


Plaintiffs to come hither, and left them at L iberty to 


make this Application, therefore the Bill is proper. 


It was then urged for the Defendant, that if the 
Plaintiffs were proper to redeem the old building Term 
of fifty-one Years, which would expire at Lady-Day 
1721, yet they could have no Title to the additional 
Term of eleven Years, which was diſtinct from, nor 
interfering with the other Term, but independent 
thereof, and to commence from the Expiration of the 
former, granted by the Bench in pure perſonal Fa- 

1 vour 
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vour and Kindneſs to Mr. Brewer their Brother Bencher: 
Whereas had it been asked for by the Plaintiffs, it pro- 
bably would have been denied, and they being Women, 
were not capable of having Chambers by Virtue of a 
new Grant; tho' perhaps if an old Term came from 
4 Member to Executors who were no Members, they 
might have a reaſonable Time to diſpoſe thereof; but 
no Inſtance could be given where one, not a Member, 
had a Chamber by an original Grant, 


Sed per Cur: This additional Term comes from the 
old Root, and is of the ſame Nature, ſubject 
to the ſame Equity of Redemption, elſe Hardſhips 
might be brought upon Mortgagors by the Mortga- 
gees getting ſuch additional Terms more eaſily, as 
being poſſeſſed of one not expired, and by that Means 
worming out and oppreſſing a poor Mortgagor ; where- 
upon a Decree for Redemption was pronounced by 


the Maſter of the Rolls, and that afterwards (a) affirmed («) Sab. 12 


upon an Appeal to the Lord Chancellor. . 
Pit fields Caſe. Caſe 165. 

Lord Chan- 

(A Cauſe by Conſent.) celle King, 


By a Mar- 


1 PON a Marriage Settlement, Part of the Lands 

were ſettled on Pitfield the Huſband for Life in 
Poſſeſſion, Remainder to the Wife for Life, Remain- 
der as to Part to Truſtees for 50 Years. Other Lands 
were ſettled on Pitfeld the Husband's Father for Life, 
Remainder to Pitfield the Husband for Life, Remainder 


riage Settle- 
ment a 
Term for 
Years is cre- 
ated to raiſe 
5000 l. Por- 
tion for 
Daughters, 
vayable at 


to the ſaid Truſtees for 500 Years, Remainder as to their Age of 
twenty-one 


Vol. II. 6 P all TE, 


Proviſo if any of the Daughters attain the Age of twenty-one or marry in the Father's Life-time, 
then the Portion to be paid within a Year after the Father's Death. Alſo if any of the Daughters 
die before her Portion payable or before her Age of twenty-one or Marriage, her Share to go to 
the Survivor; there was Iſſue a Son and three Daughters, the firſt of whom married and recei- 
ved her Portion; the ſecond attained twenty-one, married and died without Iſſue, and her Huſ- 
band adminiſtred; the third Daughter ſurvived both her Siſters: Reſolved the Huſband as Admi- 
niſtrator of the ſecond Daughter is intitled to her Share of the 50001. ſhe having lived to twenty- 
one, ſo that the Right veſted in her, and the Payment was only ſuſpended till her Father's Death. 
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all the reſpective Premiſſes, to the firſt and every 
other Son of the Marriage in Tail Male ſucceſſively, 
Remainder to the Uſe of Truſtees for 500 Years ; 
and the Truſt of the ſeveral Terms for 500 Years 
was to raiſe 50001. for the Portions of the Daugh- 
ters, payable at their Ages of twenty-one or Mar- 
riage, with a Proviſo that if any of the Daughters 
ſhould attain the Age of twenty-one or Marriage, in 
the Life of the Father, then her Portion to be paid 
at the End of the Year after the Death of her Father, 
and with another Proviſo, That if any of the ſaid Daugh- 
ters ſhould die before her or their Portion or Portions be- 
came payable, and before her or their Age of twenty-one or 
Marriage, her or their Share or Shares to go to the ſurvi- 
ving Daughters or Daughter. 


There was Iſſue by the Marriage one Son and three 
Daughters, Elizabeth, Anne, and Mary, the eldeft Daugh- 
ter Elizabeth was married to Sir Thomas Clerk, and a 
larger Portion given her than was ſecured to her by 
the Marriage Settlement, and ſo her Third of the 
50001. was ſatisfied. The Grandfather and Wife died, 
and the ſecond Daughter Anne having attained twenty- 


one married in the Father's Life-time, and died before 


her Father without Iſſue, her Husband adminiſtred 
to her, after which the Father died. 


The Queſtions were, who ſhould be intitled to the 
third Part of the 5000 l. which Anne the middle Daugh- 
ter would plainly have had a Right to in caſe ſhe 
had ſurvived her Father; 1/7, Whether it ſhould fink 


Into the Land, foras{much as the Daughter died be- 


fore the Portion became payable, and ſo the Son take 
Advantage of it? Or 


| 2dly, Whether by Virtue of the Proviſo, the youn- 
geſt Daughter ſhouid be intitled as Survivor, the 


4 middle 
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middle Daughter dying before the Portion became 
payable ? Or 


zaly, Whether it ſhould not go to the Husband of 
the middle Daughter Anne, as Adminiſtrator to his 
Wife, ſhe having lived to her Age of twenty-one and 
been married ? 


4 
* 
= 
4 4 
we 
= 
* 
be 
wo 
| * 
4 
* 
= 
4 


For the Son and Heir it was urged, that the conſtant 
Difference was between a Legacy out of a perſonal 
Eſtate, and a Portion out of Land, that if a Portion 
be given out of Land payable at a future 'Time, and 
the Daughter dies before that Time comes, the Por- 
tion 1s to fink into the Land for the Benefit of the 
Heir, let him be Heres factus or natus; and this was 
the preſent Caſe, as Anne the middle Daughter died in 
the Life of her Father, and the Portion was not paya- 
ble until the End of the Year after the Father's Death. 


For the youngeſt Daughter it was ſaid, that by the 
latter Proviſo in the Settlement, if any of the Daughters 
ſhould die before her Portion became payable, the ſurviving 
Daughter was to have her Share, and the middle 
Daughter dying in her Father's Life-time, ſhe died be- 
fore her Portion became payable ; and therefore, Oc. 


— — = ——.—— 
—— —— 


— . —— —— 


But on Behalf of the Husband the Adminiſtrator, 
Mr. Solicitor General Talbot contended, i ſt, That as to 
the youngeſt Daughter ſhe could not be intitled to it, 
becauſe the middle Daughter did attain her Age of 
twenty-one, and was married: Whereas to intitle the 
Survivor to take, the other Daughter mult have died 
under twenty-one or Marriage. 
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2dly, That this third Part of the 5000 J. Portion 
would not ſink into the Land, becauſe the Reaſon of 
that Conſtruction was for the Benefit of the Heir, in 
| Prefe- 
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Preference to the Adminiſtrator of the dead Daughter, 
where ſuch Daughter died before twenty-one or Mar- 
riage, ſo that ſhe had no Occaſion for her Portion, no 
want of it to advance her in Marriage, nor cbuld ſhe 
diſpoſe of it by Deed, or by any Act in her Life- time, 
until her Age of twenty-one ; whereas that Rea- 
fon could not hold in the preſent Caſe, the Daugh- 
ter having attained twenty-one, and being married : 
That the Meaning of this Proviſo was a prudent Cau- 
tion to prevent a Sale of the Reverſion of the Land li- 
mited to the Father, in the Father's Life-time, which 
had been found by Experience to diſtreſs and ruin 
Family Eſtates, but it was hard, when the Term 
was come into Poſſeſſion, that the Husband who mar- 
ried this Daughter ſhould have no Portion with her. 


And of this Opinion was the Lord Chancellor ; who 
obſerved, that Equity had ſtrained ſometimes, to help 
a Daughter married in her Father's Life-time, to her 
Portion, but never to deprive a married Daughter 
thereof: His Lordſhip likewiſe ſaid, that this laſt 
Proviſo, If any of the Daughters attained to twenty- 
“ one Years or Marriage in the Life of the Father, 
then ſuch Daughter ſhould have her Portion paid to 
* her at the End of one Year after the Father's Death”, 
was without any negative Words that ſhe ſhould not 
be paid her Portion till then; but the Meaning of it 
was, that then in all Events, even though the Grandfa- 
ther of ſuch Daughter, who had Part of the Eſtate 
compriſed in this 500 Years Term limited to him for 
his Life, had been living, the Reverſion ſhould notwith- 
ſtanding have been ſold for the railing of this Portion. 


** X : 4 © $0. N 372 . * A” & E * * * * 8 
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So it was decreed, that the Huſhand of Anne the ſe- 
cond Daughter ſhould have the third Part of the 50001. 
with Intereſt from the End of the Year after the Fa- 
ther's Death, raiſed by the Sale of a third Part of this 
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erm, and if that not ſufficient, then in caſe the Son 
who was Tenant in Tail ſhould happen to die without 
Iſſue Male and under twenty-one, the Adminiſtrator of 
Anne thould have Liberty to apply to the Court to be 
paid what remained due out of the other Term, which 


was to arile by the Settlement on the Son's Death with- 
out Iſſue Male. 


Sir John Eyles and others, the Truſtees Caſe 166. 
for the South-Sea Company, verius 574 Go 
Ward. 


\ 


\ 


HE Plaintiffs had recovered a Decree ſor a great Sufficient it 
Sum of Money, with Intereſt to be computed by 1 

the Maſter; the Maſter made his Report, which was filed before 
not filed within four Days after the making and ſign- r 
ing, but was filed before any Proceedings had thereon; N 
and on filing the Report, it was moved and order- ichn four 
ed, that the Report ſhould be confirmed rift; when Days ade 
it was to be made abſolute, it was ſhewn for Cauſe, 
that by a ſtanding Order of this Court made by the 
Lords Commiſſioners in the 4 V. & M. it was directed, 
that all Reports ſhould be filed within four Days after 
the making, otherwiſe no Decree, Order or Proceedings, 
to be had thereupon. 


Mr. Solicitor General and Mr. Lutwyche : Tt 1s ſufficient 
if the Report be filed before any Proceedings or Or— 
der made thereupon, and the Parties are under no 
Manner of Inconvenience, though the Report be not 
filed within four Days after the making; and agreeable 
hereto is the conſtant Practice. 


Lord Chancellor asked Mr. Price the Regiſter how the 
Practice was? who ſaid, that it was ſufficient if the 
Vol. II. 65 Q - Report 
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Report were filed before any Proceedings had there. 
upon, tho this were not done within four Days after 
the making; which his Lordſhip agreed to, adding 
that this was the Spirit of the Order, though the Let- 
ter ſeemed other wiſe; and the conſtant Practice being 
according to this Conſtruction, many hundred Reports 
would be liable to be ſet aſide, if the Order ſhould be li- 
terally obſerved ; and no Motion was ever known to have 
been made for filing a Report nunc pro tunc. 


Wherefore the Court took it to be well enough ; 
though in this Caſe the Motion to confirm the Report 
nif cauſa was made the ſame Day that the Report was 


filed. 


Cale 167. Lord Brook verſus Lord and Lady 


Lord Chan- H eV tfo A A. 


cellor King. 


Lance ates IE George Strode deviſed diverſe Manors and Lands 


veyed to 45 . 5 | 
Truſtees, in — to Truſtees and their Heirs, in Truſt (after ſeve— 


Truſt as to 


one Moiety ral other Truſts ſince determined) for his two Gran- 


to 4. an In-. daughters, the Counteſs of Hertford married to the Earl 
fant in Tai 


3 Hertford, and Frances Lady Brook Wife of the late 


be Lord Brook, for their Lives, Share and Share alike, 
of Age) in Remainder to the Heirs of their reſpective Bodies, and 


Lal 4the to the Heirs of their Bodies reſpectively, with diverſe 


Infant brings 


a Bill.for a Remainders over. The Teſtator died long ſince; Lord 
e and Lady Brook died, leaving the Plaintiff the Lord 
e Brook an Infant, the only Iſſue of their Bodies. | 
tition, but 


the Truſtces not to convey till the Infant is of Age, that he may join in confirming the Par- 
tition. 


The Plaintiff brought this Bill for a Partition, and 
that the Truſtees ſhould convey the legal Eſtate of the 
ſeparate Moiety to be allotted to the Plaintiff the Lord 
Brook, on this Partition to him and the Heirs of his 

2 N Body 
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Body, in Regard, tho' there might be a Doubt whe- 
ther the Lady Hertford had more than an Eſtate for 
Life (the Words of Inheritance being ſubſequent to 
the Limitation to the Heirs of the reſpective Bodies 
of the Daughters) yet as to the Plaintiff the Lord 
Brook, who was the only Son and Heir of the Lady 
Brook, it muſt be agreed he was intitled to an Eſtate- 
tail ; which was admitted. 


Lord Chancellor: Decree a Partition, and for that 
Purpoſe let a Commiſſion iſſue to allot one Moiety in 
Severalty to the Plaintiff the Lord Brook, and the 
other Moiety in Severalty to Lady Hertford, to hold to 
them according to their reſpective Eſtates which they 
are intitled to under the Will, and let the Plaintiff 
and the Defendant the Lady Hertford be reſpectively 
quieted in the Poſſeſſion of the Premiſſes ſeverally to 
be allotted as aforeſaid; but foraſmuch as the Infant 


Plaintiff cannot join in a Conveyance of the Moiety 


to the Lady Hertford, ſo that there cannot be mu- 
tual Conveyances, let the Conveyances to be made by 
the Truſtees of the legal Eſtate be reſpited, until the 
Infant Plaintiff comes to twenty-one or farther Order 
of the Court, at which Time all Parties intereſted 
may join in mutual Conveyances. 


Then it was objected that the Will of Sir George 
Strode, under whom the Infant Plaintiff the Lord Brook 
claimed, was not proved. 


Cur': This will not be material; for an Infant, when 


Plaintiff, is as much bound, and as little privileged, 
as one of full Age. 
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Term. Paſche, 


1729. 


Caſe 168, Fox & al verſus Ayde & al. 


(Heard firſt by Default 5 July 1728, and alſo on Defen- 
dant s ſnewing ok the 5th of May 1729.) 


A Modus, HIS was a Bill brought to eſtabliſh a Modus in 
——— Favour of the Inhabitants of the Pariſh of Stur- 


the Pariſhio- fon in Nottinghamſhire ; the Modus was, in Confidera- 


ners made . 3 
te Tithe tion that after the Graſs was cut, the Pariſhioner at 


Graſs into his own Coſts and Charges did make the Tithe Graſs 
Hay, there- 


fore the Fa- into Hay, by ſtrewing the Graſs upon the Ground, 


riſhioners 


2 (which 1s called tedding of it) and afterwards gathering 
nhabitants \ 

within the it into Week and Wind-rows, therefore the Perſons 
oy that inhabited within this Pariſh (which Pariſh ap- 


Lithes fo peared to be the greateſt Part thereof Meadow Land) 
the Herbage 


of dry and Were to pay no Tithes for the Herbage of dry and un- 


unprofitable profitable Cattle. 
Cattle; and 


tho* proved that the Pariſhioners Time out of Mind had paid no Tithe of this Herbage, vet 
the Court held it to be a material Object on to the Modus, that Foreigners living out of i: e 
Pariſh made the Tithe Graſs into Hay, and yet paid Tithe Herbage. 


1 But 
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But tho' it was proved in the Cauſe that the Pa- 
riſhioners had not Time out of. 908 paid Tithes for 
the Hefbage of dry ad affe Cattle, yet thete 
Was no Evidence that this Excuſe for, not paying, of 
Tiches of Herbage, was in Conſideration of the Pa- 
rilhioners making Tithe Graſs into Hay. On the o- 
ther Hand it was proved, that Foreigners, thoſe who 
lived out of the Town, made the Tithe Graſs into 
Hay, as well as the Inhabitants, and yet paid Tithe 
Herbage. Allo it was proyed by the Plaintifts, that 
the Graſs Was tedded and ſpread, and not divided 
into Heaps or Cocks, until the ſame was made 
into Hay; that in 5 Pariſh there was a Vicar 
endowed with the ſmall Tithes, the ReQory an Im- 
propriation, and that the Vicar had 40 J. per Annum 
out of it. 


Lord Chancellor: 1ſt, This may be a good Cuſtom or 1 
Modus, to excuſe the Occupier of the ſame Land held it to be 
wherein the Pariſhioner made Graſs into Hay from 2 
paying Tithes for the After-Herbage, but it can be making the 
no good Modus to excuſe the Herbage Tithe of other 8 
Land, for at that Rate a Man might mow and make ſhould not 


3 W pp © . -— only excuſe, 
into Hay only a ſmall Parcel of Ground containing a- that Ground 


LEN" ; F 5 | 38” ; gh Ing 
bout a Quarter or Half an Acre of Land, and by this from paying 


trains 3” +, "OH ee 2444 „ | Tithes for 

Metis be excuſed from the Tithe Herbage of 100 Head Herbage,, 

of Cattle. INE 
haps.a ſmall , 


Quantity of Meadow Ground, by making the Graſs thereof into Hay, ſhould excuſe the greatet 
Part of the Ground of that Pariſh from paying Tithe Herbage. | 


2dly, It ſeems to me à material Obſeckion againſt 
the Cuſtom, that Foreigners living out of the Pariſh, 
though they have no Privilege of being Tithe-free as 
to their Herbage, yet have made the Tithe Graſs into 
Hay, which looks as if it was the Uſage of that Pa- 
| riſh 
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riſh for the Pariſhioners to make their Graſs into Hay 
of Courſe. 


— 


3dly, It ſeems material what ſome of the Witneſſes 
have proved, that in this Pariſh che Pariſhioners when 


they cut down the Graſs, did not divide it into ten 


Parts, until ſuch Time as they had made it into Hay; 

for of Conſequence the Parſon could not have any 
Opportunity of making his Tithe Graſs into Hay 
himſelf. he 


But, 4thly, It being objected, that the Conſidera- 
tion of making the Tithe Graſs into Hay for the Be- 
nefit of the Rector, could be no Conſideration as to 


the Vicar who was intitled to the {mall Tithes of 


 Herbage 


* Lord Chancellor: That (a) is nothing, for originally 


the Tithe and of common Right the Parſon was intitled to all the 
lg nar Tithes, as well {mall as great, and the Modus (ſuppo— 


3 ſing it to be a good one) muſt have been Time out of 
ar to tne 


Payment of Mind, and conlequently muſt have begun while the 


a ſmall Tithe Parſon was ſeiſed of the ſmall, as well as of the great 


. due to the . . | A 
Vicar, be- Tithes; and when afterwards the Vicarage was derived 


cauſe all the out of the Parſonage, and the Parſon by Conſent of 
Tithes did at 


frſt belong the Patron and Ordinary endowed the Vicar with theſe 
to the Far- {mall Tithes, this ſhall not prejudice the Pariſhioners, 


ſon, during 


which Time Or deprive them of the Benefit of enjoying their Modus | 


he might a- 
gree to this 
Modus, 


which they before were intitled to. 


5thly, It was objected, that the Pariſhioners de jure 
ought to make the Tithe Graſs into Hay. 


2 But 


(a) See for this in Yelv. 86. Cro. Jac. 116. Green verſus Auſtin ; but 


ſee alſo 3 Bulſt. 220. Vintall verſus Child, and 2 Keb. 212. Brown ver- 


fus Haytoood, contra. 
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But Lord Chancellor declared the Law to be other- 4 * om 
wiſe, and interrupted the Counſel when they began to She 
to ſpeak to this, ſaying that all the Pariſhioners were 1 _— 
bound to do was, to cut down the Graſs and divide Heaps or 
it into ten Parts, after which the (a) Parſon was to d 
make it into Hay. And that this had been ſo reſol- make it int 
ved in a Devonſhire Cale, (the Caſe of one Reynolds;) 2 
however, in Regard Foreigners having Meadow Land 

in this Pariſh made their Tithe Graſs into Hay as 

well as the Pariſhioners, and yet paid Tithe of the 
Herbage; and by Reaſon of the other Objections above- 
mentioned, it would be too much in a Court of Equi- 

ty to eſtabliſh this Modus, eſpecially where it was in- 

ſiſted upon (as in this Caſe) that the Pariſhioner's 

making Tithe Graſs into Hay did not only excuſe the 

Herbage of that Ground from Tithe Herbage, but alſo 

all the Tithe Herbage that the Pariſhioner was to pay 

for any Land he depaſtured within the Pariſh, tho! it 


might be a great Parcel of Paſture Land, and tho' the 


ſame might be fed all the Year. 


Diſmiſs the Bill with Coſts, but without Preju- 


dice as to any Litigation, that may be made touch- 
ing the {ame at Law. | 


Barry verſus Edzeworth. Cale 169. 

At the Rolls. 

Udith Only had a Siſter the Plaintiff Elizabeth, Wife Abridzment 
of the Plaintiff Barry, and intending to marry the Array 


Equity 178. 
Defendant Edgeworth, the Wedding Day was appointed Iris all 


and the Wedding Cloaths bought, but before Marriage P Landnd 


„ „8, Eftate in D. 
Judith to I. S. De- 
creed a Fee 


paſſes, theſe Words carrying not only the Lands but alſo the Teſtator's Intereſt in the Land. 


(a) See 1 Rol. Abr. 644. accord'. But ſee alſo 1 Rol. Rep. 172. con- 
tra; and note, the Tithes are called the Tithe of Hay and not of Graſs. 
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Judith Only falling fick made her Will, by which ſhe 
deviſed all her Land and Effare in Upper Catesby i 
Northampronſhire, with all their Appurtenances, to / 
liam Edgeworth of St. Marguret's Elquite, without (ay. 
ing for what Eſtate. After the Teſtatfixs Death, the 
Plaintiff being Heir at Law brought Het Bill for the 
Writings. | 


The Defendant the Deviſee confeſſed he had the 
Writings, but inſiſted that he bad the fihieritatice and 
Fee-ſimple of the Ptemiſſes, arid cotiſequeiitly was in- 
ticled to the Writicigs, Wheretipon the {6le Qtieltion 
was, whether the Defendaiit Edgeworth had an Eſtate 
for Life only, or an Eſtate in Fee, by Virtue of this 
Will ? 


It was objed, that only an Eſtate for Life paſſed 
in theſe Iards; for where 4 Man deviſes his Land 
and Eſtate in ſuch à Place, it deſcribes only the Thing, 
and not the Intereſt in it, and the Words in Upper 
catesby do nothing but Poitit ovit the Lotality of 
the Thing, and Lands and Eſtate in this Cale are 
{ynonymous. 


Mlaſter of the Rolls: The Caſe of the Counteſs bf 

(a) Salk. (a) Bridgewater verſus The Duke of Bolton, ſeems to 
Rs have ſettled the Law in this Point, it being a Re- 
ſolution given on great Conſideration, in which 

the Lord Cowper, when of Counſel, dilcouraged a 

Writ of Error in Parliament; and the Lord Chief 


Juſtice Holt, who pronounced the Judgment of the 


Court, laid it down as a Rule, that a Deviſe of all 
* one's real Eſtate; comprehends not only the Thing but 
LL Aches alſo the Intereſt in it; the Word [ Eftate | naturally 
rurally fieni- ſignifies the Intereſt rather than the Subject, and its 


hez rather . 


the Intereſt primary Signification refers thereto; and tho' the De- 
in the Thing viſe be of all her Land and Eftate in Upper Catesby, this 


than the 
Thing it ſelf, 1 15 
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is not reſtrictive with Reſpect to the Eftate intended 

to paſs by the Will, but only as to the Land, as if the 
Teftatrix had Land in another Pariſh, (ſuppoſe for In- 

ſtance in Lower Catesby) thoſe Lands in Lower Ca- 

zesby could not have paſſed by the Will; and as the 

Word([ Eſtate ] (a) has been agreed and ſettled to canvey (a) 2 Vern. 
a Fee in a Will, at would be dangerous to mfineapan it; - 
for then none could give any Opinion thereupon ; and Chan. 264. 
theſe Words, or the like, are frequently made Uſe of 

in Wills: Beſides, the Word | Eſtate] if it did not paſs 

a Fee in the preſent Caſe, would be quite void; ſince 

the Deviſe of the Lands did before of it ſelf paſs an 

Eſtate for Life, and no Word in a Will ſhall be re- 
jected that can have any Conſtruction. 


: 


Diſmiſs the Bull. 
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At the Rolls. 


Caſe 170. Cleaver verſus Spurlng. 
A Freeman lom Cleaver, a Freeman of London, had a Son 


f Lond ; : 
9 5 and three Daughters, and advanced all his Chil- 


one Child, dren in Marriage in his Life-time; his Son died lea- 


advances 


that Child ving Sons, all his Daughters died alſo in his Life-time, 


in Fat except his eldeſt Daughter Hannah, whom the Father 


only, the 


Child ſhall advanced in Marriage above forty Years before his 


3 Death, but the Certainty of the Portion did not appear 


out bringing under the Father's Hand, . who by his Will, taking 
3 cc. Notice that he had advanced his only Daughter in 


b Marriage, gave to her 35 J. provided that if ſhe or 


For the only her Huſband ſhould refuſe to give a Releaſe to his Ex- 
Meaning of ecutors after his | the Teſtator's | Death, or ſhould 
bringing the 


Child'sShare any ways trouble or diſturb them, upon any Claim 


3 or Pretence by Virtue of the Cuſtom of London, that 


make an E- the Legacy of 351. given to his Daughter, ſhould go 
quality ®- over to the Children of his youngeſt deceaſed Daugh- 


mong the 


Children, ter; and gave the Bulk of his perſonal Eſtate (being 


Leaſehold) to his two Grandſons the Sons of his de- 


ceaſed Son, and died leaving a Wife and one only 
ſurviving Daughter, 
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In this Cale, iter folemp *. it was ws eee 
1/2, That if the Daughter had been advanced only in 

Part, ſhe ſhould (a) ſtill have come in for her full Or- (4) Salk. 
phanage, for that the Child's bringing her partial Ad- . 2345 
vancement into Hotchpot, is only in Order to make 629, 754 
an Equality among the Children, and not for the Be- 

nefit of the Mother, or to increaſe the dead Man' 8 

Part. | 


2 aly, That 77 a Pen having ſeveral Childrens! Or ub; 2 


one Child, does (b) fully inn all his Children, * 
his ſingle Child, this ſatisfies the Cuſtom, and is the ch ad 
ſame as if the Teſtator had no Child or if the Huſ- bas in his 


Life- time 
band Freeman before his Marriage compounds with his fully adyan- 
intended Wife as to her cuſtomary N it 18 the ſame colin? ths 

as if there was no Wife. | *# | his Children, 

it is the ſame 

as if there was no Child, and the Freeman' may diſpoſe of his Eſtate as if there was none; ſo 

if a Freeman compounds with his Wife before Marriage for her cuſtomary Part, it is the ſame 
as if no Wife, (65) See the Caſe of Blunden verſus Barker, Vol. I. 


34h, That if the Freeman ſhall have advanced his 172 Fee. 


Child in Marriage, and the Certainty of that Advance- ma 


ment does (c) not appear under the Freeman's Hand, Child on 


this muſt be intended and taken to be a full and com- 1 2] 


pleat Advancement; and his Honour ſaid that the Ad- tainty of that 
vancement in the preſent Caſe being made about forty py of 


ment does 
Years before the Death of the Freeman, this Declara- not appear 


under the 


tion in the Will, that the Daughter was fully advan- Freemans 
ced was an Evidence thereof; eſpecially it being ſo a0 


38 


difficult a Thing for the Legatees in the Freeman's a a full Ad. 


Will to prove an Advancement made at that great bur the 


Diſtance of Time; but it being objected, that the Fa- Freeman's 
ther s own Declaration in his Will was of very little Neckaration 


alone in his 


Avail, ſince at that Rate it would be in the (4) Power Will that he 
of every Freeman, by making ſuch Derma to 8 


vanced his 
his Child, is not 


of itſelf ſuf- 


ficient Evidence, (e) Salk, 426, 1 Vern. 216, 2 Vern, 630. (4) See Blunden verſus 
Barker, ubi ſupra. 
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his Child of the Orphanage Part: Thereupon a Proof 
was rend, that the Daughter's Huſband had himſelf 
confeſſed he had received above 1000 J. Portion with 

his Wife from the Freeman at his Marriage, which was 
ſatisfactory. | fl Tot 928 


\4ebly, It was urged that fill the 354 Legacy ought 


to be paid to the Daughter, and it would be hard to 


conſtrue the inſiſting in a Court of Juſtice upon a 
| Matter as one's Right, to be a Forfeiture, eſpecially 


when it was the Right of a Feme Covert. 


The Ft To which it was anſwered, that the Father having 
Win gives given this Legacy of 35 J. to his Daughter, upon the 
over, Expreſs Condition that ſhe or her Huſband ſhould make 
e no Claim, nor give any Diſturbance to the Executors, 


to giveaRe- UPON Pretence of the Cuſtom of London, and the Huſ- 


leaſe, or put hand and his Wife having inſiſted upon the Cuſtom, 


the Execu- 


tors to any the ſame was a Forfeiture of the Legacy; and how- 


Trouble, ever it might have been conſtrued to be intended only 
then her Le- 


. . 


gacy of 35 l in terrorem, yet being deviſed over, and by that Means 


les gigen a Right to this Legacy being veſted in a third Perſon, 


Children; a Court of Equity could not divelt it. 
the Daugh- | 


ter claims her Orphanage Part, and her Huſband joined in the Claim, and does not claim theg5 l. 


Legacy. Decreed the Daughter and her Huſband's claiming the Orphanage Part was a Forfei- 
ture, and the 35 J. being veſted in the Deviſee over, Equity will not diveſt it, 


And the Maſter of the Rolls compared it to the Caſe 
of a Deviſe of a Legacy to a Child, upon Condition 
that ſhe married with the Conſent of the Executor, 
but if {ſhe ſhould not marry with ſuch Conſent, 
then the Legacy to go over; though this (he ſaid) 
was againſt the Rule of the Civil Law, according 


to which maritagium debet eſſe liberum, yet it is a 


good Condition by our Law, and when the Legacy is 

once veſted in the Deviſee over, Equity cannot fetch it 

back again. Allo there was no Colour to help the 
I 


Defendant 
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Defendant the Daughter to her 35 J. Legacy, ſince ſhe 
had made no Claim to it by her Anſwer; and as to 
its being the Right of a Feme Covert, all perſonal 
Things were under the Power of the Huſband, who 
could either releaſe or forfeit them; wherefore the 
Court decreed that the Daughter was barred of her 
cuſtomary Part, as being fully advanced, and likewiſe 
that ſhe and her Huſband had forfeited the 3 5 J. Lega- 
cy by her claiming her Orphanage Part and by Reaton 
of the Deviſe over. 


| Caſe 171, 
Cray verſus Willis. Ar the Ruli 


two Execu- 


B. and C. making them Executors, and died; tors B. and 
upon the Death of B. the Queſtion was, Whether ©- point. 
. 2 : ing them re- 
this being a Matter Legatory, and ſueable in the Spi- fidury Le- 
ritual Court (where Survivorſhip would not be allowed) __ 
the Survivor {ſhould be liable to account with the Re- whole ſhall 
preſentative of the deceaſed Executor? And after Time ie tod. 
taken to conſider of the Cale, his Honour now gave 


his Opinion. 


„ Bequeathed the Surplus of his perſonal Eſtate to 4. makes 


Maſter of the Rolls: A Right of Survivorſhip is as 
good as a Right by Deſcent; neither 1s there any Thing 
unreaſonable or unequal in the Law of Jointenancy, 
each having an equal Chance to ſurvive ; and the Du- 
ration of all Lives being uncertain, if either Party has 
an ill Opinion of his own Life, he may ſever the Join- 
tenancy by a Deed granting over a Moiety in Truſt 
for himſelf ; ſo that Survivorſhip can be no Hardſhip, 
where either Side may at Pleaſure prevent it. It is 
plain that at Law in Caſe of a Grant of a Term for 
Years to two, the Thing granted muſt furvive, if the 
Jointenancy be not ſevered. 
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The hardeſt Cafe of a Jointenancy, and which was 
thought fo to be in the Houſe of Lords, was that of Vl. 
kinſon verſus Spearman cited in Cook verſus Cook, 2 Vern. 
545. where one devifed Lands to his two Daughters and 
the Heirs of their Bodies, one of them died leaving Iſſue, 
and the Surrivor claimed the Whole, they having been 
Jointenants for Life, with ſeveral Inheritances ; the 
Lords were inclinable to give a Moiety to the Iſſue of 
the Daughter who died firſt; but the Judges inform- 
ing their Lordſhips, that the Law was ſettled in this 
Point, They would not alter it. A Right of Survivor- 
ſhip is much more reaſonable than a Right by Occu- 
pancy ; and yet this latter, as unreaſonable as it was, 
prevailed until the Statute of Frauds took it away. 


But put the Cafe of a Truſt inſtead of a legal Eſtate, 
or {uppoſe Lands are granted for Years to 4. in Truft 
for B. and C. B. dies, and his Executors get a Moiety 
of the Term aſſigned to them by the Truſtee, yet a 
Court of Equity would help the ſurviving Join» 
tenant to that Moiety againſt the Executors of him 
who died firſt. 2 Vern. 556. Aſton verſus Smallman. 
Now this is pretty near the preſent Caſe, which is that 
of a Truſt, ſince every Executor after Debts paid, is a 
Truſtee for the Legacies. | 


But it is objected, that in Caſe of a Legacy given to 


two, it ſhall not ſurvive, becauſe a Legacy is recover- 
able in the Spiritual Court, where the Rule of the Civil 
Law takes Place, which Rule is againſt Survivorſhip. 


Reſp. 1 do not ſee that a Court of Equity ſhould, 
even in Caſe of a Legacy, judge according to the Civil 
Law, but ought rather to purſue the Common Law, 
which is the general Law of the Land ; for all Lega- 
tees are Volunteers, and ought to ſtand or fall by the 


I Rules 


* „ 66 
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Rules of the Common Law. And that this Court does 
in other Caſes determine the Right of Legacies accord- 
ing to the Rules of the Common, and not of the Ci- 
vil Law, is plain from a common Caſe ; as ſuppoſe I 
devife to my Daughter 1000 l. on Condition that ſhe 


marry with her Mother's Conſent, with a Deviſe over 


in Cafe {he does not marry with ſuch Conſent ; if the 
Daughter does marry without her Mother's Conſent, 
a Court of Equity determines the Deviſe over and 
the Condition to be good, though the Civil Law ſays 
they are both (4) void, for by that Law maritagium 
debet eſſe liberum. And if à Court of Equity is to de- 
termine according to the Rules of the Common Law in 
the Caſe of one Legacy, why not in others? Beſides, 


(a) See the 
preceding 


Cale, 


in Caſe of a Legacy or Term for Years given to two, 


if the Executors aſſent to the Legacy, and one of the 
Legatees dies, the Legacy then will be admitted to 
ſurvive, becauſe by the Conſent of the Executors the 
Legacy is become a legal Property, and conſequently 
determinable according to the Rules of the Common 
Law. 


Now it is not very reaſonable that when the Debts 
are all paid (as they are in this Cafe) the Executors 
delaying to give their Conſent to do what in Equity 
they ought, nay what they are compellable to do, viz. 
to conſent to a Legacy, ſhould defer the veſting a legal 
Right in a third Perſon. 


But if this were ſo, here is an implied Aſent If I 
deviſe a Term for Years to my Executor, who enters 


generally, he may 2 facie take as Legatee, this be- 


ing more for his Advantage; tho' it is otherwiſe where 
I deviſe a Term to my Executor for Life only, with 
Remainder to J. S. Becauſe if the Term were veſted in 
the Remainder-man, it could not be diveſted out of 
him again, and ſo might make a Devaſtavit, 1 Roll. 

Ahr. 
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Abr. 619. Cro. Elia. 347. Punnel verſus Fenn; and tho 
the preſent Cale is of a Deviſe of a Surplus, and it muſt 
be admitted, that until Debts, Gr. are paid it cannot 
be known what that Surplus 1s, yet here where all the 
Debts and Legacies are paid, it may well be known 
what it is, and ſo there may be an Aſſent to this Le- 
gacy. Farther, if theſe two joint reſiduary Legatees 
{hould be taken as Tenants in common, then if one of 


them had died in the Life of the Teſtator, one Moie- 


ty of the perſonal Eſtate would have gone to the next 
of Kin to the Teſtator according to the Statute of 
Diſtribution, which woula hardly be admitted. 


As to Authorities, tho' there may be ſome ſcattered 
ones againſt Survivorſhip, in Cale of a Legacy's being 
bequeathed to two, yet the laſt and molt conſiderable 
Authority is in 1 Vern. 482. Lady Shore verſus Billing ſ- 
ley, (the ſame Caſe reported in Jones ¶ Thomas] 152.) 
where it was adjudged before the Delegates, decreed by 
Lord Keeper North, which Decree was allo affirmed by 


Lord Fefferies, that where a Surplus of a perſonal E- 


ſtate was deviſed to A. and B. this was a joint Deviſe, 


and ſhould ſurvive; and that it was the {ame as if 4. 


and B. had been made joint Executors, and A. had poſ- 
ſeſſed a Moiety of the Goods and died, in which Caſe the 


Survivor {hould have all; and there it is ſaid, that the 


Caſe of Cox verſus Quantoct, which in 1 Chan. Caſes 238. 
was at firſt decreed to the Diſſatisfaction of the Bar, 


was reverſed upon a Rehearing; and agreeably thereto, 


(via.) that there ſhould be a Survivorſhip, was decreed 
in 2 Chan. Caſes 64. where a Deviſe of a Surplus was to 
Executors ; and the Lord Chancellor {aid it would ſur— 
vive upon the Death of either; his Lordſhip in that 
Caſe making Uſe of this Expreſſion, The Judges 
will have it ſo. See alſo Jones | Thomas | 130. Baſtard 
verſus Stukely, where a Deviſe was of the Surplus to 
two, upon which the Executor conſented, and then one 


4 died, 
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died, 1 Conſent of the Executor turned the Ri lt 


of the Legatee into a legal Property, which FOR Jn 


ſhould ſurvive, accordingly I think the Survivor mult 


in the preſent Caſe take the Whole. 


By which this Point ſeems now fully ſettled i in Fa- 
vour of Survivorſhip. 


Poulſon verſus Wellington. d 172. 


Lord Chan- 


HE Plaintiff, as Adminiſtrator of his late Wife " 


Mary, who was the Widow of one IWellington, a Je rang 


Freeman of London, brought this Bill for the Recovery man of Ler- 
of four Ninths of Wellington the Fr reeman's perſonal — 
7 

Eſtate. and died in- 

teſtate, was 
intitled to four Ninths of his perſonal Eſtate, and having by Deed aſſigned over her four 
Ninths for her ſeparate Uſe in Caſe of Marriage, and to ſuch Perfons as ſhe ſhould appoint, and 
for Want of ſuch Appointment, then to her Children; the Widow intending to marry 
a ſecond Huſband, by another Deed to which the intended Huſband was Party, in Conſidera- 
tion of the intended Marriage, and of a Settlement made on her by him, recites that if ſhe did 
not diſpoſe of her four Ninths, the Huſband would be intitled thereto, and then aſſigns it over 
to Truſtees in Truſt for the intended Huſband during their joint Lives, ſubject to her Conerol 
and Diſpoſal by Writing, and dies without diſpoſing of it, Decreed the ſecond Huſband is a 
Purchaſer, and the Recital that he would be intitled to it if the Wife ſhould not diſpoſe of it 
was a Gift. 


The Caſe was; IWellington the Freeman had a Wife, 
the ſaid Mary, and three Children, and died inteſtate ; 
Mary the Widow, after the Death of her firſt Huſ- 
band, and before her ſecond Marriage, by Indenture 
dated the zoth of November 17 19, aligned five Ninths 
of her late Huſband's perſonal Eſtate in Truſt for her 

hildren, and as to the four remaining Ninths, to 
which ſhe was intitled, ( three Ninths as her cuſtomary 
Part, being a Freeman's Widow, and a Third of a 
Third being the dead Man's Part, which made another 
Ninth, and belonged to the Widow by the Statute of 
Diſtribution of Inteſtate's Eſtates,) the Widow by her 
ſaid Deed of the zoth of November 1719, alligned 
theſe four Ninths to Truſtees, in Truſt for her ſepa- 
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rate Uſe for her Life, in Caſe ſhe ſhould marry, 
and afterwards in Truſt for ſuch Purpoſes, and fuch 
Perſons as ſhe ſhould by Deed to be atteſted by two 
Witneſſes appoint; and for Want of ſuch Appoint- 
ment, to her Children by the firſt Marriage ; but the 
Huſband which ſhe ſhould marry, on his ſurviving her, 
to have 200 l. out of the four Ninths. Afterwards, 
ſhe having agreed to marry the Plaintiff, by Indenture 
dated the 11th January 1720, to which the Plaintiff 
was a Party, and atteſted by two Witneſſes purſuant 
to the Power, reciting that ſhe had before ſettled the 
Childrens five Ninths in Truſt for them, and that in 
Caſe ſhe ſhould make no Appointment of her own 
four Ninths, they would belong to her then intended Huſ- 
band the Plaintiff Poulſon, by this Deed aſſigned her ſaid 
four Ninths in Truſt for the Plaintiff Poulſon during 
their joint Lives, but ſhe to have the Management and 


Ordering thereof during the Coverture, or by any 


Writing duly atteſted to appoint it over; and the Plain- 
tiff Poulſon by this Indenture covenanted to ſettle a 
Leaſehold Eftate upon the Wife for her Life, and af- 
terwards to the Iſſue of the Marriage. The Plaintiff 
Poulſon married the ſaid Mary, and ſhe afterwards dy- 
ing without Iſſue by him, and without making any 
Appointment, 


The Queſtion was, to whom the Wife's four Ninths 
ſhould go, whether to the ſecond Husband, or only 
the 200 J. to go to him, and the Reſidue to her Chil- 
dren, for want of an Appointment made by the Wife 
after the ſecond Marriage? 


Lord Chancellor for {ome Time much doubted there- 
of, for that the Plaintiff the Husband had Notice of 
the Wite's firit Deed 3 but becauſe he was a Purchaſer 
of theſe four Ninths, and it being recited in the laſt 
Deed, that in caſe the Wife died without making an 


I Appointment, 
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Appointment, the Plaintiff the ſecond Husband would be 
intitled thereto, which (tho' but a Recital) yet ſhewed 
the Intention and Agreement of the Parties, and a- 
mounted to an | informal | Appointment, and as no 
ſtrict Form is requiſite to conſtitute ſuch Appoint- 
ment, and ſince the latter Deed varied the Power re- 


ſerved to the Wife, the firſt Deed requiring that it 


ſhould be by Writing atteſted by two Witneſſes, and 
yet by the latter Deed, the Power of Appointment 
reſerved to the Wife being by any Writing duly at- 
teſted, (in which Cale a Writing would have been 
duly atteſted, tho' it had but one Witneſs ;) 


For theſe Reaſons his Lordſhip, yet with ſome Heſi- 
tation, decreed the four Ninths to the Plaintiff the 
ſecond Husband, but at the ſame Time declared it to 
be clearly his Opinion, that if the Plaintiff the ſecond 
Husband had no Notice of the firſt Deed made by the 
Wife while ſhe was a Widow, this would have been a 


void Deed, and fraudulent as againſt him. 


This Decree was afterwards affirmed on an Appeal May 17 30. 
to the Houle of Lords. 


Powell verſus Price & al, & econtra. i 173 
In Scacc. 


PON Sir Thomas Powell's Marriage with Elizabeth Articles on 


Manſell, and in Conſideration of it, and of Marriage to 
. ſettle Lands 


5000l. Portion, by Articles dated the 2d of March on Huſband 


1693. for making Proviſions for the Iſſue of that ite or 


a their Lives, 

Marriage, Remainder 
to their firſt, 
&c. Son of the Marriage, Remainder to the Heirs Male of the Body of the Huſband by any 
Wife, Remainder to the Heirs of the Body of the Huſband by the firſt Wife, Remainder to 
the Huſband in Fee, with Proviſions for the Daughters of the firſt Marriage, if no Son; Huſ- 
band has one Daughter by the firſt Wife, ſuffers a Recovery, and marries a ſecond Wiſe, and 
takes Notice of the firſt Marriage Articles in his ſecond Marriage Settlement; the Daughter 
by the firſt Marriage barred by this Recovery, | 
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Marriage, Sir Thomas Powell covenanted with the Wife's 
Truſtees to make, do or execute, one or more Con- 
veyance of the Premiſſes in Queſtion in Carmarthenſhire, 
and for the better directing the making of the ſaid 
Settlement, to the Uſe of himſelf for Life, without 
Waſte, Remainder to Truſtees and their Heirs during 
his Life to preſerve contingent Remainders, Remainder 
as to Part, to Elizabeth the Wife for her Jointure, Re- 
mainder as to the whole, to the Uſe of the firſt, Tc. 
Son of the Marriage in Tail Male ſucceſſively, Re- 
mainder to the Heirs Male of his own Body, (7. e. by 


any Wife) Remainder to the Heirs of his Body by his ſaid 


IWife Elizabeth, and for want of ſuch Iſſue, Remainder 
to the right Heirs of Sir Thomas Powell himſelf. In 
which Articles there was a Clauſe impowering Sir Tho- 
mas Powell and his Lady to make Leaſes at the old 
Rent; alſo a Clauſe, that if Sir Thomas Powell ſhould 
die without Iſſue Male by Elizabeth, and there {ſhould 
be Daughters, if but one Daughter, then {uch Daugh- 
ter ſhould have the Sum of 30001. if more Daugh- 
ters than one, 4000 l. among them, and this was a- 
greed to be ſecured on {ome Part of the Eſtate. 


'The Fact happened to be, that there was but one 
Daughter by this Marriage, Flizabeth married to the 
Defendant Sir John Price, and no Son. 


Sir Thomas Powell ſurviving his firſt Wife Elizabeth, 


and intending to marry a ſecond Wife, Judith the 


Daughter of Sir James Herbert, {uffered a Common 
Recovery of the Premiſſes, and by Leaſe and Releaſe 
dated the 25 C25 Fuly 1698, ſettled his whole E- 
ſtate to the Uſe of himſelf for Life, Remainder as to 
Part, to the Uſe of his ſecond Wife for Life, Remain- 
der to the firſt, Wc. Son of the ſecond Marriage in 
Tail Mlale ſucceſſively, Remainder to Truſtees for 500 
Years to raiſe 50001, for Daughters of the Marriage, 
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(if no Son) Remainder to Sir Thomas Powell in Fee; 
2 43 to the other Part of the Premiſſes, to the Uſe of 
E Truſtees for ninety-nine Years, in Truſt, after Sir Tho- 
2 mas Powell's Death, to raiſe 30001, for Elizabeth, Daugh- 
I ter of Sir Thomas Powell by the firſt Marriage, (now 
Lady Price); and this. was declared to be in Satisfac- 
tion of all Monies ſhe was intitled to by the firſt 
Marriage Articles; and in the mean Time ſhe to have 
1001. per Annum for her Maintenance, Remainder to 
Sir Thomas Powell and his Heirs. Three of the Mayſells 
(Relations of the firſt Wife) were Parties to this ſecond 
Marriage Settlement. Sir Thomas Powell had Iſſue three 
Daughters by his ſecond Wife, but no Son, and died. in 


| | Auguſt 1720. 


4 The Queſtion was, (here being Notice of the firſt 
* Marriage Articles, by which there was a Limitation, 
; after that to the Heirs Male of Sir Thomas Powell 
by any Wife, To the Heirs of the Body of Sir Thomas 
by Elizabeth his firſt Wife) whether this being in caſe 
of Articles, ſhould-not be taken as if the Limitation had 4 
been to the Daughters of Sir Thomas Powell by his firſt i 
Wife, for then they could not be barred by the Recovery. | 


I — —_— 
— r r 
: E a» <q *+ + 
ä _ 
—— 


| For Sir John Price and his Lady it was inſiſted, that 
ber Mother and the Iſſue of the Marriage (and conſe- 
| quently the Lady Price as being the only Child of the 
Marriage) were Purchaſers in Conſideration of the 
Marriage and the Mother's Portion of 5000 J. That 
the Limitation to the Heirs of the Body of Sir Thomas 
Powell by Elizabeth his firſ# Wife, being by way of 
Articles, muſt be the ſame as if it had been to the 
Daughters; for it could not be intended in Favour 
of the Sons of that Marriage, there being an ex- 
preſs Limitation before to them; and tho if this 
had been in a Settlement, there being a precedent 
Limitation for Life to Sir Thomas Powell, it would 
Vol. II. © + have 
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(a) See ante 
349- 


(Y See Vol. I. 


have been an Eftate-tail in him, and barrable by the 
common Recovery, yet it was otherwiſe where it 
reſted upon Articles; for in that Caſe, an expreſs E- 
ſtate for Life being limited to the Huſband, (as here) ſuch 
expreſs Eſtate excludes the raiſing or veſting of any dif. 
ferent Eftate in him, by Virtue of any Limitation to 
the Heirs of his Body; and ſo it was determined in the 
Caſe of (a) Weſt and Erriſſey, which tho' adjudged in the 
Exchequer contrary to what was now laboured for, yet 
that Judgment was reverſed in the Houle of Lords ; 
likewiſe in the Caſe of Trevor (b) and Trevor, decreed 
firſt by Lord Chancellor Macclesfield, and afterwards 
affirmed in the Houſe of Lords, as alſo 2 Vern. 526, 


Leonard verſus Earl of Suſſex, and White verſus Thornbo- 


rough, 2 Vern. 702. It was admitted there was a prior 
Limitation in the Articles to the Heirs Male of the 
Body of Sir Thomas Powell by any Wife, but this being 
by way of Articles muſt have the ſame Conſtruction 
as if it had been to the Sons of Sir Thomas by any 
Wife, and the {ubſequent Limitation was to the Heirs 
of the Body of Sir Thomas Powell by Elizabeth his firſt 
Wife, ſo that the Daughters by the firſt Wife were then 
in View, their farther Advancement, upon the Con- 
tingency of Failure of Iſſue Male, in Contemplation 
of the Parties, and the Benefit of ſuch Contingency 


was to be an Addition to their Portion, and might 


well be intended to make it up equal to what their 
Mother brought, which was 5oocol. and though 
there was a Portion of 30001. for one Daughter, 
and 4000L. for more Daughters by the firſt Mar- 
riage, yet this was a Proviſion which was to come to 
them in all Events, but then the Daughters by the firſt 
Marriage were to have the Benefit of this Contingency 
beſides, to have the Land if there were no Sons, which 
would be ſome Compenſation for the Smallneſs of 
their Portion. 
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It was alſo admitted, that if the Truſtees or ſecond 
Wife had no Notice of the Articles made on the firſt 


Marriage, then their being Purchaſers without No- 


tice, would have been a Bar to the Plaintiff's Claim 
by the Articles. 


On the other Side it was {aid and reſolved, that 
though here was Notice of the Marriage Articles, yet 
the 3000. ſecured by the Settlement on the ſecond 
Marriage, was an actual Satisfaction of all Demands 
by thele Articles; and though a Limitation by Ar- 
ticles to the Heirs Male of the Marriage, after an ex- 
preſs Eſtate for Life to the Father, ſhall be taken to 
mean a Remainder to the firlt, Wc. Son, it does not 
follow, that ſuch a Limitation to the Heirs of the 
Body, mult be equivalent to a Remainder limited to 
Daughters; eſpecially in this Caſe, where they were 
poltponed to the Limitation to the Heirs Male of the 
Body of Sir Thomas Powell by any Wife, and where 
there was an expreſs pecuniary Proviſion made for the 
Daughters by the firſt Wife, which was all the ſaid 
Daughters were to depend upon; beſides, that Sons 
are of a different Conſideration in Equity from 


Daughters, they being to ſupport the Name of the 


Family, which Daughters do not; alſo in the ge- 
neral Courſe of Marriage Settlements, Daughters are 
provided for by pecuniary Portions, and not by Land; 
that the legal Eſtate being now in thoſe who claimed 
under the ſecond Marriage Settlement, and had an 
equal Equity, it would be hard to take the Benefit 
of the Law from them, by raking into old ſtale Ar- 
ticles, and diſturbing Settlements made on valuable Con- 
ſideration, as that in the preſent Caſe was, where the 
Parties had both the Law and Equity on their Side. 
As to the Caſe of Weſt verſus Eriſſey, that, it was true, 

Was 


Diverſity 
betwixt a 
Limitation 
by Marriage 
Articles to 
the Heirs of 
the Body of 
the Man and 
the Heirs 
Female of 
the Body of 
the Man; 
and Sons 
more fa- 


voured than 


Daughters: 
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was adjudged in the Houſe of Lords contrary to the 


„ ” * * 
4 — 
* 


. 


Decree made here in the Exchequer; yet if there ſhould 
be any Difference betwixt that and the preſent Caſe, 
there might be Reaſon to lay hold of it: Now there 
was this Diverſity; in the Caſe of Weſt verſus Eriſſey 
no Portion was provided for the Daughters of the firft 
Marriage; in the preſent Caſe Portions in all Events 
are ſecured to ſuch Daughters. In Weſt verſus Erifſey, 
after the Limitation in the Articles to the Heirs Male 
of the Body of the Huſband and Wife, with Remain- 
der to the Heirs Male of the Body of the Huſband by 
any Wife, came the Remainder to the Heirs Female of 
the Body of the Husband by the firſt Wife, 8c. ſo that 
the Daughters were more immediately in the View and 
Contemplation of the Parties in that, than in the pre- 
lent Cale. 


Beſides which, it was obſervable (as Mr. Baron Com- 


mins ſaid) that in the Year 1693, when theſe Articles 


were made, it was uſual to conſtrue a Remainder to 
the Heirs Male of the Body to mean and intend the 
firſt, Tc. Son of the Marriage; and if fo, it would 
be reaſonable to interpret Articles according to the 
Time in which they were executed; neither ought 
Length of Time to make any Alteration in Favour of 
the Daughter by the firſt Marriage, who had what was 
then thought and agreed upon to be a competent Pro- 
viſion for her; that it was a material Circumſtance in 
Favour of the ſecond Marriage Settlement, that three 
of the Manſells (Relations to the firſt Wife) were Par- 
ties thereto; from whence it {ſeemed that by the ge- 
neral Opinion of the Relations of Sir Thomas Powell's 


firſt Wife, this 3000 J. in all Events was thought a 


ſufficient Proviſion for Lady Price, the only Daughter 
by the firſt Marriage, which might reaſonably induce 
the Court to think ſo too. And by the ſame Reaſon that 

I Lady 


e | 
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Lady Price would come in for the Eſtate, ſhe might 
have barred the ſecond Wife of Sir Thomas Powell 
of her Jointure, if ſhe had been living, and likewiſe 
her Daughters of their pecuniary Portions, which would 


be very hard. 


Wherefore it was decreed, that Lady Price was not 
intitled to the Premiſſes in Queſtion by Virtue of the 
Limitation in the firſt Marriage Articles, to the Heirs 
of the Body of Sir Thomas Powell by his firſt Wife. 


Lord Chan- 
cellar King. 


Whitchurch verſus Golding. Caſe 174. 


PON a Demurrer for not annexing an Affidavit, Abrids. of 
that the Deed inquired after by the Bill was not Pau, 


U Equity 14. 


in the Cuſtody of the Plaintiff, and upon Debate of n , Bin 
the Matter, and looking into the Caſes in 1 Chan. Caſes dureh for 


. the diſcover- 
11. (Anonymus) and (a) 1 Vern. 180. it was ruled by ing of a 


Lord Chancellor, that if a Bill be brought only for Diſ- Pecd, or to 


a R f have the 
corery and Delivering up of a Deed or Deeds, and which Dee deli- 


, 4 7 vered up, no 
prays no other Relief, there it is not neceſlary the g dean. 


Plaintiff ſhould annex an Affidavit that he hath not the nexing an 


Aan a * Affidavi 
Deed or Deeds in his Cuſtody ; for it cannot be intended wr, 


a Man will bring a Bill only for diſcovering or delive- is loſt ; /ecu 


ring up of that Deed which he himſelf is poſſeſſed of; 1 


but if the Bill be for Relief generally upon any Deed or nerally, as to 


recover the 


Bond, as to recover the Money upon the Bond, or the Money on a 


Profits of Land under the Deed, in this or the like +" 


Caſe, there muſt be an Affidavit annexed to the Bill, 24, 410. 


that the Deed is not in the Plaintiff's Cuſtody, becauſe 1 
ſuch a Bill does by Conſequence ſeek to transfer the 1 Vern. 59. 
Juriſdiction from the Common Law to the Court of . 


Equity. 
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3 NID 


And note, the very next Day, in the Caſe of Saun- 
ders verſus Stephens, on Demurrer to a Bill for Want of 
an Affidavit annexed, that the Deed was not in the 
Plaintitt's Cuſtody, the Lord Chancellor gave the ſame 
Rule, with the {ame Diverſity. 


Tynt verſus Jynt. 


Caſe 175. 
At the Rolls. | | 
4 Prind- A Was appointed Receiver of the Plaintiff Sir Haſ- 
— * well Tynt's Eſtate during his Infancy, and B. and 


cognizance 


of Soo C. were the Sureties of A. all joining in a Recognizance 
and E. and to the late Maſter of the Rolls (Sir John Trevor) to ac- 


C. are Sure- 


ties; 4. does count yearly, 
afterwards 


jointure his Wife before Marriage in ſome Lands, without Notice either to the Wife or her 


Friends of this Recognizance, and deviſes his real and perſonal Eſtate to B. one of his Sureties, 
and dies. Firſt the perſonal Eſtate of A. the Principal ſhall be applied towards this Recogni- 
zance, then his Land deviſed, the Deviſee being a Volunteer, next the Paraphernalia of the 
Wife of A, the Principal, and ly the two Sureties ſhall contribute to make up the Deficiency. 


There was 3000 J. found in Arrear in A.'s Hands, 
who, after giving this Recognizance, ſettled a good Part 
of his Lands in Jointure upon his Wife before Mar- 
riage, neither the Wife nor her Friends having Notice 
of the Recognizance when the Settlement was made. 
A. the Huſband, who was the Receiver, by his Will 
deviſed all his real and perſonal Eſtate to B. one of his 
Sureties, making him his Executor, and died ; the Plain- 
tiff Sir Haſwell Tynt put the Recognizance in Suit, upon 
which the Widow of A. the Receiver, who was the 
Jointreſs, prayed that the perſonal Eſtate of her Nuſ- 

band might be firſ# liable, and her Bona Paraphernalia 
exempted ; 2dly, the Land deviſed to B. the Surety ; 
and in the next Place, the Jointreſs being a Purchaſer 
without Notice, that the Land of the other Cognizor 
the Surety ſhould go towards Satisfaction of the Re- 
cognizance. 


: Maſter 
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Maſter of the Rolls : It is plain, that all the perſo- 


"ol Eſtate of A. the principal Cognizor ought to be firſt 


applied to ſatisfy this Recognizance, then the Land de- 
viled by 4. to B. the Surety, for ſuch Deviſee is a Vo- 
lunteer, and the Jointreſs a Purchaſer ; but as to the 
Lands of the other Cognizor the Surety, they ought 
to be laſt applied, and the Jointure mult be liable be- 
fore theſe, for all the Eſtate of the principal Cognizor 
ought to be firſt ſubjected; and tho' the Jointrels be a 
Purchaſer, yet as ſhe claims under the Grant of the 
principal Cognizor, the can only ſtand in his Place, 
and be in no better Caſe than he himſelf was, and it 
reaſonably and probably might be an Inducement for 
the Sureties to be bound, that they ſaw the Principal 
ſeiſed and in Poſſeſſion of ſo large a real Eſtate, and the 
principal Cognizor cannot by his own AC, as againſt 
the Surety, diſcharge any Part of his real Eſtate, which 


being liable at Law, ought to be ſo in Conſcience. 


Mr. Solicitor General: If the Jointreſs pays off the 
Cognizee of the Recognizance, and takes an Aſſign- 
ment of it, then ſhe may extend it at Law, and 


the Surety ſhall have no Remedy in Equity againſt 


her, ſhe being a Purchaſer without Notice ; for tho' 
the Recognizance be a Record, yet in Equity the Pur- 
chaſer is not bound to take Notice of it. 


Cur: This is not the Caſe; for you neither have, 
nor are like to have, this Aſſignment of the Recogni- 
zance, it being made to the late Maſter of the Rolls, 
and the Court will hardly direct an Aſſignment of it 
to load a Surety. But even at Law, if the Jointreſs 
ſhould get an Aſſignment of the Recognizance, and en- 
deavour to load the Sureties, then they may have an 
Auditd querela, inſiſting that all the principal Cognizor's 
Land either in his own Hands, or in the Hands of any 

Alienees, 
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Alienees, ought to be liable before any of the Sureties 
Lands be extended. And as to the Bona parapbernalia 
of the Widow, tho' there be Debts more than the per- 
ſonal Eſtate will extend to pay, yet as theſe are liable 
only in Favour of Creditors, and not of the Heir, nor 
of the Deviſee, who ſtands in the Place of the Heir, 
and is Heres factus; if the Lands deviſed be ſufficient 
to pay the Recognizance, the Bona Paraphernalia ſhall 
be enjoyed by the Widow; but if thoſe deviſed Lands 
ſhould prove inſufficient, the Bona Paraphernalia muſt 
be ſubje& before the Sureties Lands ſhall be extended. 


Cale 176. | | Neal's Caſe. 


Lord Chan- 


2 wv WO Siſters of a Lunatick petitzoned for the 
No Objec- 


tion that the Cuſtody of her Perſon. The Petitioners were 
CO not the Heir at Law, but a deceaſed Brother's Son 


natick's was; the Lunatick's Eſtate conſiſted of 7ool. in 


gf 8 Money, and a Freehold Eſtate of 50 l. per Annum for 


to the Luna- her Life only; and a Niece, a deceaſed Siſter's Daugh- 
tick, and 


coin ter, put in a croſs Petition, recommending a third 


for a Share Perſon to be Committee. 
by the Sta- | 


tute of Diſtribution, it being for the Intereſt of the next of Kin to prolong the Lunatick's Life, 
whereby his perſonal Eſtate will be increaſed. ; 


Objected againſt the two Siſters, that there being a 


perſonal Eſtate, they would be intitled to a diftribu- 


tive Share thereof within the Statute, for which Rea- 


{on being likely to gain by the Death of the Lunatick, 
they ought not to be the Committees; ſo that the Per- 


ſon whom the Niece recommended ought to have it 
rather than the Siſters. 


Mr. Solicitor General There is not the {ame Ob- 

(a)See Judge jection againſt the next of Kin of the Lunatick, on 

0.5 Account of the perſonal Eſtate, as there is againſt the 

262. Heir (a) with Regard to the real Eſtate; for the per- 
I | 


{onal 


4 
* 
_ 1 
= - 
* 
— 
* 
© 
=. 
* 
p 
- 
I 
. 
2. 
a” 
2 8 
4 s 
. 
* 
"i 
4 
On 
8 b 
. 
*% 
” 

; | 
7 
= 

| Pp 
4 
1 

1 4 
— 

* : 
= 

. * 

2 
A 
2 
$5 
8 
* 
5. 
f 
* 


3 


: 
4 
8 
* 
2 
5 
5 
& 


= * 
E c eee . a . 1 


HY W Bis 
* 


— 


De Term. J. Trin. 1729. C45 
ſonal Eſtate may increaſe, and probably will by good 
Management during the Life of the, Lunatick; thus 

the longer the Lunatick lives, it will be the better for 

the next of Kin, conſequently it is for their In- 

tereſt to preſerve and prolong the Lunatick's Life, 
whereas the real Eſtate cannot be increaſed *. 


And it appearing that the Niece who had preferred 
the croſs Petition, did recommend a neceſſitous Man to 
be the Committee of the Perſon, one who was a Day- 
Labourer and a Mole-Catcher, and had but a very 
mean Cottage, with only one Fire-Place in the whole 
Houſe, (which was an Argument the Niece did not care 
what became of her Lunatick Aunt) His Lordfhip 
granted the Commitment of the Perſon of the Luna- 
tick to her two Siſters, and both Parties agreed that 
the Commitment of the Eſtate ſhould go to one Bean 
a neighbouring Gentleman of a fair Character, who 
was likely to manage it to the belt Advantage. 


Ex parte Puleſton. | Caſe 177, 


Lord Chan- 


wy . llor King. 
A Took out a Commiſſion of Bankruptcy againſt B. OR IG 
. One ſues out 


and kept it for {1x Months without doing any a Commit- 


Thing upon it, and then executed it, and B. thereupon N 
was found a Bankrupt. _ „ 
Months 


keeps it, without doing any Thing upon it; the Court, for this Reaſon only, ſuperſeded the 
Commithon, tho? it was executed, and the Trader found a Bankrupt before any Application 
to ſuperſede it, | 


On a Petition to ſuperſede this Commiſhon, it was 
ſaid by A. in Excuſe for his having kept the Commiſ- 
hon ſo long by him without executing it, that he was 
not certain at firſt his Proof was ſufficient to find B. 
a Bankrupt, but it appeared afterwards there were 

Vol. II. 6 Z. good 


The fame Diſtinction was taken by Lord Chancellor Xing, in a Pe- 
tition ex parte Ludlow, Mich, 1731. 
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good Grounds for a Commiſſion, and that B. was ac- 
cordingly found a Bankrupt. 


Lord Chancellor: It was very ill done in A. to keep 
the Commiſſion ſo long in his Pocket, and unleſs, or 
until he had ſufficient Proof of the Bankruptcy, he 
ought not to have taken out the Commiſſion, which, 
by having been kept ſo long in his Pocket, may have 
been the Means of drawing in Multitudes of People to 
give Credit to the Bankrupt, and of furniſhing him 
with Opportunities of defrauding many; wherefore, 
for Example Sake, let the Commiſſion be ſuperſeded. 


And it being ſaid, that this would only bring a freſh 
Expence upon the Bankrupt's Eſtate, the Charge of 
another Commiſhon, His Lordſhip replied, he would 
take Care that the former Commiſhon ſhould not be 
at the Charge of the Bankrupt's Eſtate. 


Caſe 178. Ex Parte Markland. 


ight ac- . 
count before by Deſcent, to anſwer the Covenant entered into by 


dle Com- the Allignee for himſelf and his Heirs, with the Com- 


Lord Chan- i 

cellar King. HE Allgnees under a Commiſhon of Bankruptcy ; 

pas. e taken out againſt x §. petitioned that J. N. the f 

miſfon of Daughter and Adminiſtratrix of F. D. who was the EL 

19 2 ſurviving Aſlignee under the Commiſſion, ſhould ac- : 
inn much in, count before the Commiſhoners for the Effects of the Bi 
"Wa 2 ” Bankrupt come to her Hands, and an Affidavit Was f 
| 1 | and the Cre- made, that J. N. had confeſled {he believed, that her n 
15 | 3 Inteſtate the Allignee kept the Bankrupt s Money in a Of 
| i ririoned that ſeparate Bag, with a Note in it, ſhewing it to be ſuch, = 
17 oy 9 and alſo, that the Aſſignee left Lands of Inheritance b 
5 Afignce deſcended to J. N. the Heir, which would be Aſſets HB 


miſt 8 2 af 

ke having miſſioners, duly to account for the Bankrupt's Effects. 
ſome of the a 
Bankrupt's a Ag inſt 


Effects in Specie in his Hands; but the Adminiſtrator denying this upon Oath, and ſwearing 
that there were Debts by Specialty beyond the Aſſets, the Court thought this proper for à Bill 
and not for a ſummary Way of accounting before Commiſſioners. 
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Againſt the Petition I urged, that this Matter was 
not fit to be ended in a ſummary Way, but that a 
Bill would be neceſſary to determine it; for that J. N. 
the Heir and Adminiſtratrix of the Aſſignee had made 
an Affidavit, that ſhe never confeſſed the Aſſignee her 
Father kept the Bankrupt's Money in a ſeparate Bag 
or Place, nor did ſhe believe the Fact to be ſo; that 
the Aſſignee the Father died indebted by Specialty, 
and otherwiſe, ſeveral thouſand Pounds beyond all his 
Aſſets; that ſhe had paid ſome Bonds, and Actions 
were depending upon others, that it was in her Election 
to prefer which of the Specialties ſhe pleaſed ; and the 
Commiſſioners were not proper to determine in a ſum- 
mary Way, whether the Payments already made by 
the Adminiſtratrix, or which ſhe ſhould make, were 
or would be good and legal; or if they ſhould make 
ſuch Determination, this could be no ways binding 
to the other Creditors; therefore the Order now de- 
fired, that the Daughter and Adminiſtratrix of the 
Aſſignee ſhould account with the Commiſhoners, would 
be of no Ule, ſince the Creditors might notwithſtand- 

ing bring their Action, or Bill in Equity againſt the 
{aid Daughter and Adminiſtratrix. For which Reaſons A 
Lord Chancellor ordered the Petition of the new Aſſignees MY 
to be diſmiſſed, and directed them to bring their Bill. * 
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Desbody verſus Boywille. Caſe 179. 
| Lord Chan- 


cellor King, 


ETER Boyville by Will gave to his Executors ſome One by will 
South-Sea Stock and Annuities, in Truſt to apply give a Le- 


to a 


the Dividends thereof, for the Maintenance of the Daughter at 
Plaintiff his Grandaughter, until ſhe ſhould attain pe, e, 
the that if the 
_ Daughter 
marries without the Conſent of the Executors, the Legacy to go over; this Condition, tho 
gencral, muſt yet be intended, if ſhe marries under twenty-one ſans Conſent of the Executors ; 
and on the Daughter's coming to twenty-one, the Court will decree the Legacy to her. 
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De Term. J. Trin. 1729. 


the Age of twenty-one, or be married; and to the In- 
tent that they ſhould transfer the faid Stock and Annuities 
to the Plaintiff when ſhe ſbould attain the Age of twenty- 
one, or be married with the Conſent of A. and B. Bur 
that in Caſe ſhe ſhould marry without the Conſent of A. 
and B. the Executors to pay her the Dividends during 
her Life, and after her Death transfer the {aid Stock 
and Annuities to her Children, and if ſhe died without 
Iſſue, then to go over. 


The Plaintiff having attained twenty-one, brought 
her Bill to have the Stock and Annuities transferred 
to her, which was oppoſed by the Remainder-man, 
who inſiſted, that in Regard the Plaintiff was not mar- 
ried, and if ſhe married without the Conſent of A. and 
B. (which poſſibly might happen to be the Caſe) then 
ſhe was only to have the Dividends for her Life; 


therefore the Stock and Annuities ought not to be ab- 


ſolutely veſted in her 


Lord Chancellor was of Opinion, that the Plaintiff ha- 
ving attained twenty-one, ſhe had an abſolute Intereſt 
velted in her, and the Teſtator having expreſly direct- 
ed that the Stock and Annuities ſhould be transferred 
to her when ſhe was twenty-one, the Condition an- 
nexed to her Marriage muſt be reſtrained to her Mar- 
riage before twenty-one ; for if the Stock and Annui- 
ties were transferred to the Plaintiff at twenty-one (as 
the Will ſaid they ought to be) the Execurors, in Caſe 


ſhe ſhould afterwards marry without the Conſent of 4. 


and B. could not after her Death transfer the Stock to her 
Children, or if no Iſſue, to the Remainder-man ; from 
whence it was plain, that the Teſtator could not in- 
tend there ſhould be any Forfeiture, but only in Cale 
the Plaintift ſhould have married without Conſent un- 
der twenty-one; and therefore the Stock and Annui- 
ties were decreed to be transferred to the Plaintiff. 
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Ex parte Vernon. Caſe 180. 
Lord Chan- 

cellor King. 


ſaid, that I have made the like Order heretofore, for 


ſince a Decree will coſt the Value of the Fee- ſimple 


November 1735. 


| at a Reference by the Court to a Maſter, to 1 Cour, 
examine whether an Infant was a bare Truſtee, will not on 
and fo to be ordered to aſſign over the Eſtate within pi o. 


Petition or- 


the late Act of 7 Anne, cap. 19. The Maſter reported, der an In- 
that the Father from whom the Eſtate deſcended to 1 
the Infant, had frequently acknowledged he was only unleg the 

Truſt appear 
a bare Truſtee, and Proof was read, that the Purchaſe- in writing, 
money was paid by Mr. Vernon, who deviſed the Eſtate but in fuch 
to the Petitioner, but the Receipt in Writing had been 


leave the 


given to the Infant's Father; that the Ceſtui que Truſt — 
and thoſe under him had been all along in the Poſſeſſion a Decree by 
of the Writings and of the Eſtate, which was 40 s. per Bil. 


Annum, being a Burgage - Houſe in Whitchurch in Hampybhire. 


Lord Chancellor : J am fatisfied that this is but a 
Truft ; a reſulting Truſt, by Reaſon of the Payment 
of the Money by Mr. Vernon the Teſtator ; and as 
it is an Eſtate of {mall Value, and I hear it now 


ſuch a Conveyance of a Burgage-Houſe in the ſame 
Borough from Mr. Vernon Truſtee, I will, in this Caſe 
alſo, make an Order that the Infant ſhall convey, 


of the Burgage-Houſe in Queſtion : However, where 
there is no Declaration of Truſt in Writing, I ſhall 
for the future leave the Ceſtui que Truſt to bring his 
Bill and have a Decree againſt the Infant to convey, 
becauſe theſe Orders for an Infant Truſtee to convey, 
ought to be in * the plaineſt Caſes, and not in ſuch as 
are ſubject to the Diſputes, which Truſts without Wri- 
ting may be liable to. 
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* So held alſo by Lord Talbot, in the Caſe of Goodwyn verſus Liſter, 
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Caſe 181. Walker verſus Meager. 

Lord Chan- 

celloy King. x 4 5 da R 5 2 
Wie os B. made his Will beginning it thus: As to ſuch 


is a Deviſe og Effects whereof God has appointed me Steward, 
TandstoEX- I charge the ſame with the Payment of all ſuch Debts as 1 


pay Debts ſhall owe at my Death, and alſo with the ſeveral Legacies 


4 he herein after bequeathed; and after giving ſeveral Legacies, 


Dew nels he deviſed ſome Copyhold Lands which he had ſurren- 
rſt paid; 


or this te. dered to the Uſe of his Will to his eldeſt Son and his 


ing legal Al- Heirs, ſubject to, and charged with all his juſt Debts, and 


ſets, Pay- 


ment muſt the ſeveral Legacies therein before bequeathed, and made 
WS „ his ſaid Son Executor, who proved the Will and died. 


Adminiftra- Upon a Bill brought by the Creditors againſt the Re- 
mag of qe gp preſentatives of the Son, an Account of Aſſets was de- 
bare Truſt creed, and all further Directions reſerved until after 


t Debt 
N the Account taken. 


Now coming on, upon the Maſter's Report, it a 
peared, that great Part of che perſonal Eſtate had been 


waſted by the Executor, and the reſt applied in the 


Payment of ſome Debts; and that the Copyhold had 

been ſold to pay off a Mortgage made thereof by the 

Teſtator, and the Remainder of the Money ariſing by 

the Sale was not ſufficient to pay the reſt of the Debts 
and Lepacies, | 


The Queſtion was, whether the Creditors ſhould 
have a Preference, and be firſt paid out of the Montes 
ariſing by the Sale before the Legatees, or whether the 

| Creditors and Legatees ſhould be paid pari paſſu? 


It was infiſted for the Creditors, that the Teſtator 


in the Beginning of his Will, ſeemed to declare his In- 
tention, that his Debts ſhould be firſt paid, the Words 
2 ad 
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= alſo importing, that after his Debts paid, the E- 
ſtate ſhould be further charged with his Legacies. 


But to this it was anſwered, that the Words im- 
ported nothing more in the natural Conſtruction of 
them, than the Teſtator's meaning, that his Eſtate 
: ſhould be charged both with his Debts and Lega- 
: cies; and tho' the Debts were firſt mentioned, yet 
that would not give them a Preference; for if ſo, the 
firſt Legacy in a Will mult be firſt paid, then the ſe- 
cond, and ſo on. 


6 — F 


Further it was ſaid, that where an Eſtate is charged 
with Debts and Legacies, Equity would give the Pre- 
: ference to the Debts, it being reaſonable to ſuppoſe a 
Man intended to be. juſt before he was bountiful, for 
| which was cited 2 Vern. 405. as allo the Caſe of Petre 
verſus Bruen in Lord Harcourt's Time, which was thus: 
A Man before the Statute of fraudulent Deviſes, deviſed 
a Freehold Eſtate to his ſecond Son and his Heirs, ſub- 
ject to. the Payment of his Debts, and a Legacy of 
500 J. And the Queſtion being, whether the Debts 
ſhould be preferred to the Legacy, Lord Harcourt {aid 
he would expound the Teſtator's Meaning to be what 
1t ought to be, To pay his Debts before he was 
charitable, and in Conlequence thereof decreed the 
Debts to be firſt paid. Now there was no Difference 
betwixt that and the preſent Caſe, for as here the 
Copyhold was not liable to pay the Debts otherwife 
than by the Will, fo neither was the Freehold deviſed 
before the Statute of fraudulent Deviſes, unleſs made 
fo by the Will. Beſides, what made the preſent Caſe 
ſtronger in Favour of the Creditors, was, that the De- 
vile being to the Executor, the Money would become 
legal Aſſets and ought to be applied, as all other legal 
Aſſets, in a Courſe of Adminiſtration. 
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To which it was replied on Behalf of the Legatees, 
that the Copyhold Eſtate not being liable at Law to 
pay the Teſtator's Debts, it was a Bounty in the Te- 
ſtator to make it ſo; wherefore the Creditors were 
really in Nature of Legatees; and there being no ex- 
preſs Preference given to them by the Will, they ought 
in Equity to be paid equally with the Legatees. 


Lord Chancellor : The Words | and alſo] are not ma- 
terial, but what is moſt material in this Caſe is, that 
the Deviſe is to the Executor, which muſt be taken to 
be a Deviſe to him to enable him to pay the Teſtator's 


Debts and Legacies, and this is Aſſets; and whether 


legal or equitable Aſſets, it is the ſame Thing; for 


equitable Aſſets in the Hands of the Executor muſt 


be applied as legal Aſſets are, firſt to pay Debts, and 
then Legacies ; indeed if this was a bare (4) Truſt to 


pay Debts and Legacies, it might be otherwiſe, and 


the Legatees might then have a Right to be paid equal- 
ly; but this is not the Caſe here. 


Decree the unſatisfied Creditors to be paid out of 


the Remainder of the Money ariſing by Sale of the 
Copyhold Eſtate in the firſt place. 


(a) QAuære autem, Whether it is not now the Practice, in cafe of a 
Truſt for Payment of Debts and Legacies, to prefer the former; and 


ſee the Caſe of Greaves verſus Powell, 2 Vern, 248. 
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| Crompton & al verſus Sale & al. 


q Homas Boddington by Will, dated the 2oth of Auguſt 
1726. gave to his Siſter the Defendant Mary Potter 
an Annuity of 10 J. payable quarterly during her Life, 
clear of all Taxes, and to his Niece Elizabeth Potter, 
Daughter of his Siſter Mary Potter, an Annuity of 5 J. 
to be paid quarterly during her Life, and to his Niece 
the Defendant Mary Nicholls an Annuity of 10 J. and 
to her Daughter Elizabeth an Annuity of 5 J. the ſaid 
Annuities to be paid them quarterly during their re- 
ſpective Lives, and gave to his Niece the Defendant 
Martha Dimmock an Annuity of 10/J. and to her 


Daughter Elizabeth Dimmock an Annuity of 5 J. the 


fame to be paid quarterly to the ſaid Martha and 


Elizabeth Dimmock during their reſpective Lives, and 


directed that all the before-mentioned Annuities 


ſhould be paid by his Wife Elizabeth Boddington out 


of his perſonal Eftate Tax-free, and made his Wife 
{ole Executrix and reſiduary Legatee. Elizabeth Bod- 
dington the Teſtator's Widow, afterwards made her 
Will, dated the 6th of April 1728. thereby giving 
ro the Defendant Elizabeth Potter, Daughter of the 
{aid Mary Potter, an Annuity of 5 J. to be paid quarter: 
ly, to hold to her and her Heirs for ever, in caſe ſhe 
ſhould ſurvive her Mother Mary Potter, and not other- 
wiſe; and gave to the ſaid Elizabeth Nicholls ſecond 
Daughter of her Niece Martha Nicholls an Annuity of 
5 J. to be paid her quarterly, free from Taxes, to hold 
to her and her Heirs for ever, in Caſe the ſaid Eliza- 
beth Nicholls ſhould ſurvive the Teſtatrix's Siſter Mary 
Potter, to her Niece the Defendant Martha Dim- 
mock an Annuity of 101. to hold to her and her 

Vol. II. 7B Heirs 


Caſe 182, 


Lord Chan- 
celloy King. 


Huſband by 
Will gives 
an Annuity 
of 10 J. per 
Annum to 
his Niece #. 
an Annuit 
of 101, per 
Annum to his 
Niece B. 
and makes 
his Wife 
Executrix ; 
the Wite by 
Will gives 
10 J. per 
Annum An— 
nuity to the 
ſaid A. and 
10 J. per An- 
num to the 
ſaid B. to 
begin upon 
the Contin- 
gencies of 
their ſurvi- 
ving their 
reſpective 
Mothers ; 
theſe muſt 
be intended 
additional 
Annuities, 
and not in 
Satisfaction 
of thoſe 
given by 
the Huſ- 
band's Will; 
ſo tho* not 
given upon 
ſuch Con- 
tingencies, 
and greater 
in Point of 
Duration, 
yet if not 
exprefled by 
the Wife to 


be in Satisfaction of the Annuities given by the Huſband's Will, the Court will allow them 


the Annuities given by both Wills. 
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em 


Heirs for ever, and to her Daughter the Defendant 
Elizabeth Dimmock an Annuity of 5 l. to hold to her 
and her Heirs for ever; all the {aid Annuities to be 
paid quarterly at Lady-day, Midſummer, Michaelmas, 
and Chriſtmas; and the Payments to begin at ſuch of 
the ſaid Quarter-Days as ſhould firſt happen next after 
her Deceaſe; and directed that all the ſaid Annuities 
ſhould be charged upon and paid out of her perſonal 
Eſtate by the Defendant 7ohn Norman, until a Purchaſe 
could be made for the more {ure Payment thereof, and 
the Teſtatrix directed that John Norman {hould lay out 
the Sum of 1000 J. or ſuch other Sum of Money as 
ſhould be ſufficient to make a Purchaſe of ſome Free- 
hold Lands of Inheritance within 50 Miles of London, 
and ſettle the ſame for the more ſure Payment of all 
theſe Annuities, which Lands ſhould only be ſubject 
to the Payment thereof; but if any of the Rents 
remained, ſuch Surplus ſhould be yearly divided 
among the Annuitants in Proportion to their reſpec- 
tive Annuities, and appointed Fohy Norman ſole Tru- 
ſtee to pay them during his Life, and ſuch other Per- 
ſon or Perſons and their Heirs, as he ſhould appoint 
Truſtee or Truſtees to pay the ſame after his Death, 
and to receive the Rent of the Eſtates ſo to be pur- 
chaſed for that Purpoſe. 


The Queſtion was, Whether the Annuities given by 
the Will of Elizabeth Boddington to Elizabeth Potter, 
Elizabeth Nicholls, Martha Dimmock, and Elizabeth Dim- 
mock, ſhould be taken as a Satisfaction of the like An- 
nuities given to them by the Will of Thomas Bodding- 
ton, (they being bequeathed by her who having her 
Huſband's perſonal Eſtate, was become a Debtor in Re- 
ſpect thereof, and conſequently might intend the Le- 
gacies in Satisfaction of {ſuch Debt) or whether they 


| ſhould have the ſeveral Annuities given to them by both 


the Wills? 
4 | Lord 


De Term. J. Trin. 1729, 


Lord Chancellor : 1ſt, As to the Annuities given by 
the Will of Elizabeth Boddington to the Defendant Elixa- 
beth Potter and Elizabeth Nicholls, theſe being given upon 
the Contingencies of their {ſurviving their reſpective 
Mothers, there can be no Pretence to ſay they (hall be 
a Satisfaction of the Annuities given them abſolutely 
by the Teſtator Thomas Boddington's Will. 


2dly, As to the Annuities given to the Defendants 
Martha and Elizabeth Dimmock by the Will of the Teſta- 
trix, altho' they be of the ſame yearly Value, and greater 
in Point of Duration than thoſe given by the Teſtator's 
Will, yet as ſhe has not declared, that the one ſhall be a 
carton for the other, I ſee no Reaſon why it may 


not be ſuppoſed the Teſtatrix intended to be kind as 


well as juſt to her Huſband's Relations, and to make 
an Addition to what he had given them. 


Wherefore decree that the Defendants Martha and 
Elizabeth Dimmock {hall have the ſeveral Annuities given 
them by both Wills, and that the other Defendants 
Elizabeth Potter and Elizabeth Nicholls, beſides what is 
given them by the Teſtator, ſhall alſo have the An- 
nuities given them by the Will of the Teſtatrix, if 
they ſurvive their reſpective Mothers. 
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DE 
Term. S. Michaelis, 


1729. 


Caſe 13. Hawkins verius Crook. 

At the Ralls, A | 

Taking « "HIS Bill was brought by Thomas Hawkins Brother 
Fs not of | and Heir of John Hawkins, to ſet aſide his Bro- 


long ſtand- ther's Will dated the iſt of December 1727, whereby 


veg been the Teftator had deviſed his real and perſonal Eſtate 
formerly de to the Defendant Faphet Crook, charging the ſame with 
put te ſome Legacies and Charities ; the Bill ſuggeſted, that 
anti the Defendant had obtained this Will by Fraud and 


of the Sub- Impoſition. 
ſtance of the 


Bill, though the Defendant ſtood out to the laſt Proceſs. But latterly the Practice has been, 
that if the Defendant appears to a Bill and ſtands out in Contempt to a Sequeſtration, the 
Cauſe is ſet down to be heard, and the Record of the Bill produced and taken pro Conpeſſo; 
but if Time be given to a Defendant to Anſwer, though after the Sequeſtration, and though 
the Anſwer be reported inſufficient, yet the Bill ſhall not be taken pro Confeſſo. 


The Defendant Crook having appeared to the Bull, 
ſtood in Contempt to a Sequeſtration for not anſwer- 
ing; whereupon the Plaintiff obtained an Order for 
ſetting down the Cauſe, to the Intent the Bill might 
be taken pro confeſſo; but the Defendant having pro- 
cured an Order for putting off the Cauſe for ſome few 
Days, in the mean Time put in an Anſwer, to which 
the Plaintiff took above twenty Exceptions, and the 

I Anſwer 


4a 2 A APES. E * OS. A 44 * 9 1 1 a STR. = = =D q 


De Term. J. Michaelis, 1729. 


— 


557 


6ꝗ6— 


Anſwer being reported inſufficient as to moſt of 
theſe, the Plaintiff ſerved the Defendant with a Sub- 
pana for a better Anſwer ; whereupon the Defendant 
put in a ſecond Anſwer, which was alſy reported 


inſufficient in near twenty Exceptions; eighteen of 


which were in Relation to Letters written by the 
Defendant to the Teſtator Hawkins, the Bill pray- 
ing a Diſcovery, whether the Defendant did write 
ſuch Letters: And theſe being in the Hands of the 


Plaintiff's Clerk in Court, and the Defendant (ha- 


ving been all along from the Time of exhibiting the 
Bill in the Priſon of B. R. upon Account of a criminal 
Proſecution) applied to the Plaintiff's Clerk in Court, 
offering him a Guinea, to bring the Letters to him in 
the King's Bench Priſon, that he might be enabled to 
anſwer concerning them, and allo petitioned the Maſter 
of the Rolls that the Plaintiff's Clerk in Court might 
attend the Defendant in the Priſon of B. R. ſuggeft- 
ing in his Petition, that he could not otherwiſe put in 
a full Anſwer. 


But this being only two Days before the Cauſe was 
to come on, in order to take the Bill pro confeſſo, and 
after two inſufficient Anſwers, the Maſter of the Rolls 
took it to be for Delay only, and refuſed the Petition; 
whereupon the Defendant put in a third Anſwer, ſet- 


ting forth that he could not anſwer poſitively as to 


theſe ſeveral Letters, having had no Opportunity of 
ſeeing them, but that he did believe he wrote ſuch Let- 
ters, and alſo an{wered the other two Exceptions. 
This Anſwer was put in on the Saturday, and the 
Cauſe came on the Monday following, when I moved 
that the Defendant might have farther Time to anſwer. 


Becauſe, iſt, The Practice of taking a Bill pro con- 


feſſo is not of long ſtanding, the ancient Way being, to 


put the Plaintiff to make Proof of the Subſtance of 
Vol. II. 3 the 
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the Bill, tho' the Defendant had ftood out to the laſ(t 
Procels, a Sequeſtration. 1 Vern. 224. Sir James Fohli- ME 
fon verſus Deſminere. In 1 Vern. 247. Gibſon verſus 
Scevington, the Court appeared to be in Doubt, whether 
it ſhould grant ſuch an Order; and indeed the Con- 
ſequence of it was extraordinary, to take every Thing 
pro confeſſo which the fruitful Fancy of a Counſel 
could invent, ſuggeſt, or put into a Bill, and make all 
paſs for Truth. 24%, The Reaſon of this Order muſt 
be, that the Defendant appearing, and refuſing to pur 
in any Anſwer at all, the Plaintiff is by that Means in- 
capable of joining Iſſue, and deprived of the Oppor- 
tunity of examining any Witneſs; whereas when the 
Defendant puts in an Anſwer, tho' it be inſufficient, 
yet the Plaintiff has it then in his Power to reply, and | 
prove his whole Bill, conſequently 1s not without Re- ® 
medy. 3dly, There can be no Precedent produced for 
this; and what makes the preſent Caſe ſtill the harder 
is, that by this Order, not only what had not been 
anſwered would be taken pro confeſſo, but even ſuch 
Part as was ſufficiently anſwered ; and it ſeemed very 
ſtrange, when the Maſter {aid the Defendant had an- 
ſwered all the Bill, except ſuch a Part of it, and the 
Plaintiff acquieſced under ſuch Report, that the Court 
ſnould now be deſired to look upon that as confeſſed, 
which the Defendant in Fact upon his Oath had well 
and ſufficiently denied. 4thly, This was ſtranger yet, 
when all the Parts of the Bill which contained any 
Charge of Fraud had been denied, and only ſome 
Letters not anſwered to, which the Defendant being 
a Priſoner could not ſee nor have Acceſs to, though 
the {ame had been left in the Hands of the Plaintiff's 
Clerk in Court. 
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On the other Side it was ſaid, that this Order for 
taking the Bill pro confeſſo was uſual, when no Anſwer 
was put in, and an inſufficient Anſwer being as no 

4 Anſwer 
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- Anſwer, the Order was therefore regular; that though 
the Court had afterwards indulged the Defendant in 
giving him farther Time, yet he having made an ill 
Uſe of ſuch Indulgence, deſerved no Favour; and it 
was no Anſwer to ſay, that by an inſufficient Anſwer 
the Plaintiff 1s put into a Condition to examine his 
Witneſſes, and prove his whole Bill, ſince the Ju- 
ſtice of this Court was not thereby ſatisfied ; for 
the PlaintiF was intitled to have a Diſcovery 
from the Defendant, and (it might be) of ſuch Facts 
as could not be otherwiſe proved by the Plaintiff; 
therefore it was Juſt to ſay in this, as well as in other 
Reſpects, that an inſufficient Anſwer was no Anſwer. 
That farther, this Method of Equity in taking a Bill 

| pro confeſſo was conſonant to the Rule and Practice of 

» Courts at Law, where, if the Defendant makes De- 

fault by Nibil dicit, Judgment is immediately given in 
Debt, or in all Cafes, where the Thing demanded is 
certain; but where the Matter ſued for conſiſts in Da- 
mages, a judgment interlocutory is given, after which 
a Writ of Enquiry goes to aſcertain the Damages, and 
then follows the Judgment final. 
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Whereupon, altho' no Precedent was cited in the 
Caſe, the Bill was in Part read, and his Honour the 
Maſter of the Rolls pronounced his final Decree, for the 
Defendant to account for the Rents and Profits recei- 
ved by him, that there ſhould be a perpetual Injunc- 
tion, and a Reconveyance. 
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But an Appeal (a) being brought from this Decree (a) July 
before Lord Chancellor King, his Lordſhip differed in (73% ee 
'S Opinion, obſerving that though in this Caſe there was X.. 
BF an Order for a Sequeſtration before any Anſwer put 
in, yet the Court would conſider how Matters ſtood 
when the Decree to take the Bill pro confeſſo was 
made; it was ſufficient there was at that Time an 


Anſwer 
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Anſwer put in, and that it was an Anſwer, plainly 
appeared, nay had been admitted to be ſo, even by 
the Plaintiff himſelf, when he ſued out Proceſs for 
a better, ſince it could not, with any Propriety of 
Speech, be called a better Anſwer, unleſs there wag 
ſome Anſwer put in before. That here was alſo a third 
Anſwer, which muſt be admitted to be a full one, 
becauſe not referred for Inſufficiency. Now he could 
not (he ſaid) reconcile it to Reaſon or common 
Senſe, that a Defendant ſhould be ſaid to confeſs 
the whole Bill to be true, when it appeared by the 
Maſter's Report, (which was a Record of the ſame 
Court) that he had anſwered the greateſt Part of it, 
and when the Plaintiff himſelf had taken the firſt 
Anſwer to be an Anſwer in Part, by ſerving the De- 
fendant with Proceſs to put in a better. 


Wherefvre the Decree at the Rolls for taking the 
Bill pro confeſſo was reverſed. 


Caſe 184. Proud verſus Turner. 

Lnrd Chan- 

cellor King. . , 6 F 

+ Orig Father had ſeveral Children, and in his Life-time 
alvancexone advanced in Part one of them. The Child thus 
Of his 11— 


ren in Pare, advanced in Part died in his Father's Life-time, leaving 
and the Child Iſſue, afterwards the Father died inteſtate, P of 


dies leavi 
Idue, then A conſiderable perſonal Eſtate, the Iſſue of the dead 


the Father Child muſt bring into Hotchpot what their Father re- 


diesinteſtate; . : "4 a 6% 
the Ilue of ceived in Part of Advancement, as he, if living, mult 


the dad have done, in Regard the Iſſue ſtands in the Place and 
Child claim- 8 


ing a diſtri- Stead of the Father, claims under him, and cannot be 


1 in a better Condition than their Father if living would 


into Hotch- have been, and had claimed his diſtributive Share. 


pot panne. Admitted by Mr. Solicitor Talbot of Counſel for the 
had received. Children of the decealed Child. 


l Mary 
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Mary Goodall an Infant 
& al, 
Charles Harris & al, 


Plaintiffs ; Ce 185. 
; 14 ? Lord Chan- 
cellor King. 


Defendants. 


Hen Goodall Yeoman being ſeiſed in Fee of a real ved Ly 
Eſtate of 36 J. per Annum, and poſſeſſed of a ci i 3-69 
perſonal Eſtate of 450 l. by Will dated 25th January bout nine 


1723, deviſed all his real and perſonal Eſtate to his tt et 


takes her 
Daughter, with a Deviſe over, in Caſe the Daughter from a 
- | . | Boarding 
died before twenty-one or Marriage, and made the School, and 


Defendant Charles Harris, Cowper, and Treacle, Guardi- marries her 


to his own 


ans to his {aid Daughter, deſiring them to take Care Son, who 


of the Infant and of her Eſtate during her Minority; ene *- 


and the Teſtator dying in April 1725, Adminiſtration Court order- 


was granted to the Guardians during the Minority of duc Gun 


dian to pro- 


the Daughter. duce the 

Girl in 
Court, and then committed her to the other Guardian, ordering an Information to be brought 
againſt the Guardian who married the Ward to her Diſparagement; but held this to be no 
Contempt, the Ward not being under the immediate Care of the Court. 


Cowper, one of the Guardians, educated the Daugh- 
ter under him while he lived; but he dying in May 
laſt, ſhe was placed at a Boarding School at Salisbury 
by the ſurviving Guardians, and afterwards the Deſen- 


dant Harris, one of the Guardians, taking the Infant 


from the Boarding School, married her (being then of 
the Age of nine Vears and three Months) to his own 
Son Francis Harris, who had no Eſtate, and was an 
Apprentice to a Peruke-Maker. 


Lord Chancellor on Motion ordered Harris the Guar- 
dian to bring into Court this Infant whom he had mar- 
ried to his Son, and that he, his Son, and the Infant 
ſhould attend, who accordingly all attending, 
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Mr. Verney moved, that tho' the Defendant Harris 
was a teſtamentary Guardian, yet having in ſo perfi- 
dious a Manner broken his Truſt, and married his 
Ward to his own Son who was worth nothing, the 
Court of Chancery, the Guardian of all Infants, and 
which had a Superintendency and Cognizance of all 
Truſts, ought to commit this perfidious Guardian, 
and not ſuffer the Girl, now but nine Years and 
three Months old, to continue to cohabit with her 
Huſband, who having no Eſtate ought not to be in- 
dulged with Opportunities of inveigling her, and pre- 
venting her from diſagreeing to the Marriage when ſhe 
ſhould come to the Age of twelve Years, which it would : 
be for her Intereſt to do; and therefore it was prayed, . 


KK 
1 * a7 


19:18 that the Court would commit the Cuſtody to any 
10 other Perſon, it being doubted whether the other Guar- 
"Wl dian, who was in Miliſhire, would take her, and it was 

i not proper to intruſt this Guardian any longer with the 


Cuſtody of the Infant. 
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| Lord Chancellor : The Infant Girl never having been 
i under the Care of the Court, nor committed by the 


>. . 


Court to the Cuſtody of the Defendant Harris, I do 
ite (denne, Not think this () an immediate Contempt of the 
af Mr. Juſtice Court; but then it is a very ill Thing in the Guar- 
7c verſus dian to marry this Child to his own Son, and puniſh- 
ly Sha 
bury, able by an Information; and I will have this Guar- 
dian bound over with Sureties to be taken by the Ma- 
ſter, to appear and anſwer to an Information to be ex- 


hibited by the Attorney General againſt him. 
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As to the Child let her be delivered over by this Kna- 
viſh Guardian to the other Guardian Treacle, but he being 
at preſent in the Country, the Child {hall be placed with 
the Plaintift's Clerk in Court, to be by him delivered to 
Treacle, who (it is to be preſumed) will act, as he has 
not yet renounced the Guardianſhip ; and let it be 
done this Afternoon, otherwiſe Harris the Guardian to 
ſtand committed. DR 
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Coker verius Farewell. 
| | Caſe 186. 
N the Hearing of this Cauſe, the Lord Chancellor 7 King, 


directed an Iſſue to be tried at the then next Mafter of the 
Aſſizes at Dorcheſter, whether by the general Words of wg . _ 
the Deed in Queſtion, the Lands in Queſtion were 1 


In examined at 


tended to paſs; whereupon at the Trial, and which rer 


Trial of an 


was by a ſpecial Jury, a Verdict paſſed for the Plain- iueberwix: 
tiff; but upon a Motion for a new Trial, it being ſent p fene 


Parties, and 


by the Lord Chancellor to the Judge to certify, whether who has been 


this was proper to be tried again, Mr. Juſtice Price goin” Mar 


the Cauſe, 
did certify, © That Evidence was given on both Sides, in caſe he 
cc 


and that he {hould have thought this Cale proper a his De- 


to be tried again, but that one of the Witneſles ex- 1 
* amined for the Plaintiff was ſince dead, by Means wr rg, 
** whereof the Plaintiff might ſuffer on ſuch new ue whe 
* Trial, and that therefore he rather inclined againſt al may be 

* any new Trial”. IP un Ih Þ 


vidence. 


After which Certificate, there was another Motion 


for a new Trial; and the Maſter of the Rolls being 


preſent in Court, and his Lordſhip deſiring his Thoughts 
on this Matter, his Honour ſaid, the only Objection to 
the new Trial, appeared to be the Death of the Wit- 

nels 
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neſs, and though it had been ſaid, that the Weight of 

a living Witneſs would be greater than Depoſitions, 

yet it was his Opinion, that ſince this Witneſs had 

been examined in the Cauſe, and was dead, the De- 

poſitions might be read; alſo, as the Teſtimony which 


given again in Evidence againſt the ſame Parties, he 
ſhould rather think, that the other Side had ſuffered by 
the Death of the Witneſs, ſince they had thereby loſt 
the Advantage of croſs-examining. And the Court or- 
dered a new Trial to be had at the Bar of the Com- 
mon Pleas, where, after a very long Evidence on both 
Sides, the jury found a Verdict for the Defendant, 
which was contrary to the former Verdict. 


And now a Trial was again moved for; upon which 
it being ſent back to the Judges of C. B. to know whe- 


Chief Juſtice acquainted the Lord Chancellor, that there 
had been very ſtrong Evidence given on each Side, in- 
ſomuch that he could not have blamed the Verdict, on 


3 not ſay this Verdict was againſt Evidence. 

Wi Afterwards another Application was made for a new 
1 Trial, when it was inſiſted, that this Matter relating 
wh to an Inheritance, it would be very hard to have the 
hs Right determined by one Trial, though at Bar, and 
it divers Cales were cited, where new Trials were granted 
"i (4) See the after a Trial at (a) Bar; and this ought the rather to 
111 Caſe of 

it L:izhten ver- be done in the preſent Caſe, where there had been 


23 Verdict againſt Verdict, and conſequently the Matter 
ſeemed to be left at large. 
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lh But the Chancellor and the Maſter of the Rolls denied a 
BY new Trial; ſaying, otherwiſe there would be no End 
. of Suits ; that a Trial at Bar, where more Time might 
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be allowed, and the Party was put to more Expence, 
was of greater Weight than one by Nif prius ; that 
the Intent of the Court in ſending the Cauſe to be 
tried at Bar was, that it might be final; but this 
Caſe was the ſtronger, as the Iſſue to be tried related 
only to the Intention of the Party, and not to any le- 
gal Title, which Queſtion might have been deter- 


mined at the Hearing, without ever ſending it to a 


Trial; and here being a Trial at Bar, this might juſtly 
claim a Preference to a Trial by Nifs prius, and was 
{ſufficient to ſatisfy the Conſcience of the Court; but 
that ſtill, if the Party, againſt whom the Decree was, 
thought he had a legal Title, the Court did not debar 
him of that. 


Chapman & al verſus Monſon & e- Cake 187. 
CONET A. Lord Chan- 


celler King. 


HE Plaintiffs in the original Bill were Occupiers A Modu, 


« ys | that ever 
of Meadow and Paſture Ground within the Pa- Occupief of 


riſhesof Burgh and Winthorp, in the County of Lincoln, Land within 
but did nut inhabit within either of the {aid Pariſhes, A living out 


and they brought their Bill on Behalf of themſelves and ae 
others, Occupiers of Lands, and who did not inhabit pay a Peny 


within either of theſe Pariſhes, to eſtabliſh a Modus for an 3* ber 


8 all Paſture 
Tiches. Land within 


the Pariſh, 
but if he lives within the Pariſh, to pay Tithes in Kind, a good Modus. 


The Modus, as laid, was, that in the two Pariſhes 
of Burgh and Winthorp, the Biſhop of Lincoln for the 
Time being was Impropriator, and the Defendant 
Mr. Monſon Leſſee for three Lives under the Bi- 
ſhop; the Pariſhes were near the Sea, and conſiſted 
chiefly of Marſh-Lands; and the Modus, as to the Pa- 
riſh of Burgh was, that every Perſon not inhabiting 
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within the Pariſhes of Burgh and Winthorp, occupying 
any Meadow and Paſture Land within the Pariſh of 
Burgh, had Time out of Mind paid to the Appropria- 
ror of the Pariſh, his Farmer or Tenant, on every 
Good. Friday, or as ſoon after as demanded, the Sum 
of 4 d. per Acre every Year as a Modus, in Satisfaction 
for all Tithes, and ſo proportionably for every greater 
or leſſer Quantity. 
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And the ſame Cuſtom (mutatis mutandis) was laid 
for the Occupiers of Meadow and Paſture Lands with- 
in the Pariſh of Minthorp, not inhabiting within the 
Pariſhes of Winthorp or Burgh, that they ſhould be pri- 
vileged from paying of Tithes in Kind, paying a Mo- 
dus of 4 d. per Acre for every Acre of Meadow or Pa- 
{ture within the {aid Pariſh of Winthorp, and ſo in Pro- 
portion for any greater or leſſer Quantity. 


The Defendant Mr. Monſon demurred to the Bill, 
for that it appeared on the Face thereof, that this was 
an unreaſonable Modus, as it favoured Foreigners, not In- 
habitants within the Pariſh, more than thoſe who were 
Inhabitants, and bore the chargeable and burdenſome 
Offices of the Pariſh; alſo, becauſe the Modus was un- 
certain, and not permanent, and in one Year Tithes 
might be paid, and in the next a Modus, but in the 
third Year Tithes in Kind again, for which were cited 
1 Lev. 116. and 1 Keb. 602. Bamdrey verſus Buſhell, 
where, upon a. Motion for a Prohibition, the whole 


I Court held this to be an unreaſonable Modus; and par- 

x ticularly in Keb. it is ſaid, to be an Invention to cheat 

N the Parſon. | 

i Lord Chancellor took Time till the next Day to look ® 
| mto the Books, and then declared he did not approve 3 
i of the Reaſon given in Leving, that the Inhabitants A 
i ought to be more favoured in the Modus than the Fo- : 
f I reigners, 
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reigners, in Regard the Inhabitants were liable to the 
Repairs and Veſtments of the Church; whereas by 
the Reſolution in Jeffreys Caſe, 5 Co. 66. b. a Foreigner 
occupying Lands within the Pariſh, tho living out of 
the Pariſh, is liable to the Repairs, and to be taxed 
even to the Ornaments of the Church, there being no 
Reaſon, but that as he is an Inhabitant in one Re- 
ſpect, he ſhould be fo in all, as to paying Rates and. 
Taxes ; and his Lord{hip called this a tudden Opinion 
upon a Motion, and therefore would not allow the 
Demurrer. 


Afterwards in Hill. Term 1729, this Cauſe comin 


on to be heard, Lord Chancellor deſired to be aflifted by 


Mr. Juſtice Reynolds, and Mr. Juſtice Forteſcue, who be- 
ing preſent, and the Cuſtom being declared by the 
Court to be well 


Whether the Modus was good in Law ? 


Againſt the Modus it was inſiſted, That as Tithes are 
a Revenue of Common Right belonging to the Church, 
ſo every Cuſtom derogating from this common Right 
ought to be taken ſtrictly; that according to this 
Cuſtom, if an Inhabitant of the Pariſh of Burgh, oc- 
cupying Lands within the Pariſh, ſhould leave the Pa- 
riſh, and take an Houſe, or even a Lodging in any 
neighbouring Pariſh except Winthorp, this would intitle 
him to the Advantage of the Modus; ſo that an Inha- 
bitant by his own voluntary AQ, and by ſo {light a 
one, as going (perhaps) on the other Side of the High- 
way or Hedge, (which poſſibly may be the Boundary 


of the Pariſh) would be privileged from paying Tithes 
in Kind; that tho' it ſhould be admitted, a Modus 


would be good, that every Inhabitant, or Occupier 
of Lands within the Pariſh (tho' not an Inhabitant) 
ſhould pay 4 d. an Acre for every Acre of Paſture or 
Meadow Land within the Pariſh: Yet (as in the 8 

cipa 


Lord Chan- 
cellor King, 
Mr. Juſtice 
Reynolds, 
and Mr. 
proved, the only Queſtion was, Jide For- 


teſcue. 
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cipal Caſe) for a Modus to ariſe on ſo frivolous an Ac- 
count, as that of leaving the Pariſh, and taking an 
Houſe or Lodging in the next Pariſh, was unreaſoi- 
able, jult in the ſame Manner, as if there ſhould be a 
Modus or Cuſtom, that if any Inhabitant left the 
Town, and continued to occupy Lands there, he ſhould 


be intitled to the Benefit of a Modus, purely on the. 


Conſideration of his having left the Town, which 
ſurely would not be good; for the Conſideration to 
intitle a Pariſhioner to a Modus, muſt be ſomething 
which was (originally at leaſt) for the Benefit of the 
Parſon, and therefore a Conſideration that the Pariſhi— 
oner was to repair the Church, would not be good; 


ſecus it the Modus were in Conſideration of his repairing 


the Chancel, or even the Parſon's Pew ; but the Pariſhi- 
oners leaving the Pariſh would be 1o far from being a 
Benefit to the Parſon, that it would turn much to his 
Diſadvantage, by depriving him of the perſonal and 
{mall Tithes; that every Modus for Tithe, if good, 
mult be ſuppoſed to have had a reaſonable Commence- 
ment; but what reaſonable Cauſe could be aſſigned for 
the Commencement of this Modus, which ſo manifeſt— 
ly favoured mere Strangers and Foreigners, beyond the 


| Inhabitants of the Place, and which would tempt and 


encourage every Inhabitant to deſert the Town, for the 
Sake of that prevailing Motive, his own Intereſt, by 
which Means the Pariſh might become deſolate, and 
the Parſon have no Pariſhioners left to preach to. 
Again, every Modus in Lieu of Tithes muſt be ſuppe— 
ſed to have commenced originally by the Agreement 
and Conſent of Parton, Patron and Ordinary; but what 
could be imagined to have induced the Parſon to con- 
{ent and agree to ſuch a Modus, by which he might be 
deprived of all his Pariſhioners, in Hopes of getting 
an Exemption from Payment of Tithes? Alſo every 
Modus which conduced to Fraud was an ill Modus; ſee 
Degg's Parſons Counſellor 308. cap. 16. where it is ſaid 

I the 
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the Law ſo much abhors Fraud in this Reſpect, as to 
allow of nothing which may introduce it. In 1 Leo. 
99. Stebbs verſus Goodlack, the Parſon of Letcome in 
Berks libelled in the Spiritual Court againſt the De- 
fendant for Tithes of Corn ; the Defendant ſhewed 
a Cuſtom in Letcome, that the Parſon, as a Modus 
for the Tithe of Corn, ſhould have the tenth Land 
ſown with Corn, and ſhould begin his Reckoning at 
the Land which was next the Church, and ſo the next 
Year at the next Land, Cc. and inſiſted on this Cu- 
ſtom: The Parſon thereupon ſhewed, that the Defen- 
dant the Farmer by Fraud and Covin, every Year 
{owed the tenth Land very thin with Corn, and ne- 
ver dung'd or manured it, ſo that the other nine 
Lands, each brought forth every Year thrice as much 
as the Parſon's Land; wherefore, in Regard the De- 
fendant had abuſed the Cuſtom, the Parſon ſued for 
Tithes in Kind. The Farmer at firſt got a Prohibi+ 
tion on Account of the Cuſtom, but the Parſon af- 
terwards had a Conſultation, Wray Chief Juſtice ſay- 
ing this Cuſtom was againſt common Reaſon. Now 
if this were ſo, that a Modus conducing to Fraud was 
ill, how can any Modus be a greater Inlet to Fraud, or 
more productive of it than this, where {ome of the 
Pariſhioners would be continually leaving the Pariſh, 
and taking Lodgings in the next, to avoid paying Tithes 
in Kind, and thoſe who ſtaid behind, would be conti- 
nually impoſing on the Parſon by threatning to leave the 
Pariſh, if he did not accept of Half his Dues ? Beſides, 
every Modus in Lieu of Tithes ought to be certain and 
permanent; in Salk. 656. Archbiſhop of York verſus Duke 


of Newcaſtle, it is ſaid by the Judges (tho' in other 


Matters they differed) that a Modus muſt be an an- 
nual Profit both certain and permanent; and the 


Words in Deg. 308. are, That every Modus mult 
have Continuance, and cannot be good at one 
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< "Time, and ſleep at another,” That as Reaſon was 
thus againſt the Cuſtom, ſo there were two expreſs 
Authorities, (via.) 1 Lev. 116, and 1 Keb. 602, and 
tho' the Reaſon in 1 Lev. might go a little too far, in 
ſaying the Cuflom ought rather to favour the Pariſhi- 
oners than Foreigners, by Reaſon that the Pariſhioners 
were at the Charge of repairing the Church, whereas 
even Foreigners were liable to be taxed for that Pur- 
poſe if they occupied Lands within the Pariſh; yet fo 
far it might be urged in Favour of Inhabitants beyond 
Foreigners, that they were liable to burdenſome Of- 
fices, as Church-wardens and Overſeers, who by 
the Stat. of 43 Eliʒ are directed to be choſen yearly out 
of the principal Inhabitants; or if an Occupier of 
Lands only was an Inhabitant to all Intents and Pur- 
poſes, then there would be no Ground for the Cuſtom 
to make a Diſtinction; that the Cuſtom ſaying, any 
Perſon occupying Lands, and not an Inhabitant, 
ſhould be intitled to the Benefit of the Modus, was 
uncertain, as it did not {ay for how long Time ſuch 
Perſon ſhould not have inhabited within the Pariſh, 
whether for a Week or a Month, Cc. Alſo as every 
Perſon occupying Lands, who was not an Tnhabitant, 
ought to pay 4 d. an Acre, and ſo in Proportion for 
any leſſer Quantity ; this (it was obſerved) was one 
Farthing for every ſixteenth Part of an Acre; but if 
it ſhould be but a ſeventeenth Part, then it would a- 
mount to a Cuſtom in non decimando. 


Attorney General contra: As this Modus has been un- 
interrupted Time out of Mind, ſo there may have been 
a Purchaſer of Part of this Land, who has paid the 
dearer for it, from a Dependance upon the Modus, 
and conſequently, by ſetting aſide the Modus, the Pur- 
chaſer would be injured. There is no Neceſſity that 
the Modus ſhould be permanent; in Godb. 194. Brown's 
Caſe, a Man had a Modus decimandi for Hay in Black- 
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acre, he ſowed the ſaid Acre ſeven Vears together 
with Corn, yet this was held not to deſtroy the Modus, 
but that the ſame ſhould continue, when the Acre was 
made into Hay; alſo it is there ſaid, that if the Vicar 
be endowed of Tithes of Hay, the ſame Cloſe, when kept 
as Meadow and mowed, ſhall pay Tithes to the Vicar, 
and when {ſown with Corn, ſhall pay Tithes of Corn 
to the Parſon; by which Cale it appears not to be 
neceſſary, that the ſame Land ſhould always pay a Mo- 
dus, but may ſometimes pay Tithes in Kind, and 
ſometimes a Modus, and yet the Modus ſubſiſt. With 
regard to the Fraud objected as incident to the Mo- 
dus in the principal Caſe, that which every Thing 
is liable to, cannot be a good ObjeCtion againſt any 
particular Thing; for this Fraud may be ſuggeſted 
in all Modus's; particularly in the Caſe in Godbolt, 
the Land-owner might ſay to the Parſon, if you 


will compound with me for Tithes, I will fow the 
Land, elſe I will mow it and uſe it for Meadow, 


and then you (the Parſon) will not have the Tithes, 
but the Vicar. In the Cale of coltford verſus Peaſe, 
Cro. Flix. 136. a Cuſtom was, that Time out of Mind 
every Inhabitant of Sale, who occupied Paſture Lands 
in Dale, paid Tithes for theſe Paſture Lands to the 
Vicar of Sale, and that the Vicar paid 2 4. for every 
Acre to the Parſon of Dale; the Court held this a 
good Cuſtom, though it depended on the Uncertainty 


of an Inhabitancy, and that the Vicar of Sales pay- 


ing 2 d. per Acre to the Parſon of the other Pariſh for 
this Paſture, was the {ame Thing as if this Compo- 
lition were paid by the Occupier of the Land itſelf, 


being equally beneficial to the Parſon. Then as to 


the Commencement of this Modus, the ſame may 
have been a reaſonable one, ſince this Pariſh of Burgh, 
having a great Tract of Land, it might be for the 
Good of the Land and of the Parſon to incourage Fo- 


reigners to come, take and manure this Land, by ex- 
empting 
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empting them from paying of Tithes in Kind, but ſtill 
they were to pay 4 d. per Acre to the Parſon, which 
was for the Parſon's Benefit, as it might be ſuppoſed, 
that otherwiſe the Land would have laid Waſte, un- 


cultivated, and yield no Profit, conſequently no Tithes 


at all. 


Every 22 The Lord Chancellor and the two Judges held this 
certain, or à good Mogus ; they admitted, that every Modus muſt 
elſe it is void 


ne vo be certain, and if it was uncertain, no Length of 
Length of T'ime would make it good; and as to a Modus be- 


Time will 


make it ing void for Uncertainty, Mr. Juſtice Forteſcue cited 


good. Thus 2 Kol. Abr. 26 5. where a Preſcription to pay a Peny 
nay a Peny or thereabouts for every Acre of arable Land, was 
per Aan. or held void for the Uncertainty 3 but he allo cited a 


thereabouts 


for every A. Cale in the Exchequer in 1726. where there was 
Jede a Modus to pay 12 d. an Acre for Up-Land and 6 4. 
pay 127. per for Marſh-Land, and held good. But they all thought 
_ ax the Modus in the preſent Caſe certain, 4 d. per Acre 
Up-Land for every Acre of Paſture and Meadow Ground occu- 
EE pied by thoſe that were not Inhabitants within the 
of Marſh- Pariſh; in which Caſe the Parſon had no Reaſon to 
Land, good, 
did not extend to all the Land in the Pariſh, whether 
occupied by Inhabitants, or by ſuch as were not In- 
habitants; for that had been more to the Prejudice of 
the Parſon, who, in the preſent Caſe, had Tithes in 
Kind of the Inhabirants for their Land; and as the 
Modus for paying 4 d. per Acre for all the Land in the 
Pariſh, (whether occupied by the Inhabitants or not) 
had been good, 4 fortiori this was good, becauſe more 
a 1:4, beneficial to the Parſon. That this Modus was certain, 
nced not be becauſe the Parſon was always {ure of having either 
nk his 4d. per Acre, or what was better, his Tithes in 
as while the Kind; but by the Caſe cited from Godbolt, it appeared 


Religious 


Houf.s hel4 hot to be neceſſary, that the Modus ſhould every Year 


the Lands in take place; and here, whenever it {ſhould happen that 
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the Paſture or Meadow Land were occupied by Fo- 
reigners, then the Modus would certainly ariſe ; and 
the ſame Uncertainty might be objected to the Cuſtom; 
which ſaid, that while the Religious Orders, or 
Houſes, held the Land in their own Hands, they ſhould 
pay no Tithes, which notwithſtanding has been al- 
ways adjudged a good Cuſtom ; the like Anſwer 
might be given to the Objection to that Part of the 
Cuſtom, where the Occupier of this Land was not to 
be an Inhabitant either of Burgh or Winthorp; for if 
he were an Inhabitant of either of thoſe two Pariſhes, 
he was to pay Tithes in Kind, which was ſtill in Fa- Not necer. 
vour of the Parſon. The Court admitted, that every * "wage 
Modus mult be ſuppoſed to have had a reaſonable a reafonable 
Commencement ; but as to the Neceſſity of ſhewing 8 
nom that the Modus is reaſonable, that ſeemed not to might at firſt 
be ſo clear; for theſe Modus's having been from Time on 8 296 


not now ca- 


immemorial, none can know but that there were pab'e of be- 
ing ſhewn at 


ſuch Circumſtances in thole ancient Times, as this great 
might have made ſuch a Compoſition reaſonable, tho' Niznce of 
at preſent they may not be diſcoverable; that it was 
enough to ſatisfy us at this Time of Day, that the Sufficient 
Parſon, Patron and Ordinary, before the reſtrictive n, Paten 


ſon, Patron 


Statutes, might bind the Revenues of the Parſon, and #ndOrdinary 


| 5 | might at firſt 
that all theſe Modus's muſt have had their Commence- nale = 


ment from an Inſtrument ſigned by the Parſon, Pa- Agreement, 
and bind the 


tron and Ordinary; but there could be no Colour to fucceeding 

ſay, that becauſe ſuch Inſtrument in ſo great a Length — yy 
of Time had been loft, therefore the Modus ſhould be Instrument 
loſt alſo; indeed fo far the Law went in Favour 1 
of the Church, as that if the Inſtrument which the loc, yer the 
Parſon, Patron and Ordinary, had given to a Lay- 7 
man, Owner of ſuch à Farm, to diſcharge the 

Farm of all Tithes, (though this would be good 

while the Inſtrument could be ſhewn) ſhould be once 

loft, this being a Privilege in non decimando, the Pri- 
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vilege would be loſt by the Loſs of the Deed; but 
that in the preſent Cale, there was no Ground to 
inſiſt on the Cuſtom's being unreaſonable 3 for the 
Tithes are the Reward for the Tronble and Care 
which the Parſon takes of the Souls of his Pariſhi- 
oners, in which Caſe the Labourer is worthy of his 
Hire; but then, as the Parſon is not bound to go 
out of his Pariſh to viſit thole who only occupy 
Land within the Pariſh, {o it 1s but reaſonable, that 
they who have not the Benefit of the Parſon's Care, 
ſhould anſwer the leſs Duty to him, and may well 
be excuſed for a Modus of 4 d. an Acre, which the 
Parſon cannot ſay is too little, eſpecially in this Caſe, 
when Part of his Proof is, that a whole Acre was 
let for 124. or 8 d. an Acre in the Times of Edward 
the Firſt and Second, a Reaſon for avoiding this Modus, 
as being originally too much. As to the Cafe in Le- 
vin, that was obſerved to be a {ſudden Opinion of 
the Judges, upon a Motion only, and when (per- 
haps) only the Counſel that made the Motion was 
heard, and none. of the other Side ; neither 1s the 


Caſe mentioned in the other cotemporary Reports; as 


Raymond, Siderfin, Wc. Allo Mr. Juſtice Reynolds 
asking, with regard to the Pariſh called Skegneſs, (con- 
cerning the Tithes and Modus whereof this Motion was 
made in Lev.) how the Practice had been, and whe- 
ther Tithes in Kind, or a Modus had been ſince paid? 
it was an{wered, that notwithſtanding that Opinion, 


this very Modus had been oblerved, and Tithes in 
| Kind not paid, which ſhewed, that no Regard was 


had to the Opinion, and that the Parſon was not 
adviſed to rely upon it. Laſtly, the Chancellor. and 


Judges laid great Weight on four Precedents in the 


Exchequer, cited by the Counſel for the Pariſhio- 


ners, where that Court reſolved ſuch a Cuſtom: and 


Modus to be good, and in ſome of theſe Caſes con- 
I demned 
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demned the Parſon in Coſts, for conteſting the Modus, 
particularly Brown's Entries 194, 199. was cited, where 
the Pleadings of one of thoſe Caſes are to be found, 
with a Prohibition granted thereupon. 


Wherefore the whole Court agreeing the Modus to be 
good, Time was given to the Biſhop till the next Day 
to give his Anſwer, whether he would try the Cu- 
ſtom; which the Biſhop declining, 


Lord Chancellor : Eſtabliſh the Modus, and diſmiſs 
Mr. Monſon's Croſs-Bill for Tithes in Kind, without 
Coſts, in caſe he ſubmit to the Modus. 
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Caſe 188. 


An Admi- 
niſtrator 
pendente lite 
touching a 
Will, may 
maintain 
Actions for 
recovering 
Debts due 
to the De- 
ceaſed. 


D E 
Term. S. Trinitatis, 
17 34, - 0: 


Middleton Walker, Plaintiff; 
Iſrael Moollaſton, Defendant. 


| 5 HIS was a Judgment given in the Common 

Pleas, wherein the now Defendant was Plain— 
tiff, in an Aſumpfit on a promiſſory Note brought by 
the then Plaintiff Moollaſton, as Adminiſtrator de bo- 
nis Nathanael Clerk, non Adminiſtrat by Frances his 
late Wife and Executrix, pendente lite in the Spiritual 
Court touching the Will of the {aid Frances, in which 
Suit in the Spiritual Court Woollaſton the Executor 
named in the Will of Frances was Plaintiff, againſt 
the Nephews and Nieces of Frances Clerk: The Plain- 
tiff in the Court below recovered Judgment, and 52 J. 
Damages, upon which the Defendant below (Walker) 
bringing a Writ of Error, and aligning the general 
Errors : 


The Queſtion was, Whether an Adminiſtrator pen— 
dente lite, where the Suit in the Spiritual Court 1s 
touching the Executorſhip, may maintain an Action 
for recovering the Debts due to the Deceaſed? 


I | And 
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And to ſhew that he might, I argued as follows : 


1 ſt, What J ſhall inſiſt upon will be the Reaſon of 
the Thing, 


2dly, I ſhall mention ſuch Authorities as are in my 
Favour. 


34ly, The great Inconveniencies that would enſue if 
the Law were againſt me in this Point. And, 


In the laſt Place ſhall endeavour to give an Anſwer 
to thole Caſes which have been cited on the other Side. 


Firſt, T preſume it will be admitted, that tho' a 
Man makes a. Will, and appoints an Executor, yet 
if the Executor be under any Incapacity or Diſability 
of acting as ſuch, he is, during his Incapacity, in ma- 
ny Reſpects as no Executor, and therefore for that 
Time it is conſidered as an Inteſtacy. For this Reaſon 
the Ordinary may in theſe Caſes, during the Incapaci- 
ty or Diſability, grant a temporary Adminiſtration, 
and ſuch temporary Adminiſtrator may ſue and bring 
Actions, as well as any other Adminiſtrator to whom 
a compleat Adminiſtration is granted. I ſhall inſtance 
in the common Caſe, where an Infant (under the Age 
of ſeventeen Years) is made Executor ; here, in Regard 
the Infant, by Reaſon of the Tenderneſs of his Years, 
is for that Time incapable of acting as Executor, the 
Ordinary may grant a temporary Adminiſtration to an- 
other during the Minority of the Infant (until his Age 
of ſeventeen) and ſuch temporary Adminiſtrator may 
ſue and bring Actions. Within the ſame Reaſon is the 
Caſe, where upon the Death of a Man there is a Liti- 
gation in the Spiritual Court touching the Executorſhip 
to the Deceaſed ; ſince during this Conteſt none can 
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(a) Vide 


Skin, Rep. 


156, 


n 


act as Executor; and therefore the Ordinary may grant 
Adminiſtration to another, pending this Suit, which 
Adminiſtrator may ſue, it being Part of his Office to 
recover and get in the Debts of the Deceaſed. 


I admit formerly there have been Opinions (parti- 


cularly in Owen 35.) that an Adminiſtrator durante mi- 
nore £tate could not fue, Lord Dyer having held that 
ſuch an Adminiſtrator was but as a Servant or Bailiff, 
But I take the Law, by very many Caſes, and by a 
conſtant Courſe of Experience to be now ſettled, that 
an Adminiſtrator during the Minority of an Execu- 
tor, tho' granted in the molt reſtrictive Manner, only 
ad uſum & commodum infantis, may however maintain 
an Action for a Debt due to the Deceaſed ; this is 
admitted in 5 Rep. 29. Pigot's Cale, ſo as the Admi- 
niſtrator makes a proper Averment that the Executor 
is under ſeventeen; and ſo is Hob. 251. Carver verſus 
Haſlerig ; and indeed ſuch Suits are really ad uſum 
& commodum of the Infant Executor, as they are 
brought in Order to recover Debts due to the Eſtate. 
Theſe Authorities warranting an Adminiſtrator during 


Minority, Cc. to ſue, are carried much farther in 


1 Roll, Abr. 838. Wright's Caſe, and 2 Brownl. 83. 
where it is adjudged, that if an Adminiſtrator during 
Minority, Nc. brings an Action, recovers Judgment, 
and before Execution the minor Executor attains ſeven- 
teen, he 1s ſo far privy to this Judgment, that by a 
ſpecial Scire facias he (the Executor) may ſue Execu- 
tion thereon. If then an Adminiſtrator durante minore 
crate, Oc. ad uſum & commodum infantis, who in ſome 


Books is {aid to be as a Bailift or a Servant to the In- 


fant Executor, and in another Book is called his (a) 
Curator, may maintain an Action for a Debt due to 
the Deceaſed ; why ſhould not an Adminiſtrator pen- 
dente lite, (tho' touching the Executorſhip) be allowed 
to maintain an Action allo, ſince both are but tempo- 
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rary Adminiſtrations? one determining on the Infant's 
coming to ſeventeen, and the other with the End of 
the Suit in the Spiritual Court ; why ſhould not theſe 
temporary Admmiſtrations equally impower each Ad- 
miniſtrator to ſue? or rather, do not all the Authorities 
warranting an Admmiſtrator during Minority, Cc. to 
ſue, prove ſtrong for us in the preſent Caſe? I own, 
it has been a Queſtion, Whether the Ordinary could 
grant Adminiſtration durante abſentia of the next of Kin 
beyond the Seas. 1 Lutw. 342. and 4 Mod. 14. Clare ver- 
ſus Hodge. And I find in a Manuſcript Report which 
[ have, that the late Chief Juſtice Pratt of Counſel in 
that Cauſe, objected it was a void Adminiſtration, as it 
might end ſoon after granted, and yet neither the Ad- 
miniſtrator himſelf, nor any of the Debtors to the E- 
ſtate of the Deceaſed know when it ended; becauſe the 
next of Kin might return from beyond Sea, and the Ad- 
miniſtrator, or the Debtors of the Deceaſed, know no- 


thing of it; that by this Means the Debtors of the 


Deceaſed would be drawn in to make Payments to the 
Adminiſtrator, after the next of Kin's Return, conſe- 
quently after the Adminiſtration was determined, and 
that ſuch an Adminiſtrator durante abſentia, Tc. might 
be diſcouraged from bringing any Actions againſt the 
Debtors of the Deceaſed, foraſmuch as ſuch Action 
mult abate by the Return of the next of Kin from be- 
yond Sea before the Judgment, and the Adminiſtrator 
loſe his Colts. But notwithſtanding theſe Objections 
(which were really made, tho' not reported in the 
Books) the Court adjudged ſuch an Adminiſtration 
granted durante abſentia, Oc. to be good; and the very 
Reaſon given, as reported in Lutw. is, © to prevent 


© the grand Inconvenience that would enſue, if 


the Debts of the Deceaſed could not be recover- 
Ded during the Abſence of the Executor beyond 
Sea, The Court farther ſaid, that if any of the 
Debtors of the Deceaſed paid his Debt to ſuch an 
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| Adminiſtrator durante abſentia, Tc. tho' it was after b 
1 the Return of the Executor; yet if the Debtor who 4 
11480 paid the Money had no Notice of ſuch Return, it , 
i would be a good Payment. Now this Caſe proves, $ 
11998 not only that an Adminiſtration durante abſentia, Oc. | 
111088 is good, but that the chief Reaſon inducing the Court 
. to be of that Opinion was, that by the Adminiſtrator's 
„ being enabled to get in the Debts due to the Deceaſed, 
„ the grand Inconvenience which otherwiſe might happen 
* would be prevented; and if an Adminiſtrator durante 
{Hil 0 abſentia, Cc. may ſue, within the ſame Reaſon ought 
1009 an Adminiſtrator pendente lite. The Caſe in 1 Salk. 
(pi 2. Slaughter verſus May, not only proves that an Ad- 
6b miniſtrator durante abſentia may bring an Action, but 


alſo is an expreſs Authority in this very Point, that 
an Adminiſtrator pendente lite touching the Executor- 


64 474 
—— . Bos 6 5. ge Rn 5 
- — — 
rr — x 


. 
+. 
* 
—_— — 2 
1 nm—_ s © +2 


1 {hip may, if he makes a proper Averment. That Caſe 
8 was, H. being an Adminiſtrator. durante abſentia of F. 
4M S. an Executor, brought an Action of Debt on a Bond, 
* but did not aver that J. S. the Executor was then 
; | abſent, or where he was; upon which the Court 
1 ſaid, it was but reaſonable the Ordinary ſhould have 
| HY Power to grant Adminiſtration during Abſence, as well 
"8 as during Minority, or pendente lite, and that ſuch 
. Adminiſtrator is accountable to the Executor, whoſe 
[11:1 Abſence muſt be intended an Abſence beyond Sea ; 
ts ut the Plaintiff ought to aver him to be- abſent. 
I Now in this Caſe it appears that the Court put theſe 
(24:4 three temporary Adminiſtrators upon the {ame Foot- 
Wd: ing; and I believe, in all Books, where named, they 
Ho. are conſidered as on the Level, and if ſo, no Reaſon 
| can be given why an Adminiſtrator pendente lite touch- 

| ing an Executorſhip ſhould not bring an Action, as 

well as an Adminiſtrator during Minority, or during 

11 Abſence; nay, the allowing the Adminiſtrator durante 
Wilt abſentia to bring an Action is a ſtronger Caſe than the 
(Ye preſent ; becauſe there the Adminiſtration may de- 
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termine, and yet neither the Plaintiff the Adminiſtra- 
tor, nor the Defendant the Debtor, know any Thing 
of, nor have any Pollibility to diſcover it; alſo 
in that Caſe there is all the Time a good Executor ca- 
pable of acting, who may prove the Will by Commiſ- 
ſion, or ſue by Letter of Attorney; whereas the End 
of a Suit during the Pendency whereof Admini- 
{tration is to continue, may be ſeen by any one at 
any Time relorting to the Proceedings in the Court 
where the Litigation touching the Executorſhip depen- 
ded : Therefore. all theſe Authorities which warrant 
Actions to be brought by an Adminiſtrator during the 
Abſence of an Executor, are juſt ſo many Authori- 
ties for me 3 and the Caſe of Slaughter verſus May 


mentioning that of an Adminiſtrator pendente lite 


touching an Executor, 1s an Authority in the very 
Point. In Gibſon's Codex Furis Eccleſiaſtici Anglicani (Page 
574.) thele three temporary Adminiſtrations are taken 
Notice of, and put upon the ſame Footing ; beſides 


which, is added, © That though there be no Suit or 


* Controverly depending touching the Executorſhip, 
and tho' there be an Executor, yet if he does not 


come in, the Ordinary may grant a temporary Ad- 


cc 


* the Will.” Alſo it is held, that if an Executor 
afterwards becomes Lunatick, and thereby diſabled 
from acting, there, for Neceſſity's Sake, the Ordi- 
nary may grant a temporary Adminiſtration with the 


Will annexed ; this I remember was ſaid by Holt 
Chief Juſtice, in the Cale of Hills verſus Mills, re- 


ported ſhort in 1 Salk. 36. but that otherwiſe it was if 
an Executor became a Bankrupt, becauſe there being 
no Diſability in ſuch Caſe, no temporary Adminiſtra- 
tion could be granted: But of very little Uſe would 
all theſe temporary Adminiſtrations be, if by Virtue 


of them the Debts of the Deceaſed could not be re- 
cover'd. 
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It is objected, that no Adminiſtrator before the Sta- 
tute of 31 Edw. 3. cap. 11. could bring an Action, 
and that the Statute impowering an Adminiſtrator to 
ſue, does not extend to one pendente lite. 


Reſp. All theſe temporary Adminiſtrators are equally 


out of the Statute, and in ſuch Adminiſtrations the 


Ordinary is not bound to grant them to the next of 


Kin, as was held Hob. 2 50. Bryers verſus Goddard, and 


1 Vent. 219: Thomas verſus Butler; but if an Admini- 
ſtrator during the Minority or Abſence of an Executor 


may ſue, tho' out of the Statute, why may not an Ad- 


miniſtrator pendente lite {ue alſo? I take all theſe tempo- 
rary Adminiſtrators to be within the Reaſon and Equity 
of the Statute of Edw. 3. as they are deputed by the Ordi- 
nary, which are the very Words; and ſince in all thoſe 
Caſes the Deceaſed dies for the 'Time, and to ſome Pur- 
poſes, inteſtate, there is then no Perſon to act as Executor. 


Now I will conſider the very great and manifeſt 
Inconveniencies which would enſue, if an Adminiſtra- 
tor pendente lite touching an Executorſhip could not 
bring Actions to recover the Debts of the Deceafed. 


Suppoſe theſe conſiſted only, or chiefly, in out- 


ſtanding Debts, owing on hazardous Securities, or 
from Perſons in doubtful Circumſtances, in apparent 
Danger of being loſt, if not ſued for in Time; would 
it not be an irreparable Loſs to the Eſtate, and to the 
Creditors of the Deceaſed, if for Want of a Power 
given by Law to the Adminiſtrator pendente lite, 
all thoſe Debts ſhould be loſt? Suppoſe the chief Part 
of the Eſtate conſiſted of Debts in Trade, as Book- 
Debts, which are ſimple Contract and liable to be 


barred by the Statute of Limitations, and that the fix 


Years have begun to incur in the Life-time of the De- 
E cCeaſed 
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ceaſed, and conſequently muſt run on; would it not 
be a Thing of the moſt miſchievous Conſequence, 
and render the Law extremely defective, if the Ad- 
miniſtrator pendente lite were not allowed to ſue for 
theſe Book - Debts, in order to prevent them from be- 
ing barred by the Statute, and thereby ſecure the E- 
ſtate of the Deceaſed, and perhaps ſave his Creditors 
from being ruined? The other Side, in this Caſe, 
are endeavouring to make a very nice Difference, 
where really there is none, betwixt an Adminiſtrator 
pendente lite and other Temporary Adminiſtrators; and 
yet to what Purpoſe is this extreme Nicety to be ſup- 
ported? Why, only to introduce great and Publick 
Miſchief. On the other Hand, there can be no In- 
convenience in allowing this Adminiſtrator pendente 
lite to ſue for the Debts of the Deceaſed ; the Hand 
of the Adminiſtrator who is to recover them, mult be 
ſuppoſed ſafe ; this Court may ſo far take Notice of the 
Spiritual Courts, as to be ſenſible that theſe Tempo- 
rary Adminiſtrators give Security there proportionably 
to the Value of the Eſtate of the Deceaſed, or, if 
that were out of the Caſe, every Perſon is prima facie 
intended by Law of Sufficiency to perform his Truſt, 
and not to be inſolvent, Nihil nequam preſumendum ; 
and whatever ſuch Adminiſtrator does receive of the 
Eſtate of the Deceaſed, he muſt be accountable for 
to the Executor when he ſhall have proved the Will. 
Beſides, as this Adminiſtrator is allowed to be ſued, 


why {ſhould he not alſo be allowed to ſue, why ſhould 


it not be mutual, eſpecially ſince the allowing him to 
ſue is the only Way to enable him to anſwer the Suits 
brought againſt him? I muſt own, that an Executor 
de ſon tort may be ſued, and yet cannot ſue; for 
as he comes in intirely by Wrong, and as a Tort-feaſor, 
he ſhall have none of the Privileges of a rightful Ex- 
ecutor; but in the preſent Caſe, our Adminiſtrator 
pendente lite cannot be ſaid to come in by Wrong, 

when 
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when he is conſtituted by the Act of the Court, "of 
that Court too, which has a proper juriſdiction in 
granting Adminiſtrations. It will be admitted, that 
an Adminiſtrator durante minore «tate of an Executor, 
though it be. but ad uſum © commodum Infantis, may yet 
ſell bona peritura. And the like Power will (I pre- 
ſume) be allowed an Adminiſtrator pendente lite, and 
why is this, when {uch Adminiſtrators can fell no other 
Goods? Surely for the Sake of Neceſſity, and to pre- 
vent thele bona peritura from being deſtroyed ; and is 
there not the {ame Neceſſity to take Care of hazardous 
Debts, and prevent Debts by ſimple Contract from 
being barred by the Statute of Limitations ? Do not 
they require the ſame Care to ſecure them from be- 
ing loſt, as bona peritura do? Yes certainly, as pro- 
bably the Debts are of a much greater Value than 
the Goods, The Spiritual Courts have of late come 
into this Way of granting Temporary Adminiſtra- 
tions, and my Lords the Judges have been pleaſed to 
allow them good in Law, though out of the Statute 
which permits, nay requires the Ordinary to grant 
Adminiſtration; and this the Courts of Common 
Law have done, for the Eale and Convenience of the 
Subject, which is indeed the chief End of all Laws. 
But it would very much leſſen and take off from 
the Uſe and Benefit of theſe Adminiſtrations, if it 
ſhould be adjudged, that none by Virtue thereof were 
capable of ſuing for and recovering the Debts of the 
Deceaſed : This Conſtruction would reduce the Grant 
of Letters of Adminiſtration pendente lite, to no more 
than Letters ad Colligendum bona, Oc. 


And now, as to the Authorities which have been cited 
on the other Side; ; tho' I here beg Leave to premiſe, 
that nothing leſs than ſolemn Reſolutions, ſuch as are 
founded on good Reaſon, ought to be ſufficient to intro- 
duce ſo great an Inconvenience; whereas (as I take it) 


I among 


* * 3 0 * „ FI = * . 
* * * * * * * 4 * 8 N n EF n 
4 5 * 2 nem n „ un . 4 
* E 2 * * 2 * SE 9 aan 2 k 
« r ME ks, TE Ry wh . 23> 3. 4 
5 I 5 * * 8 * 


— 


De Term. N Trin. 1731. 


among all the Authorities cited againſt us, there is 
not one Caſe adjudged in the Point. 


As to Moor 636. Robin's Cale, (Trin. 43 Elis.) it 
was thus: Two Executors conteft in the Spiritual 
Court, whereupon the Ordinary grants Admini- 
{tration pendente lite, and it {ſeemed to the Court 
(ſemble ſays the Book) that he could not do it; 
theſe are all the Words of the Caſe; but here was 
no Judgment, nor any Reaſon -given in Support of 
the Opinion; and to over-ballance this Authority, I 
would quote againſt it the Cale of Slaughter verſus May 
in Salk. 42. and the Reaſon given in 1 Lutw. 242. for 


the Reſolution in Clare verſus Hodge ; here are two Au- 


thorities to one which {ay it is a great Inconvenience 
where none can ſue for the Debts of the Deceaſed ; 
and as they are the latter, ſo are they the better Au- 


thorities. As to Carthew's Rep. 153. Frederick verſus 


Hook, that was an Action of Debt on a Bond brought 


by the Plaintiff Frederick, on a ſpecial Adminiſtration 


quoad the Bond, pendente lite concerning the laſt Will 
of the Lady Frederick; the Defendant pleaded in A- 
batement, that the Lady Frederick made her Will, 
and thereby conſtituted the Plaintiff her Executor, 
and that the Plaintiff ſuſcepit ſuper ſe onus executionis 
ieſtamenti predift, and prayed the Judgment of the 
Court, for that the Plains? brought his Action as Ad- 
miniſtrator and not as Executor ; upon which the 
Plaintiff demurred; the Court held that the Admini- 
ſtration granted pendente lite in the Spiritual Court 


concerning a Will was utterly void, and that the Diffe- 


rence was, where there is a Controverſy in the Spiritual 
Court concerning a Right of Adminiſtration, and where it 
is concerning a Wil, as in that Caſe ; that in the firſt the 
Adminiſtration granted pendente lite is good, but other- 


wiſe where the Controverſy is concerning a Will, for he 
Vol. II. 7 K who 
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who comes in under a Will ſhall avoid all which an 
Adminiſtrator can do, and then it is {aid in the End 
of the Caſe, that the Plaintift proceeded no farther 
in that Action: Now it is plain upon the Words of 
the Book, that this Caſe was never adjudged, but the 
Objection ſtarted upon the Demurrer; and at that 
Time the Court held the Adminiſtration granted 
pendente lite tonching the Will void, whereupon 
it is ſaid, that the Plaintiff proceeded no farther in 


that Action; and poſhbly he had no Occaſion 3 the 


Defendant in fo plain a Cale as that of Debt on Bond, 
having gained ſome Time by his Plea, probably paid 
the Money, or it may be, the Will of Lady Frederick 
was ſoon afterwards proved, and ſo the Objection re- 
moved; but this is not mentioned, only ſo far ap- 


pears, that no Judgment was given in the Caſe. In 


the next place it is obſervable, that this very Au- 
thority allows an Adminiſtration granted pendente lite 
touching an Adminiſtration to be good; whereas this 
Temporary one 1s as much out of the Statutes enabling 
the Ordinary to grant Adminiſtration, as any other 
Temporary Adminiſtration whatever, and ſo this 
very Caſe cited on the other Side, anſwers one of the 
Objections which they make: But the Reaſon is very 
{light which 1s given by the Book to make a Difference 
betwixt an Adminiſtration granted pendente lite touch- 


ing an Adminiſtration, vix that this is good; but that 


an Adminiftration granted pendente lite concerning 
a Will is void; why? Becaule he that comes in un- 
der the Will ſhall avoid all that an Adminiſtrator pen- 
dente lite can do; now this 1s no Reaſon at all; all that 
can be meant by it is but this, that an Executor ſhall a- 
void any Grant, Aſſignment, or Releaſe made by an 
Adminiſtrator pendente lite of any Part of the De- 
ceaſed's Eſtate, if made to his Prejudice; but the 
Adminiſtrator's ſuing for Debts due to the Deceaſed, 
and preventing their being loſt by the Debtors 


1 becoming 
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becoming inſolvent, or from being barred by the Sta- 
tute of Limitations, is a Service and can be no Preju- 
dice to the Executor. The Adminiſtrator pendente lite, 
as ſoon as he receives a Debt, is accountable for it 
and muſt pay it over to the Executor; it cannot 
ſurely be intended, by this Reaſon of the Executor's 
avoiding all Acts of the Adminiſtrator pendente lite, 
that if ſuch Adminiſtrator recovers Judgment againſt 
a Debtor of the Deceaſed for a Debt due to him, 
and takes out Execution, that the Executor {hall avoid 
all this, and make the Debtor pay the Debt over again, 
which he was before compelled to pay by Courſe of Law, 
and which the Executor is at Liberty to receive at his 
Pleaſure from the Adminiſtrator pendente lite ; this 


would be doing a great Hardſhip without the leaſt 
Occaſion. 


Or, putting this Caſe farther; ſuppoſe the Admini- 
ſtrator pendente lite had got Judgment againſt a 
Debtor of the Deceaſed, and had thereby ſecured the 
Debt, but before any Execution ſued the Executor 
had proved the Will, whereby the Adminiſtration pen- 
dente lite had determined, could this any ways pre- 
judice the Executor? No; ſo far from it, that (as I 
take it) the Executor, when he has proved the Will, 
may take Advantage of this Judgment, and bring a 
ſpecial Scire facias in order to ſue out Execution on it 
in the ſame Manner as an Infant Executor, having at- 
tained ſeventeen, may ſue out a ſpecial Scire facias up- 
on a Judgment recovered by an Adminiſtrator during 
the Minority of the Executor, which has been ad- 
judged; fo that the Reaſon given why the Executor 
ſhall avoid any Act done by the Adminiſtrator pen- 
dente lite, can only relate to Grants, Aſliguments or 
Releaſes made by ſuch an Adminiftrator to the Preju- 
dice of the Executor ; whereas all thoſe which are done 


3 for his Benefit ſhall ſtand. | 
I The 
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The other Caſe is that of Smith verſus Smith, cited 
by Serjeant Carthew, in his Report of the former of 
Frederick verſus Hook, from 3 Keb. 54. and this I admit 
to have been adjudged 3 but however, it will not (as 
I apprehend) appear to be material to the preſent Que- 
ſtion; there the Plaintiff brought Trover as Executor for 
the Converſion of {ome Goods, and on Not guilty plead- 
ed, the Jury found a ſpecial Verdict, that the Plaintiff 
was the Executor named in the Will of J. S. that the 
Goods in Queſtion were the Goods of J. S. and that 
the Defendant in the Action of Trover had Admini- 
{tration granted to him of the Goods of J. S. pendente 
lite touching the Will; adjudged for the Plaintiff in 
Trover, becauſe the Adminiſtration was merely void ; 
and the Book ſays, that this Judgment was alſo given 
upon the Diſtinction above-mentioned. Now that this 
Judgment was very right and juſt I freely allow; but 
that the ſame was given upon the Diſtinction betwixt 
an Adminiſtration pendente lite touching a Will, and 
an Adminiſtration pendente lite touching an Admini- 
{tration, I can hardly think ; all determined in this 
Cale is, that the Property of the Goods of the De- 
cealed was in the Executor, and not in the Admini- 
ſtrator pendente lite, which I admit: For ſo in the Caſe 
where an Adminiſtration is granted durante minore ætate 
of an Executor, the Property of the Goods 1s in ſuch 
Infant Executor; and therefore an Adminiſtrator du- 
ring Minority cannot fell any of the Goods, which 
he neceſſarily might do, if he had the Property. But 
it is plain, that an Adminiſtrator durante minore «tate 
may {ue for the Debts due to the Decealed, though he 
cannot aſſign or ſell any of his Goods ; and therefore 
this Caſe only ſhews, that an Adminiſtrator pendente 
lite is upon the Level with an Adminiſtrator during 
the Minority of an Infant Executor, which I do not 


controvert. So that upon the whole, as the principal 
4 Cale 


De Term. J. Trin. 1931. 


1 


Caſe in Serjeant Carthew's Reports of Frederick verſus 
Hook is not adjudged ; and as the Reaſon given for the 
Opinion of the Court rather weakens its Authority, 


and that cited there and reported in Keble, of Smith 


verſus Smith, though adjudged, 1s not to the Purpoſe ; 
I humbly apprehend, that from the Reaſon of the 

Caſe now in Queſtion, which is ſtrong for us, 3 — 
the very great Miſchief and Inconvenience that would 
follow, if an Adminiſtrator pendente lite could not 
ſue and recover Debts due to the Deceaſed, to the great 
Loſs of his Creditors, and perhaps to the Ruin of the 

Eſtate; as there is not one adjudged Caſe againſt us, 
and on the other Hand ſeveral in our Favour > 
termining that a Temporary Adminiſtrator may ſue ; 
and in the laſt Place, as there are others that put all 
theſe Temporary Adminiſtrators upon a Ballance, or 
upon the ſame Footing, I am to pray that the Judg- 
ment given in C. B. may be now affirmed. 


Whereupon the Lord Raymond Chief Juſtice, Page 
and Prolyn Juſtices were of Opinion for affirming the 


Judgment; and that the Ordinary had a Power to 
grant Adminiſtration pendente lite, tho touching an Ex- 
ecutorſhip; that the Reaſon of the Ordinary's having 
a Power to grant Adminiſtration durante minore «tate 


of an Executor was, becauſe during the Infancy of the 


Executor there was no Perſon capable of ſuing or re- 
covering the Debts of the Deceaſed ; that pendente lite 
there being no Executor that can * ſuch Caſe is 
within the ſame Miſchief, which would be attend- 
ed with very great Inconveniencies, for the Rea- 
ſons that had been given; that the Caſe of an Ad- 
miniſtrator during the Abſence of the Executor was 
ſtronger, there being an Executor capable of acting, 
who might by Commiſſion prove the Will, and ſue by 
Attorney; ; that all theſe Temporary mem 
tho out of the Statutes of Edw. 3. and Hen. 8, were yet 

Vol. II. 7 L allowed 
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allowed to be within the Equity of thoſe Statutes for 
the Eaſe and Convenience of the Subject, which ought 
to be conſidered; that in the Caſes cited from Moor 
and Carthem there was no judgment; and the Reaſon 


given in the latter of thoſe Books, did not maintain 
the Opinion. 


But Lee Juſtice doubted ; for he ſaid, an Admini- 
{tration pendente lite touching the Executorſhip ſeemed 
to differ from Adminiſtrations durante minore «tate, or 
durante abſentia of an Executor, becauſe in the two 
laſt Caſes the Adminiſtrations were granted cum teſta- 
mento annexo, Which cannot be done when the Will is 
in Controverſy ; & adjorn. But Judgment was af- 
terwards affirmed with the Concurrence of Mr. Jus 
{tice Lee. | 


I 


Ex 
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Ex parte Aiſcouigh. — deu (189) 


Ui ON a Petition for a Writ de Pentre inſpiciendo uus . 
the Cale was: Sir John Chaplyn Bart. a young _ 
Gentleman of about the Age of nineteen, ſeiſed of a cd. 
great real Eſtate in Lincolnſbire, was drawn in by one 

Morris a Bailiff, who lived in Clare-Marker, to marry 

his Daughter, an Infant about ſixteen, and after the 
Marriage Sir John was prevailed upon to make his 

Will, and thereby to deviſe all his perſonal Eſtate to 

his Wife ; within two Months after the Marriage Sir 

John died, leaving three Siſters, who were his Heirs 

at Law, in Caſe of no Iſſue by this Marriage. 


The Widow pretending to be with Child, the three 
Siſters petitioned for a Writ de Ventre inſpiciendo, in- 
fiſting by their Counſel, that this was a Writ at Com- 
mon Law, a Matter of Right, and eſpecially proper 
in the preſent Cafe, where the Petitioners Family had 
been twice impoſed upon already, firſt by the impro- 
vident and unequal Marriage, and afterwards by the 
Will, which gave all the Teſtator's perſonal Eſtate to 
this new Wife, from whence there was great Room 
to ſuſpect another Fraud might be put upon the Fa- 
mily by a falſe and ſuppoſititious Child, and fo the Si- 
ſters and next Heirs be deprived of their Right to the 
Inheritance; and for this Purpoſe 1 Inſt. 8. b. Cro. Elix. 
566. Moor 523. Willoughby's Caſe, and Cro. Fac. 685. 
 Theaker's Caſe, were cited, but more particularly the 
Solicitor General inſiſted on the Caſe of the Attorney The Effect 
General verſus La Roche, determined by the Maſter of the d Writ 
Rolls about fix Years ſince, where one by Will gave a a Bill in E. 
Sum of Money to be laid out in Land and ſettled on 2 8 where 


a Sum of 


Vol. 1 I. (7 M) | A. Money was 

| | deviſed to a 

Charity on the Death of A. without Iſſue, A. dying and leaving a Widow of ill Fame, 
who pretended to be with Child. | 
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De 


(a) Vide 
I Inſt. 8. b. 


A. (who was an extravagant Perſon) for Life, Remain- 
der to his firſt, &c. Son in Tail Male, Remainder to 
his Daughters in Tail general, Remainder to a Cha- 
rity: 4. married a Woman of an ill Reputation, and 


dying ſoon after, the Wife pretended to be with Child; 


whereupon the Maſter of the Rolls, in order to pre- 
ſerve the Charity from any falſe and ſuppoſititious 


Child, decreed the Maſter to appoint two Midwives; 


who ſhould reſort to the Widow, ſearch her, and ſee 
whether ſhe was with Child or not, and attend at the 
Birth ; and that afterwards, there being an Attendance 
on the Maſter in Relation to this Cauſe, the Widow 
perceiving the Matter would be diſcovered, volun- 
tarily came before the Maſter, and declared that ſhe 


was not with Child; by which Means the Right to the 


Money was preſerved for the Charity. 


The Petitioners in the principal Caſe farther prayed, 
that whereas the Widow was now at her late Huſband's 
Seat in Lincolnſhire, this might be as her (a) Caſtle, 
wherein ſhe ſhould be confined and continue until the 
Time of her Delivery, and that ſome Woman might 
be always reſident with her both before and at the 
Birth. 


Againſt which it was urged, that here was no Crime 
in Sir John the Infant's marrying Morris's Daughter, 
or in her being married to Sir John, who was of Age 
to chuſe a Wife for. himſelf, and who might think 
Beauty and Virtue a ſufficient Portion, eſpecially when 
his Fortune had put him above the Want of Money ; 


that here was not the leaſt Imputation on the La- 


dy's Character; that as it had not appeared any 
Fraud or Colluſion was intended, it was very unrea- 
ſonable to ſuſpect ſhe would be guilty of impoſing a 
falſe Child on the Family ; alſo, that the other Side 


ought to have proved Sir John died feifed of ſome 
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Lands in (4) Fee-ſimple, whereas it was reported that (a) Vide. 
by a Family Settlement the Eftate was intailed ; that gym” 
ir. would be an Hardſhip on a Lady of fo tender 
Years to ſend a Jury of Matrons to inſpe& her; 
and ſhe being now with Child, might be of dan- 
gerous Conſequence, and occaſion a Miſcarriage, a 
Thing poſſibly wiſhed for by the other Side; however 
it was hoped the Court would not grant this Writ un- 
leſs there was juſt Reaſon for it ; then with Regard 
to her ſtaying at the Seat in Lincolyſhire, it was repre- 
ſented to be an old Houſe much out of Repair, and 
that ſhe having no Friends or Relations in that Neigh- 
bourhood, it would be cruel to force her to continue 
there; alſo Affidavits were read, proving ſhe was with 
Child, which Fact was not diſputed. 


De Term Trin. 1731: 


Lord Chancellor: I take this Writ de Ventre inſpiciendo Held to be a 
to be of common Right, it is in the Regiſter, though Vit of 


3 7 . Common 
not in F. N. B. and is for the Security of the next Right, being 


, im 1 | to ſecure the 
Heir, to guard him or her againſt fraudulent or ſuppo- t Heir 


ſititious Births; as to what is objected, that the Peti- from a frau- 


tioners are intitled only to an Eſtate- tail, this, at the ——— wa 


Time the Writ was firſt allowed, being a qualified trons Birth, 
an ICS 


Fee, is ſufficient z beſides, any Affidavits proving that for à Te- 


Sir John was in Poſſeſſion of Land, will induce me nant in Tail, 
becauſe at 


prima facie to intend it a Fee- ſimple; but as it may be the Time it 
an Hardſhip to oblige the Lady to live in Lincolnſbire, was firſt al- 


lowed, an E- 


far from any of her Friends and Relations, and fince ſtate-tail was 


the Marriage appears to have been but in March laſt, *F<<-fimple 


conſequently no Probability of her being brought to * 
bed before Chriſtmas, and as her Father conſents that 9 

ſhe ſhall be in Town before Michaelmas, and reſide mitted to be 
in St. James's Pariſh in Middleſex, let the Writ de Ven- nt 


tre inſpiciendo iſſue at Michaelmas, directed to the She- will fix 


. : . . Place agree- 
rift of Middleſex; in the mean while the preſent able © both 
Heirs Parties, 
where ſhe 
ſhall be till delivered, and where the Heir may from Time to Time, at proper Seaſons and on 
Notice, ſend Wo '> ſee Her, and to be preſent when the Child is born; and in ſuch 


Caſes no Need to c cute the Wric in a ſtrict Manner. 
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ro ro purchaſe Lands of 3 50 J. per Annum, and ſettle 
them on himſelf for Life, Remainder to his Wife the 
Defendant for Life, Remainder to their firſt, Wc. Son 
in Tail Male, Remainder to the Heirs Male of the 
Body of the ſaid Thomas Vernon by any other Wife, 
Remainder to his Brother the Plaintiff George Vernon for 
Life, Remainder to his firſt, &c. Son in Tail Male, Re- 
mainder to the Plaintift Sir Charles in like Manner, Re- 
mainder to himſelf in Fee. 


The Bill ſet forth, that Henry Vernon, eldeſt Bro- 
ther of the ſaid Thomas, having acquired a conſi- 
derable perſonal Eſtate in Turkey, by his Will, after 
{ome Legacies, deviſed the Reſidue, being about 
10,0001. to his Brother the {aid Thomas Nn and in 
caſe he died without Heirs Male of his Body, then to 
his two Brothers, the Plaintiffs George and Sir Charles 
Vernon, to be equally divided between them; ſoon af- 
ter which the Teſtator Henry died a Bachelor. 


That afterwards the {aid Thomas Vernon, the next 
Brother of the Teſtator Henry, intermarried with the 
Defendant Fane, and by Articles made before Marriage 
dated the 6th of September 1695, it was agreed, that 
the ſaid Jane (then Jane Stile) ſhould convey her In- 
heritance in or near Crawley and Chobham in Surrey, to 
the Uſe of him the ſaid Thomas her intended Huſ- 
band for his Life, Remainder to herſelf for Life, 
Remainder to their firſt and every other Son in Tail 
Male, Remainder to their Daughters in Tail general, 
Remainder to Thomas Vernon in Fee; in Conſideration 
whereof, and of the {aid Marriage, as allo of 1500 J. 
in Money, Thomas Vernon covenanted to purchaſe Lands 
of 3501. per Annum, and ſettle them on himſelf and his 
Wit: Jane for their Lives, Remainder to their firſt and 
every other Son in Tail Male, Remainder to the Heirs 
Male of the Body of Thomas Vernon, Remainder to the 

Vol. II. (7 N) Plaintiff 
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Plaintiff George Vernon for Life, Remainder to his firſt 
and every other Son in Tail Male, Remainder to the 
Plaintiff Sir Charles Vernon for Life, Remainder to his 
firſt and every other Son in Tail Male, Remainder to 
Thomas Vernon in Fee; to which Articles Sir Thomas 
Vernon the Father was a Party, but neither gave, nor 
covenanted to pay or ſettle any Thing upon the 
Marriage. 


Soon after the Marriage was ſolemnized, and Tho- 
mas Vernon having omitted to ſettle any Lands to 
ſuch Uſes as were agreed to be limited by the Ar- 
ticles, deviſed all his real and perſonal Eſtate to the 
Defendant Fane his Wife and Executrix, charged with 
Portions for his three Daughters, and in Auguſt 1726 
died without Iſſue Male: Whereupon 


His two Brothers the Plaintiffs now brought their 
Bill for a ſpecific Performance of theſe Articles, (viz.) 
that Lands of 3 50 l. a Year ſhould be purchaſed and 
ſettled agreeable thereto. 


For the Plaintiffs it was inſiſted, that Thomas 
Vernon having ſolemnly on his Marriage covenant- 
ed to make this Settlement to his own Brothers, - and 
upon that Inducement the Father having come in- 
to the Articles, and as it was a reaſonable Covenant 
in it ſelf, ſo it was juſt Mr. Vernon ſhould be com- 
pelled to make it good, and ſettle Lands in Manner 
as- aforeſaid ; that it was to be preſumed Mr. Vernon, 
the Defendant's late Huſband and Teſtator, entered 
the more readily into the Agreement, in order to 
make ſome Satisfaction for the Advantage accruing to 


him by the void Deviſe over of his Brother Henry's 


perſonal Eſtate, in caſe of Failure of Iſſue Male of 
his Body, to his two Brothers the Plaintiffs George and 
Sir. Charles Vernon; allo that the Defendant Jane herſelf 

aces NS Eo had 
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had by Letters, after her Huſband's Death, promiſed 

to perform his Marriage Articles in purchaſing and 
ſettling Lands accordingly ; and ſeveral Caſes were 

ciced in Bebalf of the Plaintiffs, particularly that of 

(a) Oſgood and Strode, determined firſt by Lord Mac- (a) Ante 
clesfield, and afterwards affirmed on a Rehearing by 8. 
Lord King, where a Covenant for ſettling Lands on 

a Nephew, in Default of the Son's dying without Iſ- 

ſue Male, was decreed to be carried into Execution. 


For the Defendant it was urged, that the Cove- 
nant, as to the Plaintiffs the Brothers of Thomas Ver- 
non, was merely voluntary, not within any of the 
Conſiderations expreſſed in the Articles, which were 
that of Marriage, of the Wife's covenanting to ſet- 
tle her Inheritance, and the pecuniary Portion of 
1500 l. which the brought, and that theſe being all 
expreſs Conſiderations, no other could be intended, 
expreſſio unius eſt excluſio alterius ; that in Bedell's 
Cale, 7 Co. 40. it is ſaid, if the Father, in Conſi- 
deration of 100 J. paid by his Son, covenants to ſtand 
ſeiſed to the Uſe of the Son, this Deed muſt ope- 
rate as a Bargain and Sale, and be inrolled,. though 
in caſe of a Son, by Reaſon of the exprefs Conſidera- 
tion; and ſo here no Conſideration could be intended 
but what appeared, which Caſe was the ſtronger, as 
the uſual Clauſe, (viz.) and for divers other Cauſes and 
Confiderations, is omitted in the Deed : That if by a 
different Deed, and not by theſe Articles, Thomas Ver- 
non had covenanted to ſettle Lands of 3 50 J. per An- 
num, without any Conſideration, Equity would not 
have compelled him to perform it; and as a Nudum 
pactum would not bind at Law, ſo neither would a 
Covenant if voluntary, and without a Conſideration, 
oblige in Equity; beſides, this Remainder to the Plain» 
tiff's Brothers was not only voluntary but intirely 
precarious, in the Power of Thomas Vernon to hare 
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barred at his Pleaſure, by a Common Recovery, as 
ſoon as made; and it muſt have been intended that 
he ſhould never be ſued for a Performance of it, 
ſince the very Suit would be a Provocation to him to 
bar the Remainder when ſettled. That as to Sir Tho- 
mas Vernon's being made Party to the Articles, it could 
not be material, becauſe nothing moved from him, nor 
did he undertake to pay or ſettle any Thing; and if it 
was an Objection againſt the Defendant, that Sir Ho- 
mas Vernon was a Party, it was ſurely as material an one 
againſt the Plaintifts, that they were not Parties to the 
Articles. That the Plaintiffs ſeemed conſcious a Conſi- 
deration was neceſſary, by their endeavouring to boul- 
{ter up this Covenant, and make it as a Conſideration, 
that it was done by Mr. Vernon with Deſign to make 
Satisfaction for the perſonal Eſtate ſettled by Henry Ver- 
non's Will on the Plaintiffs, in caſe he (Thomas Vernon) 
ſhould die without Iſſue Male, which from the Re- 
moteneſs of the Limitation veſted abſolutely in him; 
whereas the Anſwer to this was eaſy, (viz.) that ſuch 
Will was either good, in which Caſe the Plaintiffs might 
take Advantage and make the belt of it; or void, and 
then it was out of the Caſe. That as to the Letters 
ſent by the Defendant Fane juſt after the Death of her 
Huſband, when over-whelmed with Grief, and at beſt 
not knowing the Law, theſe were ſaid to be explained 
by the Evidence of her Brother Hornby, to mean no 
more than that if ſhe was obliged by Law to do this, 
ſhe would not put her Huſband's Brothers to the Ex- 
pence of a Suit, but that ſhe had been ſince adviſed 
che Covenant, being voluntary as to them, was not 
binding; that as to the Caſe of Oſgood and Strode, cited 
on the other Side, where there was a Covenant for 
{ettling Lands on a Nephew in Default of the Son's 
dying without Iſſue Male, that could not be called a 
voluntary Covenant, the Father who joined in the Set- 
clement having an equitable Intereſt in Part of the 
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Lands ſettled, and it might well be preſumed he 
would not have joined, unleſs a Remainder had been 
limited over to the Son of his ſecond Son, which was the 

very Reaſon (4) given by the Lord Macclesfield in pro- (a) Ante 
nouncing that Decree ; whereas there was no ſuch In- 
gredient to be found in the preſent Caſe, the Father, 
though Party to the Articles, contributing nothing on 

the Marriage; wherefore all that Equity could do, 
would be to decree that the Plaintifts ſhould have Li- 

berty to bring an Action of Covenant in the Truſtees 
Names againſt the Defendant the Executrix of Thomas 
Vernon, in order to recover Damages. 
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Lord Chancellor : As to what has been ſaid of put- Reaſons | 
ting the Plaintifts to ſue the Covenant in the Names of | HF gran 
the Truſtees in the Marriage Articles for the Reco- bat the Far- 

. . ty to ſue the 
very of Damages, I do not think it an adequate Re- Covenant at 
medy ; the Party who would be entitled to the greateſt n n 
Share of the Damages, would (in caſe any ſuch were brought in 
living) be the Plaintift George Vernon's Son, as having 1 
the firſt Eſtate- tail; but there being as yet no ſuch 
Son, I do not fee how he would have any Part of the 
Damages given in the Action of Covenant, were it to 
be brought; alſo Sir Charles Vernon's eldeſt Son may 
die without Iſſue, and then the ſecond Son may be en- 
titled to the firſt Eſtate of Inheritance in the Pre- 
willes to be purchaſed, who yet cannot come in for 
any Part of the Damages recovered in the Covenant: 

But if I decree a ſpecific Performance, and a Settle- 
ment to be made according to the Agreement, then 
each Party entitled, or to be entitled, will have Right 
and Juſtice done them, if not before barred by a legal 
Conveyance, (viz.) by a Common Recovery. With 
Regard to what has been mentioned of Mrs. Vernon's 
Letters, it is true theſe ought not to bind her, if 
not bound before by the Articles; ſhe might well be 
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under an Apprehenſion of being liable by Means there- 
of, and therefore write ſuch Letters; but that would 
be no Reaſon for her being concluded by her Miſappre- 
henſion. There is no Pretence of any Fraud or Impo- 
ſition on Mr. Vernon in the obtaining this Covenant 
from him, on the contrary, it appears to have been 
made upon the moſt ſolemn Occaſion, that of his Mar- 
riage; and to be an Agreement, which not only his 
own but alſo his Wife's Relations came into; where- 
fore as he has in ſo ſolemn a Manner entered into 
it, I do not think he himſelf could have been admit- 
ted to ſay I will not perform it, and if fo, his Exe- 
cutrix, who ſtands in his Place, cannot be more fa- 
voured. | 


Mr. Vernon might be induced to come into this Co- 
venant, in order to make ſome Recompence for what 
was intended the Plaintiffs by their elder Brother Hen- 
ry's Will, I mean the Deviſe over of the perſonal E- 
ſtate to them in caſe their Brother Thomas ſhould die 
without Iſſue. Male, which has happened ; he probably 
did not at firſt know ſuch Deviſe over to be void in 
Law; indeed none but a Lawyer could know it ; and 


though he might afterwards be adviſed it was void, yet 


as this was the Intention of his Brother expreſſed in 
his laſt Will, he may have thought himſelf in Con- 
{ciencc bound to make {ome Satisfaction; and for this, 


or {ome other good Reaſon, as for the Support of his 


Name, have entered into the Covenant. Farther, no 
Creditor can here be hurt by a ſpecific Performance 
of this Agreement; wherefore as the Defendant has 
admitted Aſſets, let her purchaſe and make a Settle- 


ment of Lands of 3501. per Annum purſuant to the 


Articles, and the Maſter ſettle the Conveyance if the 
Parties differ. 
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As to Coſts, it ſeems this was ſo doubtful a Caſe, 
that they were not ſo much as asked for the Plain- 
tiffs“. 


Upon Appeal to the Lords this Decree was (a) af- (a) In Marc 
heck dons TOLD 
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| . R Thomas Doleman the Father, upon a Settlement 
made on his Marriage, had a Power to charge 
the Manor of Shams in Berks with 1000 J. and in caſe 
of Non- payment, the ſaid Manor and Premiſſes were 
limited to the Uſe of Truſtees and their Heirs, until 
this 1000 J. and Intereſt ſhould be paid, ſubject to 
which Charge the Manor, Cc. were by that Settlement 
limited to the firſt, c. Sons of Sir Thomas in Tail 
Male. 


— ßñQs wy — — 


Sir Thomas Doleman made an Appointment of the 
10001, unto J. S. under whom the three Children of 
Lewis Doleman, ſecond Son of Sir Thomas, (vix) Tho- 
mas- Humphrey Doleman, Lewis and Dorothy Doleman, 
became intitled to 400 J. equally to be divided a- 
mongſt them, this 400 J. being ſaid to be Part of 
the 1000 JI. Afterwards Sir Thomas Doleman died 
leaving Iſſue two Sons, Sir Thomas and Lewis; Lewis 
died leaving Iſſue the ſaid Thomas- Humphrey, Lewis 
and Dorothy; Sir Thomas Doleman the Son ſuffered a 
Recovery to the Ule of himſelf in Fee, (Ou. If the 
Freehold was not in the Truſtees for raiſing the 
Money appointed to be raiſed by Sir Thomas Dolemau 
the Father, and conſequently no good Tenant to the 

Precipe,) 


* This and the precedent Caſe are miſplaced in Point of Time, 
one having been determined in Trinity 1730, the other in Paſche 1731. 
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Precipe,) and by his Will deviſed ſeveral Annuities, 


particularly 100 J. per Annum to one Elizabeth Smith 
for Life, alſo ſeveral Legacies, as 500 J. to his Ne- 


phew Lewis Doleman, payable at his Age of twen- 
ty-five; 1000 /. to his Niece Dorothy, payable at her 
Age of twenty-five; and deviſed his Manors and 
Lands to Truſtees and their Heirs, chargeable with 


the Payment of his Debts, Legacies, Annuities and 


Funerals, upon Truſt that they ſhould receive the 
Rents, Iſſues and Profits until his ſaid eldeſt Nephew 
Thomas-Humphrey Doleman, or ſuch Perſon as ſhould be 
entitled to the Premiſſes under the Will, ſhould at- 
tain his Age of twenty-five, and that the Truſtees 
ſhould out of the Profits pay 30 J. per Annum to Tho- 
mas- Humphrey Doleman, and 20 l. per Annum a- piece to 
Lewis and Dorothy until their reſpective Ages of twen- 
ty-five; the Reſt and Reſidue, after Debts, Annui- 
ties, Legacies and Funerals, and the Charges of the 
Truſtees paid, the Teſtator gave to Thomas-Humphrey 
Doleman, or to {uch other Perſon as ſhould be entitled 
to the next and immediate Reverſion of the Premiſſes, 
when they ſhould attain the Age of twenty-five Years; 
alſo, that from and after his Nephew Thomas-Hum- 


phrey ſhould attain his Age of twenty-five, the Pre- 


miſſes ſhould be to the Ule of him and the Heirs Male 
of his Body, Remainder to Lewis Doleman and the Heirs 
Male of his Body, Remainder to Dorothy in like Man- 


ner, with divers Remainders over; and having made 


his Truſtecs Dean, Smith and Weſton, Executors, the 
Teftator died the 3oth of April 1711. 


Thomas- Humphrey Doleman died the zoth of Auguſt 
1712. an Infant, inteſtate and without Iſſue ; Lewis 
the next Nephew died the 17th of April 1716. an In- 
fant about ſixteen Years old, having left his Mother 
Mary Webb, who was the Widow of Lewis Doleman the 
Father, (and afterwards Wife of Mr. Serjeant Webb) 

I e Executrix. 
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Executrix. 30 Auguſt 1716, Dorothy Doleman inter- 
married with John Talbot, who afterwards together 
with his Wife then an Infant aſſigned over the 10000. 
Legacy given to her by her {aid Uncle Sir Thomas Dole- 
man's Will to ——— Wilbraham for 7 501. Hillary 1719 
Talbot and his Wife, ſhe having attained her Age of 
twenty-one, levied a Fine to Richard Combs, and in 
Eaſter Term then next ſuffered a Recovery, and by 
Deed of Leaſe and Releaſe dated the 2d and 3d of 
March 1719, declared the Uſe thereof to be, to the 
Intent that Richard Combs ſhould have an Annuity or 
Rent-charge of 100 J. per Annum in Fee, in Conſidera- 
tion of the great and ſignal Services done to Mr. Tal- 
bot and his Wife, by the ſaid Richard Combs, and of 
9001. by him paid or ſecured to be paid to them, the 
Premiſſes thus charged to be to the Uſe of Talbot and 
his Wife for their Lives, without Waſte, Remainder 
to the Uſe of ſuch Perſons, and for ſuch Intents and 


Purpoſes, as the Huſband and Wife, or the Survivor 


of them, by Writing under the Hands and Seals of 
them, or the Survivor of them, atteſted by two Wit- 
neſſes, ſhould appoint, and for Want of ſuch Appoint- 
ment, to Dorothy the Wife in Fee. 


28th of May 1720, John Talbot articled to ſell the 


premiſſes to the Duke of Chandos for 20718 J. the 


Coppice and Timber to be valued and paid for by 
the Duke, beſides the Purchaſe Money; the 3 iſt of 
Nanuary 1722, Dorothy the Wife attained her Age 
of twenty-five; and on the 17th of December fol- 
lowing the Duke of Chandos brought his Bill againſt 
John Talbot and Dorothy his Wife, and others, to have 
a {ſpecific Performance of the Articles; the ſaid Do- 
rothy at the ſame Time bringing her Croſs Bill to {et 
aſide the Fine and Recovery and Deed of Utes. 
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The 27th of Fuly 1727, the Cauſes were heard, 
when ſo much of the Croſs Bill as ſought to ſet aſide 
the Fine, Recovery and Deed of Uſes, was diſmiſſeq, 
the Duke's Articles eſtabliſhed and decreed to be per- 
formed, and the Timber ordered to be valued by two 
indifferent Perſons to be appointed by the Maſter, 


who was to ſee what Money his Grace had paid in 


datisfaction of Incumbrances affecting the Eſtate. 


The Maſter made his Report, and on Exceptions ta- 
ken thereto, the Cauſe being again brought on, theſe 
Points aroſe : . © 


1ſt, As to two Sums of 133 J. 65. 8 d. and 1331. 
5 s. 8 d. which were ſaid to be Part of the ſaid 400. 
charged on the Premiſſes, and which had been aſſigned 


to Lewis Doleman and Dorothy Doleman reſpectively, it 


was inſiſted that Lewis Doleman ſurviving his elder 
Brother Thomas-Humphrey Doleman, became Tenant in 
Tail of the Eſtate charged with this 133 J. 6 s. 8 4. 
which was aſſigned to him, and as an Eſtate-tail was 
deviſed to him by his Uncle Sir Thomas Doleman's 
Will, this was an Inheritance which might endure for 
ever, and therefore did merge the Charge of 133 J. 
6 s. 8 d. aligned to him. 


Where Sed per Cur: Here can be no Merger, becauſe by the 


charged up. Settlement made by Sir Thomas Doleman the Father, the 


_ ew 25 Manor and Premiſſes were veſted in Truſtees until 
te, Whic 


- - . 
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eG r e 


Eſtate itſelf 


comes to the 


Perſon in- 
titled to the 
Money, if 
in Fee, the 
Charge is 


Payment of the 400 l. which legal Eſtate yet conti- 
nued in them, and which being a Fee- ſimple makes it 
a ſtronger Caſe than that of Thomas and Kemyſb, 2 Very. 
348. where there was a Term of 500 Years in Tru- 


1 | {tees 


merged ; but 

where the 1001. charged is ſecured by a Term or other legal Eſtate in a third Perſon, there 
the Charge is not merged, nor if the Eſtate which comes to the Perſon intitled to the Money 
be only an Eſtate-tail, 
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ſtees to ſecure a Daughter's Portion payable at eighteen 
or Marriage, the Fee deſcended to the Daughter, who 
afterwards died unmarried and an Infant about eighteen, 
having firſt made a nuncupative Will, and thereby de- 
viſed all in her Power to her Mother; whereupon. it was 
decreed by the Lord Sommers, and affirmed by the Houſe 
of Lords, that this Portion was not merged, but ſhould 
go to her Mother, who had Adminiſtration with the 
Will annexed. Indeed had this been a mere equitable 
Charge upon the Land, and a Fee- ſimple, not an Eſtate- 
tail only, had come to Lewis Doleman the Son, it might 
then have been a Merger. 


2aly, As to the 1331. 65. 8 d. aſſigned to Dorothy, 


it was urged, that ſhe having joined in a Fine and 


Recovery of the Premiſſes, this would extinguiſh all her 


them, either preſent or future, and conſequently bar- 


But it afterwards appeared, on the Reading of the 
Will which gave the 400 J. to theſe Children of Lewis 


One having 
a Sum of 


Money 


charged up- 


. - .* = On Land ſe- 
Right to any Thing iſſuing out of or charged upon cured by a 


Term in a 
. TY. „„ {third Perſon, 
red her Right to the 133 J. 65. 8 d. to which Opinion levies a Fine 


the Lord Chancellor at firſt inclined, 
guiſhes his Right to the Charge; ſo if be ſuffers a Recovery. 


of the Land; 


this extin- 


Doleman the ſecond Son, that it was only a Legacy 


at large, and not any Part of the Money ſecured by 
the Charge which Sir Thomas Doleman the Father had 
made upon the Eſtate; wherefore this Exception to 
the Maſter's Report was waived. | 


Another Exception was: concerning the Valuation 


of the Timber, and what was Timber; for the Ma- 
iter by his Report had charged the Duke with the Va- 
luation of young Saplings, eſtimated but at 12 4. or 


184. a- piece, which being ſeveral Thouſands amount- 


ed to above 400 I. as alſo of Pollards, ſome of which 
were rotten, or contained no Timber; the ſame of 
Walnut-Trees, which were not Timber, though ſome of 


them 
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them were worth 20 J. and others 40 J. a Tree; alſo 
Yew, Cherry, Crab, Lime and Horſe-Cheſnut Trees 
were valued as Timber in the Maſter's Report. 


InaPurchaſe Jord Chancellor: It is the Cuſtom of the Country 


where Tim- 


ber is agreed that makes ſome Trees Timber, which in their Nature, 
de Catom generally ſpeaking, are not ſo, as Horſe-Cheſnut and 


of the Coun- Lime-Trees, ſo of Birch, Beech and Aſp, and as to 


try makes 


thoſe Trees Pollards, notwithſtanding what is ſaid in Plowd. 470. 
Timber, in the Caſe of Soby verſus Molyns, that theſe are not 


which in 


their Nature Timber, and that Tithes are to be paid of their Lop- 
are not fo, pings, (which could not be if Pollards were Timber) 


as Birch, 


Beech, Sc. yet if the Bodies of them be {ound and good, I in- 


Hod Cline to think them Timber; ſecus if not ſound, they 


the Bodies being in ſuch Caſe fit for nothing but Fuel. 


are ſound, 


to be valued as Timber. 


With Regard to the Walnut-Trees it was ſaid, that 
tho' theſe might be valuable in themſelves, yet ſince the 
Duke by the Articles was only to pay for the Timber, 
(by which could be meant only ſuch Trees as were 
fir to be uſed in building and repairing Houles) there- 
fore Walnut-Trees being no Ways proper for theſe 
Uſes, were not to be valued, which Rule would alſo 
extend to young Saplings or Trees called Titlers, tho 
all theſe might in Time come to be Timber; how- 
ever, not being ſo when the Articles were executed 
or Decree pronounced, the Duke was not to pay for 
them. | 


Walnut. © Lord Chancellor If a Timber-Tree which may not 


Trees, where 


of conſider- be worth 3 J. or 4 J. ſhall be valued or paid for in 
able aue the Purchaſe, why not Walnut-Trees, fome of which 


ted as Tim- may be worth 101, 20. or even 501. a- piece? However 


ber, Where 8 7 | | 
Ties arg of AS theſe Trees ſeem to be of conſiderable Value, unleſs 


Value, and - the 
the Parties 


cannot agree in the Valuation of them as Timber, the Court will ſend it to be tried whether 
by the Cuſtom of the Country any and which of theſe are Timber- Trees. 
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the Parties can agree amongſt themſelves to lump the 
Valuation, and as it is the Cuſtom of the Count 

which aſcertains what are Timber - Trees, making ſome 
to be eſteemed ſuch which in their Nature, generally 
ſpeaking, are not, eſpecially in Countries where Tim- 


ber is ſcarce, I ſhall direct an Iſſue to try whether 
any, and which of theſe Trees are by the Cuſtom of 


the Country to be accounted Timber. 


Then a Queſtion aroſe, whether the 1000 J. Le- 
gacy given by Sir Thomas Doleman the Son's Will, to 
Dorothy payable at her Age of twenty-five Years, and 
aligned by her Husband Mr. Talbot and Her before 
ſhe came to Age, and for the Sum of 750 J. only, 
was a good Aſſignment ; for though Mr. Talbot and his 
Wife did join in a Fine and Recovery of the Premiſſes 
charged therewith, yet if it were well aſſigned to 
Wilbraham before the Fine, the ſubſequent Fine could 
not hurt it; to which the Court agreed, 


And here it was objected, that the Wife being then 
an Infant, the Aſſignment was void as to her; that it 


was a Choſe en Action in its Nature unaſſignable, and 


wholly in Contingency until Dorothy ſhould attain 


her Age of twenty-five, before which Tine if ſhe 


had died, being a Charge upon Land, it would have 
ſunk, Alſo this 1000 J. was inſiſted on to be mers 


ged, becaule Dorothy living to twenty-five, the E- 


ſtate-Tail became compleatly veſted in her, and ſuch 


Eſtate turned afterwards- into à Fee-fimple by a 


Recovery ; conſequently when the Charge upon the 
Land, and the Land itſelf came to the ſame Perſon, 


there muſt be a Merger; that the Iſſue of Dorothy 


could not be charged therewith at the Suit of her Ad- 
miniſtrator, wherefore it could not be ſaid to ſubſiſt 
nor be afhgnable ; but ſuppoſing this 1000 J. to be 
allignable, yet as it was athgned for leſs Money than 


Vol. II. (7Q) Was 
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was really due, (vig.) for 750 l. inſtead of 1000 4, 
the Aſſignee Milbrabam ſhould only have the Money 
he actually paid, and not the whole 1000 J. which 
though as againſt the Aſſignor he might be entitled 
to, yet as againſt a Mortgagee or Creditor of the 
Aſſignor, he could claim no more than what he 
had actually laid down, agreeable to the Diſtinction 
taken in the Cale of Williams verſus Springfield, 1 Vern, 


476. 


To which it was anſwered, that though a Choſe en 
A Cheſs » Action, as a Bond, Wc. was not in Strictneſs of Law 
Action, tho) aſſignable, yet in Equity it was, as every Day's Ex- 


t aſhgna- : . 
ble at Law, perience ſhewed; that though the Wife was an Infant 
yer is ſoin E. When the Aſſignment was made, yet that could not 
quity, where 


the Husband be material; for if ſhe had been of Age and joined, 
may alien it the Deed as to her would have been void, and {he 


alone, as he 


may any might have pleaded non eſt Factum, but being a per- 
Other Fart o 


% Wies ſonal Thing the Husband alone might aſſign it; and 


Perſonal E- with Regard to its being a Contingency until the 
ſtate, 80 Wif h tf Id : h K 7 | 
may a con- Wite Dorothy inowd come to her Age of twenty- 


ringent In. five, it had been determined that the Poſſibility of 


tereſt which 


the Huzband 4 Term, (viz) where a Term was deviſed to A. for 
has in Right Life, Remainder to B. for the Reſidue thereof, ſuch 


- 12 Poſſibility might be aſſigned even by the Huſband 
ny ot. alone, as appears from the Caſe of Theobald verſus 
which tho) Duffay, decreed firſt by the Lord Macclesfield, af- 
rich by firmed afterwards by the preſent Chancellor, and laſt 


Way of Ac of all by the Houſe of Lords. But were it nat 
ignment, 


N 0 Strictneſs to operate by Way of Aſlignment, 
cope was: nf would be good as an Agreement, eſpecially 
where for a When made for a valuable Conſideration ; that in the 
valuable Caſe of Beckley (a) and Newland, where: two, whoſe 
tion. Wives were Coheireſſes to one Mr. Turgis, and in Ex- 
(a) Anter82. pectation of gaining conſiderably by him, agreed in 

Mr. Turgis's Life- time to divide between them what 

ſhould come to either of them by Virtue of his Will; 


I this 


De Term. J. Trin. 17 (609) 
this was an Agreement concerning a much mote re- 
mote Poſſibility than that in the preſent Caſe, and yet 
was eſtabliſhed by a Decree of this Court, | 


3th 


2 — a — 


ä 


Then as to the Objection of the Aſſignment's being 
made for 750 J. inftead of 1000 J.; the Intereſt of 
the 750 l. from the Time of making the Aſſign- 
ment to that of Dorothy's attaining twenty-five would 
amount to near 1000 J. and conſidering the Chance 
the Aſſignee run of Dorothy's dying before her Age of 
twenty-five, the very Inſuring of her Life would 
come to ſo large a Sum of Money as to make it a dear 
Bargain. That it would be ſtill more untealonable, 
ſhould Mr. Talbot be conſtrued to have deſtroyed his 
own Aſhgnment of this 1000 l. Legacy by his own 
ſubſequent Fine, that he, againſt his own Afhgn- 
ment, after having received a valuable Conſideration 
for the ſame, nay the full Value, - conſidering the 
Remoteneſs of the Time of Payment, and the Hazard 
of the Legacies ſinking in the mean while, ſhould 
have the Legacy again; and with Regard to any Judg- 
ment or other Creditors of Mr. Talbot, as they claim- 
ed under him, and had no ſpecific Lien on the Le- 
gacy, they could not be in a better Condition than 
he himſelf was; for which Reaſons the Lord Chancellor 
decreed this Aſſignment of the 1000 J. Legacy to Mil- 
braham to be good, and that he was entitled thereto 
with Intereſt from the Time Dorothy came to the Age 
of twenty · five. 
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The laſt Queſtion was touching the Legacy of 500 l. 
which by the firſt Part of the Will of Sir Thomas Dule- 
man was given to his Nephew Lewis Doleman to be paid 
at his Age of twenty-five, and fo a velted Legacy as 
E to the Perſonal Eftate, after which the Teſtator's Real 
Eftate was charged therewith; and in Regard Lewis 
3 Doleman died an Infant of about the Age of fifteen, 
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unn. 


and before the Time appointed for the Payment, it 
was inſiſted that this being a Legacy charged upon 
Land, did {ink for the Benefit of the Heres factus 
or natus; that here the Premiſſes chargeable with 
this Legacy, amongſt other Parts of the Real Eſtate 
of the Teltator, were deviſed to Truſtees and their 
Heirs, upon the Truſts and to the Uſes herein before 


A Legacy mentioned; it was true in Caſe of a Bequeſt of any 
out of a per- 


ſonal Eſtate Sum of Money out of a Perſonal Eſtate to one, 
payabe 19.2" to be paid at his Age of twenty-one or twenty: five, 


nfant at 


twenty-one, if the Legatee dies before the Time of Payment, it 


if the in- . becomes, notwithſtanding, a veſted Legacy tranſmiſ- 


fors twenty: {ible to Executors or - Adminiſtrators; but where 
miriftracors ſuch Legacy is deviſed out of a Real Eſtate, and the 


may have it; Legatee dies before the Time appointed for Pay- 


ſecus if the 


Legacy is ment, there the Legacy ſhall fink into the Land; be- 


charged up? cauſe Equity will not load an Heir for the Benefit of 


ſtare, an Executor or Adminiſtrator. One of the firſt Caſes 
of which Nature was that of Paulett and Paulett, 
1 Vern. 204, 321, where a Portion was charged upon a 
Term for Years raiſed out of an Inheritance for that 
Purpoſe, payable to a Daughter at twenty-one or 
Marriage; the Daughter died before twenty-one 
unmarried, and her Adminiſtratrix ſuing in Equity 
for this Portion, the Court decreed it ſhould ſink into 
the Land. 


No Diverſi- Afterwards Caſes happened where Lands were by 


ty wheres DD... ; £ | | 
Portion e ill charged with Portions for Children, payable at 
charged by their Ages of eighteen or twenty-one; and on the 
Will upon 


Land, and Child's dying before ſuch Time, it was objected, that 


where b a . s ; 
ord pray though it had been determined, where by Deed or Set 


to an Infant tlement, Lands were charged with Portions for younger 
a eweny- Children payable at certain Times, this being upon 


one; for in : F 
both, Caſes, a Marriage Treaty where the Parties contracted and 
des before ſtipulated for particular Purpoſes (as the Advancement 
rwenty-one, of Daughters in Marriage) and when the Fact ſo 


it links into h 
the Land - 1 ap- 


Fo 8 a — — : 
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happened that the Daughters died before they had any 7 


Occaſion for their Portions, theſe were decreed to fink : 
Yet a Legacy given by a Will, was to be looked upon 
as a Bounty, and not as ariſing upon any Treaty, Con- 
tract or Stipulation between the Parties, for which Rea- 
ſon it ſhould not here ſink as in Caſe of a Settlement. 


Notwithſtanding which, ſuch Diſtinction has been 
diſallowed, and the Rule in Equity ſettled to the con- 
trary, as appears from the Caſe of Smith and Smith, 
2 Vern. 92. where a Portion charged upon Land by a So where - 
Will payable at a future Day, on the Child's dying - gf 
before the Day, was determined to {ink in the 1 
to which Purpoſe I cited the Caſe of Tates and Fetti- able at 4 fl. 
place, 2 Vern. 416. as in Point, where a Legacy was fe Pay. 
given out of a Perſonal Eftate (and in Aid thereof the not fuß. 
Real Eſtate made ſubject) payable at a future Day, Cent then 


out of the 


before which Day the Legatee dying, though not only Real Egate; 


the Difference before mentioned between a Setttlement pace if tbe 


: : 6 : Perſon to 
and a Will was inſiſted upon, but likewiſe another whom it is 


Diſtinction attempted to be made, (viz.) where a Le- een © 
gacy was charged both upon a Real and Perſonal E- Portion is 
ſtate, and where upon Lands only: Yet was it decreed W 5 fn 
that the Legacy ſhould ſink into the Land. Alſo I men- the Land. 
tioned the Caſe of Jennings verſus Lookes (b) heard be- Ante 
fore the Maſter of the Rolls and Mr. Baron Gilbert, when — 
Lords Commiſſioners of the Great Seal, in which 

Caſe a Legacy was given to a Child, payable at twen- 

ty-one, out of the Perſonal Eſtate, which if not ſuf- 

ficient, the Real Eſtate to be liable; and in that Caſe 

the above-mentioned Diverſity between a Portion 
ſecured by a Deed and a Will was inſiſted on; never- 

theleſs this Diſtinction was over-ruled, and it was 

held that tho' if the Adminiſtrator of the Legatee who 

died before twenty-one, could get all or any Part of the 

Legacy out of the Perſonal Eftate, he was at Liberty 

lo to do; yet with reſpect to the Land, he ſhould re- 

cover no Part from thence. 
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— 


In Anſwer to all which it was urged, that there was 
4 material Difference between a Portion contracted for 
by Stipulation of the Parties before Marriage, or ſe- 
cured by a Marriage Settlement, and Legacies charged 
upon Land by Will, which is a mere Bounty; as alſo 
between a Portion to a Child for whom the Father is 
bound to provide, and a Legacy to a Nephew or re- 
mote Kinſman, for whom the Teſtator is not obliged 


to make any Proviſion. That in the principal Caſe 


the 500 J. being given firſt as a Legacy out of the 
Perſonal Eſtate, it would not fink, but ſubſiſt, though 
the Child ſhould have died before the Day of Payment ; 
and when by the latter Part of the Will the Land came 
to be charged, this was only a Security in Aid, but 
{till for the Payment of what was before given out of 
the Perſonal Eſtate, juſt as if a ſubſequent Mortgage 
had been made for the Payment of the Legacy, the 
Nature thereof or it's Subſiſtence would not thereby 
have been altered, but it would {till continue a Legacy. 


At another Day, this Cauſe having been adjourned 
in order to fearch Precedents, the Lord Chancellor {aid 
he had looked into the Caſe of Yates and Fetriplace in 
2 Vern. and alſo that of Jennings and Lookes, both 
which came fully up to the preſent Caſe, (viz) that 
where the Perſonal Eftate was not ſufficient, and the 
Real Eſtate in Failure thereof was made liable to anſwer 
the Legacies, in Caſe of the Legatee's dying before the 
Legacy became due, the Charge upon the Land deter- 
mined ; that it ſeemed but a very ſlight and ſuperficial 
Diverſity between a Legacy given at twenty-one, and 
payable at twenty-one ; and tho' it had been eſtabliſhed 
in the Spiritual Court, as to Legacies given out of 
a Perſonal Eſtate, it did not deſerve to be favoured or 
countenanced, where the Legacy 1s charged upon 

I Land 


* Of this Opinion was the Lord Keeper Wright, who in the Caſe of 
Zetes verſus Fettiplace, 2 Vern, 417. calls it a Diſtinction without a Difference. 
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Land, and the Infant Legatee dies before twenty-one, 
or before the Time when the Legacy is made pay- 
able; that there was not any the leaſt Difference be- 
tween a Sum of Money charged by a Will on Land, 
payable to an Infant at twenty- one, and where ſuch 
Charge ariſes by a Deed. That the Authorities be- 
fore mentioned ſhew there is no Difference where the 
Real as well as the Perſonal Eſtate is charged, for in 
ſuch Cafe, as far as the Executor or Adminiſtrator 
claims out of the latter, he ſhall ſucceed according to 
the Rule of that Court where theſe Things are de- 
terminable, even though the Infant Legatee dies be- 
fore the Time of Payment; but as far as the Legacy 
is charged upon the Land, ſo far ſhall it, on the Le- 
gatee's dying before the Legacy becomes payable, 
{ink ; and this being the Rule which has of late uni- 
verſally prevailed, be the Legatee a Child or a Stranger, 
it would be of the moſt dangerous Conſequence, and 
diſturb a great deal of Property for him to break 
into it. 
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Wherefore he thought that the 500 /. Legacy pay- 
able to Lewis Doleman at twenty-five, on his dying be- 
fore that Time, as to ſo much thereof as was payable 
out of the Land, muſt ſink. 
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Eaſtwood verſus Vinke, or Eaſtwood e 
verſus Styles. CR 


| : f : | A Father or 
IN this Caſe one of the Points was, where a Son Mother may 


died ſeiſed in Fee of Land without Iſſue, Brother > ©o*#n to 


the Son, and 


or Siſter, but leaving two. Couſins his Heirs at Law, as ſuch in- 


. : herit to him 
one of whom was his own Mother, Whether the Mo- ntwith- 


K ther could take as Heir to her Son ? ſtanding the 
| Relation of 
Father, Ce. 


Br Rk a 
Emre" W 


I Object. The Father or Mother, Grandfather or Grand- 
$i mother cannot take as Heir to their Son or Grandſon 3 


that his 
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(a) Vide 
Litt, Scct. 3. 


they may, it is true, inherit by (a) Circuity, as thus: 
The Uncle may take as Heir to the Son, after which 
the Father or Mother may take as Heir to the Uncle, 
but the Father or Mother cannot, as in the preſent 
Caſe, ſucceed immediately and in the firſt Inſtance to 
the Inheritarice of the Son. 


On the other Side it was ſaid, and ſo ruled by 
the Maſter of the Rolls, that though a Father or Mo- 
ther could not as Father or Mother inherit immediate- 
ly after the Son; yet if the Caſe ſhould ſo happen, 
that the Father or Mother were Couſin to the Son, 
and as ſuch his Heir, they might take notwithſtand- 
ing ; and that here, though the Heir was alſo Mother, 
this did not hinder her from taking in the Capacity 
or Relation of Couſin. His Honour further oblerved, 
that the other Couſin being but half an Heir could not 
take the whole, neither could any Thing go to the 
Lord by Eſcheat, for as long as there is any Heir 
left he cannot take; ſo that though the other Couſin 
could take but a Mciety, yet her being a Moiety of 

an Heir would prevent the Lord's Title by Eſcheat; 
and that notwithſtanding this was a very uncommon 
Caſe, he took it to be a clear one. 


One gives a 


2 his Another Point was, A Man on the Marriage of his 
arriaze, 


either with- Wife, gave a Bond to her Truſtee, in the Penalty of 


in fur 4000 J. conditioned that if he at any Time within 
Months to 


{96 Lands four Months ſhould ſettle and aſſure Freehold Lands 


„oll ber of the yearly Value of 100 J. on his Wife for her 


Hun 57 ON 


his Wiſe, or Life, or if his Heirs, Executors or Adminiſtrators 
ſhould within the Space of four Months after his 


Heirs, Exe- 


cutors, Cc. Death pay unto his {aid Wife 2000 J. then the Bond 


ſhall pay 1 : 
2 00, to be void. The Husband ſoon after the Marriage 


within four made his Will, deviſing thereby Freehold and Copy- 


Monthsafter . . . . 

bis Death; hold Lands lying intermixed in Norfolk, of the yearly 
H usband af- 2 Value 
ter this De- oh 

viſes to his Wife Lands of 88 J. per Annum ; this ſhall not be taken in Part of the 100 J. per 
Aunum, but only as a Benevolence. | 
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Value of 88 J. to his loving Wife and her Heirs, ha- 
ving ſurrendered all his Copyhold to the Uſe of his 
will and died within four Months after the Mar- 
riage. Whereupon the Wife now inſiſted to retain 
thele Lands of 88 J. per Aunum, and that in Regard 
her Husband had not ſettled the 100 /. per Annum for 
her Life, {he was allo at Liberty to elect the 2000 /. 
out of his Aſſets, 


Againſt which Demand it was urged, that this De- 
viſe of Lands of 88 I. per Annum was a Satisfaction 
of the Bond, becauſe Lands of 88 J. per Annum in 
Fee-fimple, were greater in Point of Value, and might 
be fold for more than would purchaſe 100 per An- 
num for her Life, nay, might in a Day's Time be 
turned into an Annuity of 100. per Annum; but ta- 
king it that this Deviſe was not to go in Satisfaction, 
yet it ought at leaſt to go towards it; and therefore 
all that the Executors of the Husband had to do, 


would be to make up the 88 J. per Annum, 100 |. per 


Annum; that if the Husband in his Life-time had ſec- 


tled Lands of 28 J. per Annum on her, ſuppofing it 


were for Life only, this had been a Performance in 
Part of his Bond, and he would have been bound 
only to make it up 100 J. per Annum; for which Pur- 
pole the Caſe of Wilcox and Wilcox, 2 Vern. 558. was 
cited, where one bound to {ſettle upon his Son Lands 
of 100 l. per Annum, left an Eſtate of 100 J. per An- 
num to deſcend to ſuch Son, though the Lands agreed 
to be ſettled were to be intailed, and thoſe that de- 
ſcended a Fee- ſimple, and ſo of 8 different Nature, 
yet were theſe latter conſtrued a Satisfaction. That 
if in that Caſe the Lands deſcended had been but 28 J. 
per Aznum, all that his Executors by Virtue of the Co- 
venant had been bound to do, would have been to make 
the Lands deſcended of 88 J. amount to 100 /. 

Annum ; to here the Lands deviſed were to be made 


up but 100. per Annum ; and 2 Vera. 498. Brown ver- 
Vol. II. 0 S) {us 
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ſus Dawſon was cited, where A. on his Wife's joining 
in a Sale of Part of her Jointure, gave her a Note to 
pay her 71. 10 5. per Annum for her Life, and after- 
wards on Sale of a farther Part, gave her a Bond to 
pay her 6 J. 10 s. per Annum for her Life, and by Will, 
without taking Notice of the Note or Bond, gave her 
141. per Annum for her Life; the Deviſe was held to 
be a Satisfaction of the Bond and Note. So if a Child 
has a Portion ſecured to her by a Settlement, and after- 
wards has the like or a greater Portion given her by the 
Will of the ſame Parent who made the Settlement, the 
(a) Vide Legacy ſhall be taken in (a) Lieu of the Portion b 
Vol. 1. 299. the Settlement, and the Child not have both. 


o 


It was farther obſerved, that the Election was in 
the Huſband to ſettle Lands of 100 J. per Annum on 
the Wife for her Life, within four Months after the 
Marriage, or that his Heirs, Executors or Adminiftra- 
tors ſhould pay the Wife 20001. and here the Huſband 
dying within four Months after the Marriage, the Elec- 
tion which he had ſhould go to his Heirs, Executors 
or - Adminiſtrators, which Election was conſiderable, 
lince the Land to be ſettled was but 100 J. per Annum 
for her Life, but in Default thereof the Money to be 
paid her was near double the Value, (viz.) 2000 J. 


Money and MMaſter of the Rolls: As Money and Lands are Things 
Land bes of a different Nature, the one ſhall not be taken 
different in Satisfaction of the other. Whatever is given by a 
tne Will is primd facie to be intented a Bounty and Bene- 


3 volence; and it is remarkable, that in the preſent Caſe 
all ne- aun 1 : . . 
Me, Mo" the Deviſe is to his loving Wife, which is a Word of 


3 Affection. I look upon it to have been a Stretch, that 
tion OT the 


other, unleſs Where a Man has owed J. S. 100 J. and afterwards given 
ſo expreſſed. him a Legacy of 100 J. this latter has been taken in 
Whatever is f | . 
viven by Satisfaction of the former, ſince at that Rate nothing 
Willisprimd is given; but though the Court has gone ſo far, it 
acie to be 8 ? 


intended a never yet conſtrued a Deviſe of Land to be a Satiſ- 
Lenevo- faction for a Debt of Money, much leſs has it decreed 


lence, 
2 | that 


Za Tin inn 


— 


17) 
that a Legacy of a leſs Sum than the Debt ſhould 
be deemed a Satisfaction pro tanto; the Deviſe of 
ſuch of the Land as is Copyhold cannot poſſibly go 
towards Satisfaction of the 100 J. per Annum, which 
was to be Freehold ; nay, ſuppoſing the whole 88 J. per 
Annum were Freehold, it would not go towards Satiſ- 
faction of the 1001. per Annum, not being ſo expreſſed; 
but if there be not enough to anſwer the reſt of the 
Charges laid upon the Land, or the Bond Creditors 
who may come upon the Land, then indeed ſo much 
of the 88 J. per Annum deviſed, as is Freehold, might 
be taken towards Satisfaction, becauſe otherwiſe the 
Teſtator's Will would be diſappointed ; though ſuppo- 
ling there are Aſſets to pay all the Bond-Debts, and 
likewiſe the Charges laid by the Will upon the Land 
(which was afterwards admitted) in ſuch Caſe the 
88 J. per Annum {hall be enjoyed as a Bounty and Bene- 
volence; vide 4 Co. Vernon's Caſe, and alſo that of 
(a) Lawrence verſus Lawrence. (a) 2 van. 
365. 
As to the Objection, that the Heirs or the Execu- 4. bound 
tors of the Teſtator ought to have their Election either Within four 


Months af- 
to ſettle Lands or pay the Money, the Huſband, it is ter bis Mar 


true, had this Election in him, which was to continue 7&2 Ele 


four Months after the Marriage, but he dying within the roof | 
four Months, though the Time expired afterwards, yet Apo = 
where, upon the Death of the Teſtator Matters are to leave ber 

for ſome Time in Confuſion, nothing is more uſual lies on 4 

than for the Court to (b) enlarge the Time, or to relieve the four 


; Months, af- _ 
againſt any Lapſe thereof; wherefore let the Huſband's ter which the | 


Executors pay the incurring Profits of the 1001, per our Months 
| | paſs; his Ex- 
Annum, from the Death of the Huſband, to the Wife, ecutors ſhall 


and ſettle upon her the 1001. per Aunum, they not 2 


being bound to pay the 2000 J. to her, but the 88 J. the 1001. 


per Annum deviſed ſhall not be taken as Part of ther 


100 J. per Annum agreed to be ſertled®. (3) Vide 
| Nort h ante 68, 


* This Decree was on an Appeal Paſchæ 1732 affirmed by the 
Lord Chancellor, | 


CO —ů— 


2 — 
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Caſe (193.) | North verſus Anſell, 


At the Rolls. 


chile ths: A Man, in Conſideration; of a Portion of 500 J. 
fideration of which he was to have in Money and Goods with 


r; 7 his Wife, and in Conſideration of the Marriage, made 


Portion A Settletnent before Marriage of Land to. the Uſe of 
are - himſelf for Life, Remainder to Truſtees for 200 Years, 


is to have 


—_— Remainder to the Wife for Life, Remainder to himſelf 
Settlement in Fee; the Truſt of the 200 Years Term was to raiſe 


impowers 200 J. to be paid as the Wife by her Will or any 


diſpoſe of Writing ſhould direct; the Huſband and Wife having 


200 l. by her |; . 
Wil; they lived together about fifteen Years, ſhe made a Will, 


live together appointing the Payment of the 200 J. and died before 
Aten; her Huſband. On the Appointees bringing their Bill 


Years, and 


the Wife for the railing of this 200 J. the Huſband inſiſted, that 


. es the 4 i . . 
5001. away he never received above 300 J,. as a Marriage Portion 


TY des 3 with his Wife, and that his having 500. was as a Con- 
uiDan ® © . 
at this Di. dition precedent, and the Conſideration for her Power 


ons oe a of diſpoſing of 200 J. and to be underſtood thus, 2001. 


not be ad- 01s of her Jol. or as if the Words had been, that upon 

mittedt9 Y Condition the Husband ſhould receive 5001. with his Wife, 
5001. with he would then allow her to diſpoſe of 2001. out of it. 
is Wife, | 

but ſhall pay the Money. | 


Maſter of the Rolls: The Conſideration of this Power 
to diſpoſe, is not only the Wife's Portion but the Mar- 
riage, which laſt alone, without any Portion had been 
a good Conſideration, both for the Power and alſo | 
the Jointure; the Quantum of the Portion ſeems ra- 
ther a Computation than otherwiſe, and it is not to be 

| imagined but that the Huſband would and did look in- 
to ſuch Quantum before the Marriage, and was ſatisfied 
therewith; nor is there the leaſt Evidence of any 
Fraud: The Reaſon why this Court does not relieve 
againſt Marriage Contracts for Settlements, Jointures 
1 or 


— a 


or other Proviſions, though they may be very unequal, A Sculement 
and in Favour of the Wife, is, becauſe it cannot ſet * 
the Wife in ſtatu quo, or unmarry the Parties, as rages = 
was {aid in the Caſe of Wicherley and Wicherley, where 1 
a- 


the Remainder - man brought a Bill to be relieved againſt an of che 
a Jointure made by the Tenant for Life, even upon Wife, will 


his Death-bed, in Conſideration of and previous to Artie I 
his Marriage, by Virtue of a Power reſerved to him; in quity,as that 
which Caſe the Lord Parker, aſſiſted by the Lord Chief the Wife in 
Juſtice Prat and myſelf, denied Relief. Moreover the ue. 
Anſwer of the Huſband in this Caſe is very tender, de- 

nying that for the Marriage Portion he received above 

300 J. whereas he might receive more afterwards, and 

it would be extremely hard and unreaſonable, to put 

the Legatees of the Wife, who may be Strangers to 

all theſe Matters, at the Diſtance of fifteen Years, after 

ſo long an Acquielcence of the Huſband, to ſhew he re- 

ceived a Portion of 50 l. with the Wife, which, had 

the Huſband died ſoon after the Marriage, might eaſily 

have been made to appear; wherefore, upon a Pre- 
ſumption that the Huſband received the 5001. I ſhall 

decree the 200 l. to be raiſed with Intereſt from the 


End of the Year after the Wife's Death, and with 
Colts. 


Bligh & al verſus Earl of Darnlcy. 1 


| At the Rolls. 
; | HE late Earl of Darnley, the Defendant's Father, Marſhalling 
ſeiſed in Fee of a great real Eſtate both in Eng- f Aw: 


land and Ireland, and poſſeſſed of a Leaſehold in Scot- 
land, and likewiſe of a conſiderable perſonal Eſtate, 
having two Sons and three Daughters, by his Will de- 
viſed 80001. a- piece to his two eldeſt, and 60001. to 
his youngeſt Daughter, charging his real Eſtate with the 
Payment thereof. Afterwards by a Codicil he bequeath- 


ed ſeveral pecuniary Legacies of conſiderable Value 
Vol. II. (7 T) to 
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to his ſeveral Brothers w” Siſters ( the: Plaintiff ) with- 
out charging his real Eſtate with the Payment of theſe 
latter Legacies. Subſequent to which he entered into 
a Contract before the Maſter for the Payment of 
17,0001. for a third Part of the Manor of Cobham-Hall 
in Kent, he having two Thirds of the {aid Manor be- 
fore. The Maſter reported him the beft Purchaſer, 
and before his Death, which happened ſoon after, the 
Report was abſolutely confirmed. 


The Lord Darnley's idea ile, before his en- 
tering into the Contract for the Purchaſe of this E- 
ſtate, was ſufficient for the Payment of all his Lega- 
cles, but the Performance of the Contract would (as 
it was thought) occaſion a Deficiency of Aſſets, 


One b Will 
1 y Wil Mr. Hornby, who was the Owner of the third Part 


| Legacies of the Manor of Cobham, having brought his Bill a- 
ome charge 


on the rex) gainſt the Executors and Heir of the late Earl of Darn- 
Eftate and ſey, to have the Purchaſe compleated and the Money 


others not; : . 5 
if the perſ- Paid, obtained a Decree for the ſame; at which Time 


nal Eſtate the now Plaintiffs, the younger Brothers and Siſters of 


proves not 


ſufficient to the late Farl, brought their Bill, ſetting forth the Will, 
pay 2%, te and that ſereral pecuniary Legacies had been given 


gacies 


charged on them out of the perſonal Eſtate in general; that his 


de reals. Daughters had the above mentioned Legacies charged 


paid ther- upon the real Eſtate, and that the Teſtator, ſince the | 


thy be making his Will, having entered into this Contract for 


been 8 the Purchaſe of the Cobham Eſtate, whereby there 


of the pe 


ſonal Eftate, might be a Deficiency of the perſonal Aſſets for the 
the other Le- Payment of theſe Legacies : Therefore they prayed that 


gacies, as to 


o much, the Aſſets might be marſhalled, and the Daughters Lega- 
2 cies paid out of the real Eſtate; or if already recovered 
upon the out of the perſonal, then that the Plaintiffs the Bro- 
ur thers and Siſters might ſtand in the Place of the Daugh- 
ters, and take ſo much out of the Land for their Lega- 
cies as theſe had exhauſted out of the perſonal Eſtate: 


I Which 


De Term. I Trin. 173. (Gan) 


Which the Court decreed as reaſonable, and within 
the common Rule of marthalling Aﬀſets. 


| But then it was farther preſſed by Mr. Keroruty Ges 

neral, that the Debt — for this Purchaſe by 
the late Earl of Darnley was due by a Decree, a Con- 
tract made with the Intervention of and confirmed by 
the Court, which had ordered the late Earl to pay ir, 
and taking it to be a Debt due by a Decree, it was then 
in Nature of a Judgment, which would bind the real 
Aſſets in the Hands of the Heir; and if fo, then ſince 
the Land agreed to be purchaſed was real Aſſets, con- 
ſequently even That, and more plainly the other real 
Eſtate deviſed or deſcended to the Defendant the Infant 
Earl, was Aſſets liable to the Decree, and the Purchaſe 
Money contracted to be paid for Cobham Manor ought 
to come out of the real Eſtate, by which Means there 
would be perſonal Eſtate ſufficient left for Payment 
of the pecuniary Legacies given to the Plaintiffs. 


But the Maſter of the Rolls was very clear in his Opi- One allowed 
nion againſt the Plaintiffs, as to this laſt Point, holding chaſcr unde: 


chaſer under 


it not to be a Debt due by a Decree, but only by an 2 Decree is 
ordered to 


Order of Court againſt the late Earl, for the Payment pay the Pur- 
of the Purchaſe Money, who not being Party to the chaſe Mo- 


ney ; this 


original Cauſe, but coming in before the. Maſter, it not a Debt 


could not be ſaid there was a Decree againſt him; but 2 


ſuppoſing there was a Decree, yet where it is ſaid a only by Or- 
der of the 


Decree is equal to a Judgment, or to be paid next Court. 
thereto, this muſt be intended only out of the perſo- 
nal Eſtate; whereas a Decree for a Debt does not Where there 


„is a Decree 
bind the real Eſtate, acting only in perſonam, not in 7 


rem, and the Remedy upon a Decree to affect the and the De- 
Land is only for a Contempt, whereupon the Party . Sec 
proceeds des not bind 

the real As- 
ſets deſcended to the Heir, as a Judgment does, The only Way upon a Decree for a Debt 
to affect Land is to proceed for a Contempt to a Sequeſtration ; but ſuch Sequeſtration abates 
by the Death of the Party, which an Extent does not. 
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proceeds to a Sequeſtration, which Proceſs is not of a 
very long Standing ; and that a Sequeſtration is but a 
perſonal Proceſs appears by its falling and abating by 
the Death of the Party; on the other Hand, an 
Extent upon a Judgment does not ſo abate. That 
Judgments did not affect the Land until the Statute 
of Weſtm. 2. (13 E. 1. cap. 18.) which can hardly be 
thought to have included a Decree ; nay plainly it 
does not, for if ſo, it would have affected but a Moiety 
of the Land, as a Judgment does; whereas upon a Se- 
queſtration the Plaintiff takes the whole Profits; that 
if a Decree for a Debt {ſhould be obtained, and the 
Defendant die leaving no perſonal, but a conſiderable 
real Eſtate in Fee, the latter would not be affected by 
the Decree in the Hands of the Heir, as it would in 
caſe of a Judgment ; and were this otherwiſe, ſurely 
after ſo many thouſand Decrees and Inflances of De- 
ficiencies of perſonal Aſſets for the ſatisfying thereof, 
{ome Cafes would be found where Land had been ſe- 
queſtred for {uch Debts in the Heir's Hands, but no 
Precedent of this Kind was ever heard of ; and though 
the Land thus contracted to be purchaſed muſt in E- 
quity be taken as Land, deſcendible and deviſable as 
ſuch, ſtill it is not liable to the Decree. 


K 
2 — 


Whether However, the Plaintiffs hoping that the perſonal Aſ- 
Eaten ſets would be ſufficient to anſwer not only all the 
Scetland can Legacies, but alſo this Contract for the Purchaſe, when 
here as per- the Daughters Legacies were placed upon the Land, 
ſonal At the Court decreed an Account to be taken of the per- 
bold in Be. ſonal Eſtate, doubting at the ſame Time whether the 
land may. Leaſehold in Scotland could be looked upon as perſonal 
Eſtate in England; though a Leaſehold Eſtate in Ireland 

is perſonal Aſſets in England, and may be ſold here; 

but the Maſter was left at Liberty to report any Thing 
ſpecially. 


Cotter 


— 


— 
K 
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tro Cotter verſus Layer. 2 Cie (195) 

; a 85 3 Lord Chan- 

"HE Bill was to compel a ſpecific Performance of clur King. 
an Agreement made by a Feme on her Marriage Equity aids a 

with her ſecond Huſband, on this Caſe: The 20th of Fane. 

Nov. 1711, Chriſtopher Layer and Elia his Wife were ad- of = Power, 

mitted to the Copyhold Premiſſes in Queſtion, to hold juble Cong. 

to them two and to the Heirs of the Huſband; the 1ſt Lc, 

of September 1717, Layer and his Wife ſurrendered theſe gainſt a Re- 

Copyhold Premiſſes to the Uſe of the Wife for Life, malen | 

and afterwards to ſuch Uſes as ſhe by any Writing, not claimivg 

or by her laſt Will atteſted by three Witneſſes, ſhould pier. © 

appoint 3 who accordingly by a Writing purporting to 

be her laſt Will, and ſigned by her in the Preſence of 

three Witneſſes, gave, deviſed, limited and appointed 

the Premiſſes to her Daughter Elizabeth Layer in Tail, 

Remainder to her Brother (one Elyyn) in Fee. Aﬀeer- 

wards Elizabeth Layer ſurviving her Huſband Chriſtopher 

(he being attainted of Treaſon and executed) did by 

Deed or Writing atteſted only by wo Witneſſes, upon 

a Marriage agreed to be had between her and the 

Plaintiff Cotter, covenant to ſurrender the Premiſſes to 

the Uſe of her intended Huſband Cotter and herſelf, 

and the Heirs of Cotter, who covenanted on his Part 

within twelve Months to ſettle an Annuity or Rent- 

charge of 30 l. per Annum on the {aid Elizabeth his in- 

tended Wife for Life. The Marriage took Effect, and 


| the died within the Year. 


- 
— — — 


The Huſband brought this Bill againſt the Defen- 
dant Elizabeth, the Infant Daughter of his late Wife 
by Chriſtopher Layer, to compel her to perform this Co- 
venant of her Mother's. 


Vol. II. 0 Objected 
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* 


* 
ä 


Objected 1ſt, This Deed or Writing of the Wife's, 

being atteſted by three Witneſſes, is a good Settlement 
on the Daughter, an effectual Execution of the Power 
which could not afterwards be altered; and that it 
muſt not operate as a Will, but by way of Writing de. 
claring the Uſe of the Copyhold, becauſe a Feme 
Covert cannot make a Will. 


(a) Vide Sed per Cur: Though in (a) Strictneſs a Feme Co- 
SK-.3'3- vert cannot make a Will, yet where ſhe is impowered 


verſus Ney- to make a Writing in Nature of a Will, the Writing 


lor. 


will operate as ſuch. 


A2 2dly, Objected, Suppoſing this to be a Writing in Na. 
ture of a Will, yet the Agreement made by Elizabeth 
Layer upon her ſecond Marriage, being but a Cove- 
nant, cannot amount to a Revocation of a Will, (vide 
1 Roll. Abr. 615. ſaid to have been ſo agreed in the 
Caſe of Montague and Jeffreys) for the Covenantor may 
at his Election break or perform his Covenant, and 
therefore a bare Covenant cannot revoke a Will. 


One deviſes Cyr}: Tho' a Covenant or Articles do not at Law re- 
Land, an” yoke a Will, yet if entered into for a valuable Conſi- 


articles for » derat ion, amounting in this Court to a'(b) Convey- 
valuable 


G42. Ance, they mult conſequently be an equitable Revoca- 
tion to ſell tion of a Will, or of any Writing in Nature there- 


or ſettle the 


Premiſſes; Of; and it is plain, in the preſent Caſe, that the 


thisin E-. Writing was intended as a Will, and not to deveſt Elj- 
quity is a 


Revocation ⁊abeth Layer of her Eſtate during her Life, as it mult 


of the Will. have done, were it an Appointment of an Uſe to take 


(4) See the Effect in preſent; nay, a Woman's Marriage is (c) a- 


very ſame * * 1 

fad andre. lone a Revocation of her Will. * 
ſolved in the I N 3 aly, 
Caſe of Sir 


Barnham Ryder verſus Sir Charles Wager, ante 3 32. (c) 4 Rep. 61. 
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I za hy, Objected, Theſe Articles by Elxabeth Layer, to 

ſettle the Copyhold Premiſſes on her ſecond Huſband, 

were atteſted by two Witneſſes only, ſo not purſuant 

to the Power, and conſequently void. 


Cur: Theſe Articles being for a valuable Conſidera - where there 
tion, (viz.) that of Marriage, though not in Strictneſs ys to 
eclare an 


purſuant to the Power, I ſhall ſupply the Want of 8 * 
Circumſtances in the ſame Manner as I would the Writing at- 


| | wo teſted by 

want of a Surrender; otherwiſe had the Agreement three Wit- 
| neſſes, and 

been voluntary. 1 


declared by a Writing only atteſted by two; if for a valuable Conſideration, Equity will help it. 


4thly, Objected, The Defendant the Daughter claims 
as Heir of Chriſtopher Layer her Father, and not of Eli- 
zabeth her Mother who made this Covenant ; and tho' 
the Mother's Covenant may bind her own Hears, yet 
can it not affect the Heirs of her Huſband any more 
than any Stranger whatſoever. | 


Cur": The Caſe of The Counteſs of (a) Coventry verſus The (a) Ante 
Earl of Coventry is ſtronger than the preſent; there the 
late Earl, who was but Tenant for Life, previous to 
and in Conſideration of a Marriage and Portion, cove- 
nanted to ſettle Lands of 5001. per Annum on the 
Counteſs purſuant to a Power, and dying before the 
Jointure was made, Equity compelled the preſent Earl, 
though claiming by Virtue of a Remainder, and not 
under him who entered into the Covenant, to confirm 
and make good the Jointure; which Caſe being ad- 
judged on ſolemn Debate, and with the Aſſiſtance of 
Judges, is a great Authority, and to be obſerved by 
me; from thence it may be inferred, that whatever 
is in the Power of the Perſon covenanting to do, pro- 
vided the Covenant be for a valuable Conſideration, 
Equity ought to look upon as done, and ſupply the 
Want of Circumſtances againſt a Remainder-man, and 

a part 


* 


— 8 


is. ad 


4 pari ratione againſt the Heir of the Huſband, whether 
ſuch Heir be mentioned or not. The Cafe where the 
Iſſue in Tail was held not to be bound by Articles en- 
ter'd into by Tenant in Tail, and a Decree obtained againſt 
him to perform fuch Articles, is not parallel; ſince the 
Iſſue claims paramount his . Anceſtor, and by Virtue 

of the Statute of Weſtm. 2, in Contradiction to which 
Equity cannot aſſiſt, but here no Act of Parliament 
ing es Let the Plaintiff hold and enjoy, and the 
Defendant Elizabeth Layer (now an Infant) when ſhe 

comes to Age muſt convey, unleſs ſhe ſhews Cauſe to 
the contrary within ſix Months after attaining twen- 
ty- one. 
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Cale (196) Peyton verſus Bury). 
At the Rolls, $7 ; 


NE by Will bequeathed the Reſidue of his per- 


One deviſes () 
the Reſidue ſonal Eſtate to Fane Styles, provided ſhe married 
of his perſo- 


nal-Eftate to With the Conſent of 4. and B. his Executors, (who 


_ 7.8. pt were but Executors in Truft) and if Fane Styles ſhould 


marries with Mar ry other wile, then the Teſtator deviſed over the 
ve Confent ſaid Refiduum to F. N. One of the Executors died, af- 


Executors ; ter which Jane Styles, without the Conſent of the ſurvi- 
of one, e ving Executor, intermarried with a common Mariner; 


. whereupon J. N. brought his Bill for the Refiduum. 


ſequent one) is become impoſſible, and ſhe may marry without the Conſent of the Survivor, 


/  ». Infiſted for the Plaintiff, that this was a Condition 

precedent, which was not to veſt any Thing in Jane 
Styles until her Marriage with the Conſent of both the 
Executors, and ſhe, not having married with ſuch Con- 
ſent, was not entitled to the Refduum, conſequently 
the ſame was well deviſed over to the Plaintiff, Or 
taking it to be a Condition {ubſequent, {till Fane Styles 
ought to have performed it cy pres, as near as might 
be to the Intent of the Condition, by having the . 
Fern lent 


0 
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ſent of the furviyiggBxecucor. That i it would be hard, 
if there were fire or ſix Executors, that the Death of 
any one of them, ſhould diſcharge the Condition; and 
it was compared to the Caſe in Litt. Sed. 352. If a 
Feoffment be. made. upon Condition to reinfeoff the 
Feoffor and his Wife, — the Heirs of their two Bo- 
dies, and for Default of ſuch Iſſue, the Remainder to 
the right Heirs of the Feoffor; if the Huſband dies 
living the Wife, before wy Eſtate in Tail made to 
them, then ought the Feoffee by the Law to make an 
Eſtate to the Wife as near the Condition as poſſible, 
(viz.) to the Wife for Life, without Impeachment of 
Waſte, Remainder to the Heirs of the Body of the 
Huſband on her begotten, Remainder to the right 
Heirs of the Huſband ; ſo here, though Jane Styles 
could not have the Afliftance and Advice of both he 
Executors (one being dead) yet ought ſhe to have taken 
the Advice of him who was living. 


Maſter of the Rolls ; It is very clear, that the Plain- 
tiff the Deviſee over has no Title to the Refiduum : 1/, 
In the Nature of the Thing, and according to the In- 
tention of the Teſtator, this could not be a Condition 
precedent, for at that Rate the Right to the Refiduum 
might not have veſted in any Perſon whatever for 
twenty or thirty Years after the Teſtator's Death; ſince 
both the Executors might have lived, and Jane Styles 
continued ſo long unmarried, during all which Time 
the Right to the Refiduum could not be ſaid to be in 
the Executors, they being expreſly mentioned to be 
but Executors in Truſt. Beſides, the Bequeſt of the 
Refiduum is firſt to Fane, which, if the Will had topped | | 
there, would have been an abſolute Deviſe, ſo _ | 
the following Condition annexed mult be a ſubſequent, | 
not a precedent one. Now the (a) Rule of Law is, () Vide | 
that if there be a ſubſequent Condition which be- 44. 206. N 
comes impoſſible by the Act of God, this excuſes and | 

Vol. II. (7 X) diſcharges | 


| 
: 
| 
[ 
l 
: 
| 
| 
| 
| 
| 
| 
: 
' 
! 
| 
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diſcharges the Grantee from the Condition 3 Lex non 

togtt ad impolſibilia, whith Conſtruction ought the ra- 

ther to prevail, with regard to a Condition ſo odious 

as that in the preſetit Caſe is, Which reftrains the 

(228, Freedom of Marriage, and is (4) void by the Civil Law, 

531. when annexed to a perſonal Legacy. The Plaintiff by 
his Bill comes to eſtabliſh a Forfeiture, ahd would have 
the Court add thoſe Words to the Will which the 
Teſtator might, but did not think fit to inſiſt upon, 
that Fane Styles ſhould not marry without the Conſent 
of the Executors or of the Survivor of them, and which 
the Teſtator might omit upon good Reaſon ; as in- 
tending that' both the Executors ſhould confer toge- 
ther about the Marriage of Fane Styles, in order that 
the one by Arguments might convince the other touch- 
ing the Suitableneſs of a Match, which cannot now be 
done when only one is left. 


apy ok wy His Honour farther obſerved, that he had known 


tion that a the Caſe happen, where the Conſent of both the Exe- 
— ſa cutors being required by the Will, one, on a proper 


the Conſent Match being propoſed, did conſent, but the other was 


of two Exe- 


e ſur obſtinate and would not; which being laid before the 
one without Court, and the Diſſent of the Executor appearing to 


Reaſon is a- 


gainſt the DE Without a juſt Cauſe, the Want of ſuch Conſent was 


Match, the ſupplied. That this was not like the Caſe put out of 


C t will . | . 
Gſpence Littleton, of the Feoffment which ought to be made 


with his cy pres, &c. becauſe there the firſt Feoffee was not in- 
tended to keep the Eſtate to his own Uſe, but only as 

an Inſtrument or Conduit-Pipe for conveying it back 

to the Feoffor and his Family, of which, whilſt any 

were left, the Reinfeoffment ought to be made as 

near the Intent of the Condition as might be; but in 

the preſent Caſe, Jane Styles was to take the Deviſe of 

In what Ca: the Surplus to her own Uſe. Moreover, this Conſent 
ſes a Coni- directed to be had being like a bare (5) Authority, 


tion is to be | 
performed 1 ä and 


cy pres. | 


(% Vide ante Mr. Fuſtice Eyre verſus Counteſs of Shaftsbury. 
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and ſo different from that which is coupled with an i 
Intereſt, could not ſurvive, without expreſs Words for 
that Purpoſe. 


Wherefore thinking this a frivolous Bill, His Honour 
diſmiſſed it with Coſts. 


Langford verſus Pitt. Cale (197) 
At the Rolli. 


L PON a Bill brought by the Plaintiff for the Per- One articles 


to buy cer- 


formance of Articles for a Purchaſe, the Caſe tain Lands, 
was: The Plaintiff Langford, Vicar of Axminſter in j© tw? 


becomes 


Devon, did by Attorney enter into Articles with Go- feifed thereot 
vernor Pit for the Sale of Lands in Cornwall. The Ar- but ud 7 
ticles were dated November 1725, whereby the Plain- deviſed al 

tiff agreed to convey the Premiſſes to the Governor 3 
and his Heirs, on or before Lady- day then next, at the ft, and at. 
Coſts and Charges of the Governor, and as Counſel ticedto pur. 
ſhould adviſe ; upon the making of which Conveyance ata, 


the Governor covenanted to pay 1 500 J. to the Plaintiff, died, the 

| Heir at Law 
was held to be entitled to this Eſtate, as not paſſing by the Will; ſecs had the Articles for 
the Purchaſe. been before the Will, for then the Eſtate would have paſſed. 


Governor Pitt lived until after Lady-day, but in 1722, 
long before the Executing of theſe Articles, made his 
Will, by which he deviſed all his real Eſtate to his Son 
Nobert Pitt for Life, Remainder to his eldeſt Son Fohz 
Pitt for Life, Remainder to his firſt, Wc. Son in Tail 
Male ſucceſſively, with ſeveral Remainders over, be- 
queathing all his perſonal Eſtate to Truſtees, to be in- 
veſted in Lands and ſettled as above; and dying ſoon 
after Lady-day 1726, his ſaid eldeſt Son and Heir laid 
Claim to the Premiſſes, as deſcending to him, and made 
his Will, wherein by expreſs Words he deviſed the 
Premiſſes thus articled to be purchaſed, to his Wife 


and others, in Truſt to pay his Debts, Cc. and ſoon 
I afterwards 
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afterwards died; leaving John Pitt his Son and Heir, to 


whom the Governor had deviſed all his Eſtate ex- 
pectant on the Death of Robert Pitt the Son. 


The Plaintiff Langford brought his Bill againſt the 
Executors of the Governor, the Executors of Robert 
Pitt the Son, and againſt John the Grandſon, to be 
paid the 1500 J. Purchaſe Money; and though it ap- 
peared in the Cauſe by the Plaintiff's own Witneſs, 
that in 1728 the Plaintiff had paid to his eldeſt Bro- 
ther's Daughter (being the Heir general of. the Family) 
7501. for her joining with her Huſband in a Deed 
and Fine to the Uſe of the Plaintift and his Heirs, 
(Note; the Witneſs ſaid, this was rather to clear up 
the Title than that it was neceſſary) from whence the 
Defendant's Counſel urged it to be evident, ,even by 
the Plaintiff's own ſhewing, that he had not at the 
Time of entering into the Articles a good Title to 
the Premiſſes: 


Vet, by the Maſter of the Rolls, it is ſufficient if the 
Party entering into Articles to ſell has a good Title at 
the Time of the Decree, the Direction of the Court be- 
ing in all theſe Caſes to enquire whether the Seller can, 
not whether he could make a Title at the Time of exe- 
cuting the Agreement. In the Caſe of Lord Stourton ver- 
{us Sir Thomas Meers, the Lord Stourton at the Time of the 
Articles for a Sale, or even when the Decree was pro- 


nounced, could not make a Title, the Reverſion in Fee 


being in the Crown; and yet the Court indulged him 
with Time more than once for the getting in this Title 


from the Crown, which could not be effected without 


an Ac of Parliament to be obtained in the following 
Seſſions; however it was at Length procured, and Sir 


Thomas Meers decreed to be the Purchaſer. Indeed it 


would be attended with great Inconveniencies, were 
Decrees'to direct an Enquiry, whether the Contractor 


1 to 
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to ſell had at the Time of entering into ſuch Con- 
tract a Title; for thus all Incumbrances and DefeRs 
muſt be raked into; wherefore it has been thought 
{ufficient to anſwer the End, if at the Time of the 
Decree or Report the Seller can make a good Title, 
and accordingly it is uſual for the Report to men- 


tion, that if ſuch a third Perſon joins, the Title will 
be good. 


Then the Queſtion was between the Defendants, 
whether the Deviſees of Robert Pitt the Son, or the 
Grandſon, under the Will of the Governor, were en- 
| titled to the Lands thus articled to be purchaſed, for 
it was agreed that the Purchaſe Money was to be paid 
by the Executors of Governor Pitt. 


And for the latter it was objected by the Attorney 
and Solicitor General, that when the Governor by his 
Will deviſed all his real, and alſo his perſonal Eftate 
to be laid out in Land, and all this to be for the Be- 
nefit of his Grandſon Joby, after the Death of his Son 
Robert Pitt, either in one Shape or other, theſe Lands 
thus agreed to be purchaſed by the Governor ſhould 
paſs ; that nothing could be plainer than his Inten- 
tion to diſpoſe of all his Eſtate both real and perſonal ; 
and Mr. Solicitor cited the Caſe of Greenhill verſus Green- 
hill, 2 Vern. 679. by which it is decreed, that where 
a Man articles to buy Land, this gives the Party con- 
tracting an equitable Intereſt in ſuch Land, which he 
may deviſe, though before the Day on which the Con- 
veyance is to be made, 2 


(631) 


Maſter of the Rolls: J admit the Caſe of (a) Greenhill (a) See alſo 


and Greenhill, in which I my ſelf was of Counlel, to 
have been ſo determined; but this material Difference 
is obſervable between the two Caſes : There the Arti- 
cles for the Purchaſe were entered into by the Teſta- 

A n tor 


Preced. in 


Chan. 320. 
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tor before he made his Will, and ſo the equitable In. 
tereſt which he gained thereby was well deviſable; but 
in the preſent Caſe Governor Pitt's Will was made prior 
to the Articles for this Purchaſe, before he had any 
equitable Intereſt in the Land, conſequently when he 
had no Kind: of Title, he could deviſe nothing; ſo that 
this Intereſt in the Premiſſes gained by the Governor's 
Articles muſt have deſcended to his Son Robert Pitt as 
Heir at Law, who might well deviſe the ſame ; and 
though it may at firſt look ſtrange, that when the Go- 
vernor deviſed all his real and perſonal Eitate, theſe 
Words ſhould not carry all, yet it will not ſeem ſtrange, 
when it is conſidered that an Eſtate purchaſed after 

One articles the Will cannot paſs thereby; now theſe Articles are 
donn der; as à Purchaſe ſubſequent, and though the Governor's 
his Execu- Executors are to pay for {uch Purchaſe, they cannot 
dds Alone, have the Benefit of it, being to advance the Money 


the Money, 


but the Heir only as a Debt due from their Teſtator. 
ſhall have 


the Lands, 


Decree the Maſter to enquire, whether the Plaintiff 
can make a Title, if he can, the Purchaſe Money to 
be paid by the Governor's Executors out of his Aſſets; 
the Maſter to ſee who has been in Poſſeſſion ſince Lady- 
day 1726, at which Time the Purchaſe Money was to 
be paid and the Conveyance compleated ; Intereſt and 
Coſts to be reſerved“. 


Caſe (198.) Blackbourn verſus Webſter S al. 


At the Rolls. | | 
An Order of HE Inhabitants of the Pariſh of Horn- Church in 
Veſtry is Eſſex, being minded to build a Work-houſe for 


made for 


building a ſetting the Poor to work, a Veſtry was called and 
Work-houſe hen ; | 
e Pan held the 4th of April 1720, when it was agreed to 


and that in 1 build 


Caſe any one | | 
will lay down the Money, the Pariſh ſhall repay : Equity will decree a Pariſh-Rate to be made 


to reimburſe the Party who lays down this Money. 
On Appeal to the Lord Chancellor this Decree was affirmed. 


— 
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build the Work-houſe, and to lay out a Sum not ex- 
ceeding 300 J. in Building the ſame; that the Money 
ſhould be borrowed, and that whoever was bound for 
it ſhould be indemnified by the Pariſh. And by ano- 
ther Order of Veſtry made the 8th of the ſame Month 
the firſt Order was confirmed, both being ſigned by 
the Vicar and ſeveral Inhabitants of the Pariſh. 


In Purſuance of theſe Orders, 3001. was borrowed 
of Sir Thomas Webſter, and the Plaintiff, together with 
one Hunt (who is ſince dead inſolvent) became bound 
for the Payment thereof, with Intereſt: The 3001. and 
more was laid out in building the Work-houſe, which 
became beneficial to the Pariſh, the Poor's Rates being 
thereby leſſened. Several Orders of Veſtry were after- 
wards obtained for making Rates for Relief of the 
Poor, which were collected, but no Part of the Debt 
paid, by reaſon that ſome Perſons who came into the 
Pariſh after the Work-houſe was built, oppoſed the 
Payment, and in particular, when an Order of Veſtry 
was made for levying a Rate for relieving the Poor 
and Payment of this Debt, they, on an Appeal to the 
Quarter-Seſſions, got the Order which had been made 
below to be quaſhed. The zoo , not being paid, 
Sir Thomas Webſter put the Bond in Suit againſt the 
' Plaintiff, who being forced to pay the Money, brought 
this Bill againſt ſuch of the Inhabitants as were living, 
and againſt the preſent Vicar, Church-wardens and 
Overſeers of the Poor of the {aid Pariſh, to be relieved 
and re- imburſed what Money he had paid, with In- 
tereſt and Coſts, and to be indemnified. 


The Defendants admitted the Order, the Borrowing 
the 300 l. and the Building of the Work-houſe, ſay- 
ing they were willing to come into any lawful Means 
within their Power for the Payment of this Debt, 
but that it had been oppoſed by ſome in the Pariſh, 


who 
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De Term. J. Trin. 1731. 


n 


who gave out that no Rate could by Law be made to 


pay the Debts of the Pariſh. 


Maſter of the Rolls: The Plaintiff has a very juſt 
Demand, and it was an unconſcionable Thing in 
thoſe who appealed to the Seſſions. Suppoſing no 
Rate could by Virtue of the 43 Eliz, be made for Pay- 
ment of a Pariſh-Debt, the Plaintiff ought not how- 
ever, in a Caſe of this Nature, to be without a Re- 
medy. Wherefore decree him his Principal, Intereſt, 
and Coſts at Law and in this Court; and that the De- 
fendants the Vicar, Church-wardens and Overfeers of 


the Poor of the Pariſh, do call a Veſtry to make a 


Rate for the Payment thereof; and in caſe any of the 
Inhabitants ſhall refuſe paying what they {hall be 
rated, the Plaintiff to be ar Liberty to apply to the 
Court; ſince I do not ſee why the Court may not as 
well compel thoſe who are not Parties to pay the Rate, 
as order Tenants, though not Parties, to pay their 
Rents : And foraſmuch as the Defendants have put 
in a fair Anſwer, decree them their Coſts to be raiſed 
by the ſaid Rates; bur if thoſe who had appealed to 
the Quarter-Seſſions had been before the Court, they 
{hould have paid all the Coſts. we 


I 


D E 


DE, 


Term. 8. Michaelis, 


1731. 


EX parte Ludlow. lll 


Lord Chan- 
cellor King. 


R. Ludlow, late a Bencher of the Temple, ha- 
ving a Daughter Elizabeth, who was found a 
Lunatick, and being ſeiſed of a real Eſtate of near 
500 J. per Ann. and poſſeſſed of a perſonal Eſtate a- 
mounting to about 600 J. by Will made his Siſter Mrs. 
Bathurſt Executrix and Reſiduary Legatee, in Caſe his 
Daughter ſhould not recover foi her Lunacy ; but 
if ſhe did, then the Daughter to be Executrix and 
Reſiduary Legatee, and to remain under the Care of 
Mrs. Bathurſt during the Continuance of her Inſanity 
of Mind. Afterwards Mrs. Bathurſt made her Will, 
appointing thereby one Robert Bog of Doctors Commons 
her Executor and Reſiduary 1 and deviſed, as 
far as in her lay, the Cuſtody of her Niece the Luna- 
tick to the ſaid Mr. Bog, who having prov'd the Will, 

and under Colour thereof got the Lunatick under his 
Care, petitioned the Court for the Cuſtody of the 
Perſon. 
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On the other Hand, Henry Strangeways, who was 
Couſin of the Lunatick, viz. the Lunatick's Grand- 
father's Siſter's ſecond Grandſon, petitioned for the 
Cuſtody of the Perſon, as did alſo Mrs. Rachael Ma. 
ſters, who was another ſecond Couſin of the Luna- 
tick, vis. the Lunatick's Grandfather's youngeſt Siſter's 
Grandaughter, and Siſter of Sir - Harcourt Maſters: 


1ſt, For Mr. Bog it was inſiſted, that though the 
Deviſe of Mrs. Bathurſt the Aunt was not good in Law, 
yet it might amount to a Recommendation of him 
to the Court by one who, as ſhe was a near Re- 
lation, and herſelf intruſted with the Care of the Lu- 
natick by her own Father, muſt be ſuppoſed belt to 
know the Lunatick, and ſuch Recommendation would 
be of Weight with the Court. That Mrs. Bathurſt, 
being the Father's Executrix, ſtood in his Place, con- 
ſequently it was as the Father's own Appointment, 
more eſpecially when the other two Competitors were 
not unexceptionable ; for as it was an Exception to 
the Heir that he ſhould not be entruſted with the 
Cuſtody. of the Perſon, ſince he was to be a Gainer of 
the real Eſtate by the Death of the Lunatick, fo theſe 
two Competitors, being two of the next of kin, would, 
on her Death, come in for a Share of the perſonal E- 
ſtate, under the Statute of Diſtribution, the Value of 
which might happen to be more than that of the Land; 
or at leaſt, ſuppoſing the perſonal Eſtate were to in- 
creale by the Continuance of the Lunatick's Life, it 
was their Intereſt however that her Lunacy ſhould 
continue, and ſhe remain incapable of making a Will. 


24ly, For Mr. Strangeways it was alledged, that he 
was an Houle-keeper, a Perſon of a very fair Cha- 
racter, and ſeveral Affidavits were read proving the 
great Liking and Affection which the Lunatick took 
1 I | to 
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to her Couſin Strangeways, and the great Diſlike and 
Averſion ſhe had to Mrs. Maſters, which aroſe (as was 
conceived) from her Brother Sir Harcourt Maſters (one 
of the Directors of the South-Sea in 1720.) having 
drawn in the Lunatick's Father to put his Subſtance 
into the South. Sea, where a great Part of it was loſt; and 
that thereupon it had been the uſual Expreſſion of the 
Father, that Sir Harcourt Maſters had drawn him into 
4 Secret. 


But taking this in the belt Senſe, even ſuppoſing 


Sir Harcourt did not by any indirect Means induce the 
Father to be an Adventurer in the South-Sea, yet if 
upon this, or any other (though a groundleſs) Occa- 
ſion, the Lunatick had entertain d ſuch Thoughts, (and 
ſhe plainly appeared to be uneaſy when in the Cu- 
ſtody of any of the Family of the Maſters's, and raved, 
becoming much diſordered at the Sight of them) all 
this would be regarded by the Court, which would 
uſe its Endeavours to make theſe unfortunate Perſons 
as ealy as poſſible. And ſeveral Affidavits were read, 
proving, that whenever Mr. Strangeways appeared, the 
Lunatick, tho' before in her furious Fits, would on a 
ſudden grow calm; wherefore, as committing her to 
the Care of Strangeways might facilitate her Cure, or 
make her more eaſy under the Cantinuance of her 
Diſtemper, ſo the placing her with one for whom ſhe 
had an Averſion, might (it was ſaid) prevent her 
Cure, or retard it, and make hec more uneaſy in the 
mean Time. 


34y, On Behalt of Mrs. Maſters Affidavits were 
produced, ſhewing that the Lunatick's Expreſſions of 
Averſion to the Family of the Maſters's were only in 
her raving Fits, at which Time ſhe would uſe all her 


Relations alike ill. 
Lord 
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ET” 


Father o! Lord Chancellor : As to the Will of Mrs. Barhuf 


the Cuſtody deviſing the Cuſtody of her Niece to Mr. Bog, it is ab- 


del > ſolutely void; the Father himſelf could not make ſuch 
Nephew a Will, tho' he might diſpoſe of the Guardianſhip of 
3 his Child till Twenty-one, yet after that Age (which 
is the preſent Caſe) he had no {ſuch Power; and taking 
the Will out of the Caſe, Mr. Bog, being no Relation, 
is as a mere Stranger, conſequently againſt the near 
Relations of the Lunatick he can have no Pretence of 


Claim to the Cuſtody of the Perſon. 


The Court 


"20 It is true, when the Party ſeeking the Cuſtody of 


grant the the Lunatick's Perſon has been Heir at Law, or next 
u y 0 


Cet. entitled to the real Eſtate after the Lunatick's Death, 
ee this has prevailed as an Objection, tho' much more 
Heir; but conſiderable formerly than (a) of late: But the being 
> hg next of kin, ſo as to be entitled to a Share of the 


Share of the Perſonal Eſtate of the Lunatick, is (b) no Objection, 


perſonal E nor do I remember it ever to have prevailed ; for 
{tate by the 7 


Statute of the perſonal Eſtate in all Probability will increaſe by 
Hiltibu- the Continuance of the Lunatick's Life, conſequently 
Objection. it muſt be for the Advantage of the Committee to 
2 Blu. preſerve ſuch Life, and to be more careful and tender 
ps Cults of it. In the preſent Caſe the Degree of Relation is 
(3) See Nets equal, which may ſeem to entitle both the Competi- 
Cafe, ante tors: But as I have found by Experience, that grant- 
IP ing the Commitment to two has been attended with 
mn Inconveniencies, by occaſioning Suits, and putting the 
GS — Eſtate to great Expence; and ſince Mrs. Maſters, being 
Lunatick to Of the ſame Sex, may probably better know how tc 
TWO. take Care of the Lunatick, and in this Reſpe& be 

more tender of her; let the Cuſtody of the Lunatick's 

Perſon be granted to her {ſecond Couſin Mrs. Maſters 

in Preference to her other ſecond Couſin Mr. Strange- 


WAYS. 


on» 


2 Milner 


8 De Term. 4. Michaelis, 1731. (639) 


Milner verſus Colmer. Caſe (abo) 
Lord Chan- 


g HE Defendant Colmer was a younger Brother of ©5 
a good Family, and a thriving Tradeſman and mage 


marries an 


ESR. of London. The Plaintiff's late Husband 17 enti- 
tie O A 


Mr. Milner was a very rich Merchant, a Freeman of gat bel. 
London, and died inteſtate, leaving the Plaintift his ſonal Eftate, 


pending 


Widow and ſeveral Children. There had been for Bil &; 45 


. . CL , I Account of 
ſome Time a Suir depending in, Court, wherein an og oh 


Account was decreed to be taken of Mr. Milner's per- and applies 
{onal Eſtate, one Third of which, according to the 2 e court 


for his 


Cuſtom, was decreed to the Wife, the other two Thirds Wife's Por- 


h 
to the Children. And the Buben Colmer having, — 1 


without the Conſent of the Court, or of the Mother, to make his 


ropoſals be- 


married one of the Infant Daughters of Mr. Milner, fore the Ma- 


whoſe Portion was 14000 l. and applying to the fer; the 
0 r . Court accept 
Court for his Wife's Portion, he was ſent to a Maſter propoſals 


to make Propoſals as to the Settlement which he fan te 
usband 


was willing to make on his Wife; whereupon Mr. ſettle only 


Colmer offered to ſettle 4000 J. Part of his Wife's own Part s wy 
Fortune, on him and her and her Iflue; and further the Wife 
to be bound, in Caſe his elder Brother, who had then her te 
no Iſſue, ſhould die without Iflue Male in his the 
Defendant Colmer's Lite-time, to ſettle 5001. per Ann. 

of the Family Eſtate upon his {aid Wife for her Join— 

ture, alledging that, he being a Freeman of London, 


the Cult of the City was NN a Proviſion for his 
ITue, 


The Matter coming on upon this Report, it was 
inſilted on for the Defendant, that this Portion of 
the Wite's being perſonal Eltate, the Right thereto by 
Law veſted in the Husband, and that it was ſome- 
what extraordinary for a Court of Equity to inter- 


pole or meddle where the Law gives a plain Title to 
Vol. II. (3 A) the 
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(640) De 7 erm. F. Michaelis. 1731. 


the Huſband, eſpecially where the Huſband was a 
Perſon in Trade, a thriving Man, of a good Family, 
and propoſed to ſettle ſome Part of the Money, ſo far 
as to ſecure againſt Want both the Wife and Children 
that the reſt would probably turn to better Account 
in the way of Trade, even to the Wife and her Chil. 
dren, than if inveſted in a Purchaſe and ſettled. That 
the Covenant to ſettle 500 J. per Ann. purſuant to a 
Power in the Family Settlement, was a conſiderable 
Addition, there being but one Brother before the De- 
fendant, who was beyond Sea, had no Child as yet, 
nor was likely to have any by his Lady, who did not 
live with him; and then not only the 5001. per Ann. 
Jointure would be made, but the Family Eſtate, which 
was 10001. per Ann. in Warwickſhire, would come to 
the Defendant Colmer and his Children (if Sons) by 
this Wife. That the Huſband's being a Freeman of 
London has been thought a conſiderable Ingredient, 
(4) Se the and therefore ſeveral Perſons have been ordered to (a) 
Grieb verſus take up their Freedom, to the Intent their Wives and 
eee, Children might be entitled to their Proviſions by the 
Cuſtom of London; and though the Freeman might 
lay out his perſonal Eſtate in Land, yet Tradeſmen 
are not apt to take their Money out of Trade, which 
generally yields greater Profit, and to inveſt it in Land, 
where the annual Income is frequently very inconſi- 
derable in Compariſon of the Profit ariſing by Trade. 


— — 


That if the ſole reaſonable Occaſion of the Inter- 
poſition of the Court in this Caſe was the Defendant's 
Wife being then an Infant, ſhe was now of Age, and 
preſent in Court, ready to give her Conſent that her 
Huſband ſhould have the Reſidue of her Portion; 
which Conſent of hers before a Judge, upon a Fine, 
would deveſt her of any real Eſtate, a fortiori would 
ſuch Conſent when given by her before the Lord 
Chancellor himſelf, be ſufficient to put an End to 

2 {uch 


De Term. J. Michaelis, 1731. (641) 
ſuch Interpoſition of the Court, and induce it to per- 
mit the Defendant to receive what by Law he was 


before entitled ro, the perſonal Eſtate. 


On the other fide it was ſaid to be the ſettled Di- Th” where 


* AQ*- . the Huſ- 
ſtinction, that where the Husband has a legal Title to band has » 


the Wife's perſonal Eftate, which he can come at by _ 2. 
Law without the Aid of Equity, this Court will not perſonal E- 
in ſuch Caſe interpoſe : But where the Application by Ftv Ed 
the Huſband is in Equity for his Wife's Portion in the terpoſe in 
7 1 h 7 . Prejudice of 
Hands of the Court, or perhaps of a Receiver, there, fach Rial; 
if the Huſband will have Equity, he muſt do Equity. yet where he 
| cannot ver 
That the preſent Cale was much ſtronger, the Court at it without 
having actually referred it to a Maſter to receive Pro- he ABD. 
| . | an 
poſals, and the Huſband, in Conſequence thereof, ha- Court, it 


ving made them; all which would be vain, were the Jy but | 
Huſband to have his Wife's Portion upon a Suppoſi- hm. 
tion- of being entitled to it by Law ; that now the 
only Queſtion was, whether the Propoſals were reaſon- 
able or not, and the ſame as if before the Marriage 
they had been made to the Parent or Guardian of the 
Lady; the Court being now her Guardian, and in 
loco parentis; and it would hardly have been thought 
a reaſonable Propoſal, had the Huſband offered to ſettle 
not above a third Part of his Wife's own Portion; 
that the Covenant to ſettle a Jointure of 500 J. per 
Ann. Part, of the Family Eſtate, when in Poſſeſſion, 
was intirely precarious; the Brother might have Iſſue 
by this or by, another Wife, or might ſurvive the De- 
fendant; in any of which Cafes, the Defendant's Power 
of making a Jointure, being to take Effect only when 
in Poſſeſſion, his Covenant for that Purpoſe would be 
of no Signification. Alſo as to the Cuſtom of London, 
that was ſaid to be as precarious, the Freeman might 
diſpoſe of his perſonal Eſtate, contract Debts, might 
miſcarry in the World, or realize his Effects; in any 
of which Caſes the Cuſtom would not take Place; 


and 
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(642) De Term. J. Michaelis, 1731. 
| and tho the Gains in Trade might ſometimes be con- 
ſiderable, yet Money imployed in Trade was alſo ſub- 
ject to very great Accidents; for which Reaſons it was 
hoped that the Portion which the Wife brought, or at 


leaſt more of it than had been offered by the Huſhand, 
ſhould be inveſted in Lands or ſettled. 


Lord Chancellor ſaid, He thought it extraordinary 
that this Court {ſhould interpole againſt the Huſband 
in Caſes where the Law gives him a Title to the 
Wife's perſonal Eſtate; and doubted Experience had 
ſhewn, that ſuch Interpoſition, unleſs where the Huſ- 
band has appeared to be a profligate or extravagant 
Man, had been the Occaſion rather of Miſchief than 


Good. 
4 Whereupon his Lordſhip examined the Wife in 
'q Court as to her Conſent, asking her, whether ſhe 
. underſtood the Propoſals made by her Huſband ; which 


We. — 


ſhe repeated to the Court, and made it appear ſhe 
did underſtand them; adding, that her Huſband had 
been put to great Charge, Trouble and Loſs of Time 
in this Suit, for which Reaſon the deſired that with- 
out more Trouble he might have the Remainder of 
her Portion, ſhe being ſatisfied he had Intentions to 
do more for her. 
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Then his Lordſhip recommended it to the Huſ- 
band to add to his Propoſals; but he anſwering, that 
he could not conveniently do it, 
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The Court ſaid, The Covenant to make a Toin- 
ture of 500 J. per Ann. when in Poſſeſſion of the 
Family Eſtate, though contingent, was yet to be 
conſidered and valued ; and therefore directed that 
the Defendant giving ſuch Covenant, the Reſidue 
of the Portion, deducting the Sum propoſed to be 
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De Term. I Michaelis, 1731. (643) 


— in Land and ſettled as above, ſhould be paid 
to him. 


Hobart verſus Abbot. Caſe (201 


Lord Chan- 
cellor King. 


N a Bill to forecloſe the Caſe was: 4, made a Mort- 1 


gage for a Term of 500 Years for ſecuring 3501. Mortgage is 


and Intereſt, to B. who ſo long ſince as 1705 ailigned e 


the Term to C. redeemable by himſelf on the payment who in 
of 3001. B. died, C. brought a Bill againſt 4. to redeem, 1795 makes 


n under 


or be forecloſed ; and though but a derivative Mort- Mortgage to 


gagee, yet he did not make the Repreſentatives of g. the 8 3 


original Mortgagee Parties. Bill to ſore- 


cloſe; B. the 
original Mortgagee, or in cafe of his Death his Repreſentative, ought to be made a Party, 


Cur”: Here is plainly a Want of proper Parties, B. 
had a Right to redeem C. and to prevent another Ac- 
count, as to what is due upon the original Mortgage, 
his Repreſentatives ought to be before the Court. 


Taylor verſus Atwood. | Cule(202.) 


HERE an Infant 1s Defendant, the Affidavit of . an 


Service to hear judgment muſt be, that the Defendant, 
Guerdian was ſerved, not the Infant, anda this (as it x Service 
ſeems) though the Infant be aboye fourteen; or want para to hear 
ever ſo little of twenty-one 3 and the Serving of the — 4 
Infant is not good, for non conſtat but tlie Infant the Guar- 
might be in his Cradle; or ſhould it appear by the 2 5 
Bill that he is near twenty-one, yet, being not able to 
defend himſelf, the Service muſt be on the Perſon ap- 


pointed by the Court to > defend him. 


vol. IL. (2 B) Bennet 
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(644) De Term. J. Michaelis, 1731. 


Caſe (203. Bennet verſus Whitehead. 


Lord Chan- 
OW HE King under the Duchy Seal granted to Mr. 


1 Serjeant Bennet King ſand Park in Hampſhire for 


Profits from 


What Lime, twenty-one Years, which expired at Michaelmas 1728. 
de Fine of Serjeant Bennet by his Will deviſed the Leaſehold Pre- 


the Time o 


the Title ac- miſſes to his younger Son Thomas Bennet (the Maſter in 
ws, Chancery) and made his eldeſt Son Fohn Bennet (another 
from filing Maſter) his Executor, and died 23 Dec. 1723. Thomas 
Bennet, the younger Son and Deviſee of the Leaſehold, 
in 1728 brought his Bill againſt the Defendant (inter 
al) for the meſne Profits of Part of the Premiſſes, ha- 


ving himſelf been in Poſſeſſion of the other Part from 


his Father's Death; and it appearing, that a Counter- 


part of a Leaſe was delivered by one who had been 
the Defendant's Agent to the Plaintiff Bennet, by which 
the Premiſſes in Queſtion were formerly leaſed by the 
Crown under the Duchy Seal to the Defendant White- 
head, which Counterpart was executed by the Defen- 
dant himſelf, and now produced ; and the Lands 
therein mentioned being the {ame as were granted by 
the latter Leaſe to Mr. Serjeant Bennet This ſatisfied 
the Court of the Plaintiff's Right; wherefore the De- 
fendant (who pretended to the Inheritance of the Pre- 
miſſes) was-decreed to account with the Plaintift for 
the Profits.“ 
0 Te 

But then the Queſtion was, from what Time this 
Account ſhould be taken, whether from the filing of 
the Bill only, or from the Death of the Plaintiff's Fa- 
ther, at which Time the Plaintiff's Title accrued ? 


And it was objected, that the bringing of the Bill 
was to be looked upon as an Entry of the Plaintiff 
2 | upon 
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De Term. J. Michaelis, 1731. (646) 
upon the Premiſſes, from which Time only he ſhould 


be entitled to the Profits. Indeed in Caſe of a third One in Poc- 


Perſon's entering upon the Lands of an Infant, ſuch Ten & 


Infant, when he comes of Age, ſhall by a Bill in longing to 
an Infant; 


Equity recover the Profits from the Time of the firſt if the Infint 


Entry; but the Reaſon is, becauſe where one enters when of Age 
makes out 


on an Infant he is chargeable as Bailiff or Guardian, his Title, he 


and no Laches ſhall be imputed to the Infant; where- ſhall recover 
the Profits in 


fore it will be conftrued as if he had entered as ſoon Equity from 


. OY : Vt N the firſt ac- 
as his Right accrued ; whereas it might reaſon- . 


ably be imputed as Laches to the Plaintiff Mr. Ben- Tits, and 
not from tne 


net, that he did not bring his Bill before; that as the glg of lis 
Court might go back five Years before the bringing of Bill oaly. 


the Bill, by the ſame Reaſon it might go back twenty- 


five or fifty Years ; beſides the Account ought not to 
be decreed without an Iſſue firſt directed to try, whe- 
ther the Premiſſes in Queſtion were Part of the Pre- 
miſſes compriſed in the Leaſe under the Duchy Seal, 
(viz.) Part of Kingſand Park, in regard the ſubſequent 
Leaſe made to Serjeant Bennet from the Year - 
would by the ſame Reaſon bind the Premiſſes; and the 
Defendant pretended to an Inheritance therein, which 
ought not to be affected without a Trial. Farther, 
the Plaintiff claimed Title to the Leaſehold Premiſſes 
without ſhewing an Aſſent to the Deviſe thereof by 
the Executor of Serjeant Bennet, which he ought to 
have done. 


Lord Chancellor The Names of theſe Meadows being The Deſen- 


expreſly mentioned in this Leaſe from the Duchy, arid dant ſhall 
account for 


being the ſame which the Defendant owns he has been Profits from 
in Poſſeſſion of, they muſt be intended the ſame Lands, ooh tag 
for no one will preſume, unleſs it be proved, that Right accru- 


there are two Meadows of the {ame Name; then as © and not 


int” 1 . , from the 
the Plaintiff's Right accrued upon his Father's Death Time of f. 
by Virtue of the Will, he muſt from that Time be en- N Tr 


titled Defendant 


has conceal- 
ed the Deeds and Writings making out the Plaintiff's Title. 


- 
, 


3 2 


(646) De Term. J. Michaelis, 1731. 
titled to the Rents and Profits of the Premiſſes; and 
the rather againſt the Defendant, as he had the Deed 
and Counterpart of the Leaſe in his Poſſeſſion which 
made out the Plaintiff's Title, and it was the Defen- 
dant's Agent who delivered the Deed to the Plaintiff; 
it is ſufficiently clear, that the Lands in Controverſy 
are the very Lands compriſed in the Duchy Leaſe ; the 
Defendant or his Anceſtors having accepted the ſame, 
ſhews they had no other Title than under ſuch Leaſe; 
all which is made more evident by the Defendant, who 
now claims the Premiſſes as a Fee-{imple, not being 
able to ſhew any Deed, Fine, Conveyance or Settle- 
ment, by which they were conveyed as Fee-f1mple 
Lands. As to the Objection, that the Plaintiff claims 
Title to the Leaſehold without ſhewing an Aſſent to 
the Deviſe thereof by the Executor of his Father; it 
appears the Plaintiff was in Poſſeſſion of Part of the 
Premiſſes, which is a ſufficient Proof of the Executor's 
Conſent, eſpecially when the Executor does not appear 
to have made any Claim himſelf thereto. 


x 
1 


Decree the Defendant to account with the Plaintiff 
for the Rents and Profits of the Leaſehold Premiſſes 
from the Death of his Father Serjeant Bennet, from } 
which Time his Title thereto accrued by Virtue of his 3 
Father's Will. I 


114 | Caſe (204.) Griells verſus Ganſell. 

11 | Lord Chan- | 

. | cellor King. ——.— —.— | | _ — 

LF FEY N Petition to amend a Depoſition of a Witneſs E 
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De Term F. Michaelis, 1731. 


che Depoſition was afterwards diſtinctly read, and then 
the Witneſs ſubſcribed his Name. 


The Witneſs being examined did not ſwear poſitive- 


ly that the Examiner had taken his Depoſition falſe, 


but that he was induced to believe he did not ex- 
preſs himſelf in the Manner the Depoſition was taken, 
and was poſitive he did not intend or mean to ſwear 
as the Examiner had taken it, but that he really 
intended to ſwear in the Manner as the Amendment 
was deſired, and that the ſame was what he had before 
declared in Converſation; as alſo what another Wit- 
neſs in the Cauſe had poſitively ſworn, | 


The Counſel on the other Side inſiſted, that though 
there were Inſtances where a Defendant's Anſwer had 
been amended, yet (a) no Precedent could be produced 
for amending a Depoſition after Publication; or at leaſt 
if the Court was inclined to amend, this would be bet- 
ter deferred to the Hearing, when it would be more 


fully poſſeſſed of the whole Matter. 


Lord Chancellor : Where it appears to the Court, that 
either the Examiner is miſtaken in taking the Depoſi- 
ſition, or the Witneſs in making it, I think it for the 
Advancement of Truth and Juſtice, that the Miſtake 
{ſhould be amended; and the {ſooner this is done the 
better, in regard the Witneſs may be dead, or in re- 
mote Parts, before the Hearing ; it would be hard and 
unjuſt to pin a Witneſs down to what is a Miſtake, by 
denying to rectify it. As to what has been objected 
of the Inconvenience of amending the Depoſition after 
Publication, it was impoſſible to know it until Publi- 
cation; wherefore let the Depoſition be amended, as 
deſired, and the Witneſs ſwear it over again. 
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. 


to his firſt, Oc. Sons in Tail Male ſucceſſively, with 
divers Remainders over, with 'a Power to every Te- 
nant for Life of the Premiſſes when in Poſſeſſion, to 
make a Jointure to any Wife whom he ſhould marry, 
ſo as ſuch Jointure ſhould not exceed 100 J. ßer Ann. 
for every 10001, which any Wife they ſhould re- 


ſpectively marry, ſhould bring as a Marriage Portion, 
and ſo for more, more, c. The Jainture to be for 


the Wife's Life, and to commence and take Effect 


from the Death of the Huſband: 


The Chief Juſtice died, Rowlind Holt the Father 
died, and John Holt the Son being in Poſleſhon, and a 
Marriage being agreed upon betwixt him and the Plain- 
tiff the Lady Jane, one of the Daughters of the late 
Marquis of Wharton, the {aid Jahn and Lady Fane 
executed Marriage Articles, dated the 25th of May 
1723, which Articles recited the Power given by the 


C. J. Holt's Will, and thereby, in Conſideration of 


8000 l. left Lady Jane by her Father's Will, Joby 


Holt covenanted to ſettle within a Month after the 


Marriage 800 J. per Ann. Jointure on Lady Fare for 
her Life, and allo to make her an additional Jointure 
of 1001. per Ann. for every 1000 J. which he ſhould 
receive or be entitled to by Virtue of Lady Janes 


Father or Mother's Will, and ſo in Proportion fog 


my leſſer Sum than 10001. Lady Jane being then 
an Infant, the Articles were ſigned by her and her 
Guardians. There was allo a Proviſion therein, that 
the Reſidue of the perſonal Eſtate which Lady June 
was intitled to by her Father's and Mother's Will 
mould go firſt towards Payment of John Hult's Debts, 
and afterwards to the faid 7h Halt. The Marriage 
was ſoon after ſolemnized, and within a Month a 
jointure 
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De Term. . Michaelis, 1731. 


Jointure of 800 J. per Ann. was ſertled on 1555 Jane 
for her Life. 


„After wards John Holt raiſed 1500 J. upon a Mort- 
gage which he made to ſome of the Plaintifts of ſome 
other Part of the Portion he was intitled to in Right 
of Lady Fane his Wite, giving his Bond for the Re- 
payment of it; and thereupon he made an additional 


'Jointure upon Lady Jane his Wife of Lands of 1501. 


per Ann. by Virtue of the Power. 


5 Jan. 1728. John Holt died without Iflue, and 
the Defendant Rowland his Brother entered upon ſuch 
Part of the late Chief Juſtice's Eſtate as was not com- 
prehended in the Jointure. 


Lady Fane being by the Will of her Father the 
late Marquis of Wharton, intitled, together with her 
Siſter Lady Lucy, to a Moiety of the Surplus of his 
perſonal Eſtate ; and likewiſe by the Will of her Mo- 
ther the Lady Marchioneſs, having a Right to ſome 
Lands in Fee-{imple in the County of Tipperary in 
Ireland, and John Holt dying much indebted, it was 

rayed by the Creditors Bill that they might have the 


Benefit of Lady Fane's Share of her Father's and Mo- 


ther's Eſtate, and that in Lieu and Recompence there- 
of ſhe might have an additional Jointure made to her 


after the Rate of 100/. per Ann. for every 1000 |. 
which they ſhould recover out of her Eftate towards 


Payment of their Demands. 


Lady Jane's Bill was, that ſhe might have ſuch an 


additional Jointure made to her, purſuant to her late 


Huſband's Covenant; but in Caſe ſhe could nor, then 
that no Part of her Eſtate ſhould be taken from her 
by the Aid of Equity, unleſs ſhe had the Recompence 
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150 


which it was agreed ſhe ſhould have by her Marriage 
Articles, viz. after the Rate of 100 J. per Ann. for 
every 1000 l. ſhe ſhould bring. 


The only Queſtion of Difficulty ſeemed to be, how 


far the Power given by the C. J. Holts Will for every 
"Tenant for Life to make a Jointure, and the Core- 


nant by John Holt the Tenant for Life to make a 
Jointure of 1001. per Ann. for every 1000 J. which his 


Wife the Lady Jane ſhould bring, in Regard it was not 


executed by John Holt in his Life-time, could bind the 
Defendant Rowland the Remainder-man. 


On Behalf of the Plaintiff it was ſaid, that though 
the Power granted to a Tenant for Life to charge 
the Remainder, being the Eſtate of a third Perſon, 
was at Law to be taken ſtrictly, yet in a Court of 
Equity this was plainly otherwiſe, 1 in Caſes where the 
Perſon claiming under ſuch Power is a Purchaſer for 2 
valuable Conſideration ; and therefore if there be Te- 
nant for Life, with a Power: to-make a Jointure by a 
Deed atteſted by three Witneſſes, and the Tenant for 
Life, previous to his Marriage, and in Conſideration 


thereof and of a Portion, does by a Deed atteſted by 
one Witneſs only make a Jointure, this, tho void in Law, 


ſhall be aided in Equity. That Lady Jane was plainly a 
Purchaſer both of the Power and of Fobn Holt's Covenant 
to make a Jointure, for the moſt valuable Conſidera- 
tion that could be, that of a Marriage and a Marriage 
Portion, and conſequently within all the Caſes where 
defeRive Executions of Powers are made good in 
Equity. That in the Caſe of The Counteſs of 2 
verſus The Earl of Coventry, it was {aid by the Lord 
Chief Baron Gilbert, and aſſented to by the Maſter 
of the Rolls and the Lord Chancellor Macclegfield, that 
this Power of making a Jointure given to a Tenant 
for Life, is Part of the old Dominion which the Te- 
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De 7. erm. S L Michachis, 175. 


nant in Fee had Düne ove over the Eſtate, and had hh 
erred to the Tenant for Life ; from whence it follow. 
ed, that ſuch Power being Part of the ancient Dominion 
which the Owner of the Eſtate had over it, the Te- 
nant for Life, quoad the Power of making this Jointure, 
ſhould be taken as ſeiſed in Fee, and in that Light 
nothing could be plainer, than that if one ſeiſed in 
Fee were to enter into a Covenant to make a Jointure 
of 1001. per Ann. for every 1000 J. which his Wiſe 
ſhould bring, and ſhould die before the making of ſuch 
Jointure, the Covenant would be executed in Equity, 
and the Jointure directed to be made purſuant thereto, 


That 3 in a Court of Equity, all Covenants made on 

a valuable Conſideration for the doing of any Thing, 
what for the Conveyance of any Eftate, making . 
Leaſe, Jointure or Settlement, were conſidered as done 
and performed, provided he that gave the Covenant 
had a Power to perform it. 


One Exception indeed there was (and but one) to 
this general Rule, which was where à Tenant in Tal 
covenarited for a valuable Conſideration to levy a Fine, 
or ſuffer a Recovery, to the Uſe of the Purchaſer, and 
died before the Fine levied, or Recovery ſuffered; in 
which Caſe it was admitted to have been held, that 
the Covenant could not in Equity be made good a· 
gainſt the Iſſue in Tail, or the Remainder- man; but 
this was for a Reaſon which did no ways hold 1 in the 
principal Cafe, viz. on Account of the Statute de 
Donis, the expreſs Words whereof entitled the Iſſue 
and the Remainder-man to the intailed Premiſles, from 
which Act of Parliament nothing could deliver thoſe 
Eſtates-tail, but either common Recoveries, which 
were uſefully invented by the Judges to prevent the 
Inconveniencies introduced by that Act, or by levying 
of a Fine (a Remedy provided by ſubſequent Acts of 


2 | Par- 
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parlament .o bar the Eſtates- tail though not che 
Remainders, when limited to third Perſons. That 
the Covenant by J, Halt, being for a valuable Con- 
ſideratioti, and for no more than it was in his Power 
to have performed, ought to be tiken as if per- 
formed, and conſequermly bound the Remainder-man 
in the ſame Manner as if executed by the Tenant for 
Life. That it could be no Objeftion that Lady Fave 
had already had two Jointures made her by her ſaid 
Huſband, ſince theſe were a Recompence only for ſuch 
Part of her Portion as had been already raiſed and 
anſwered to her Huſband; and there was as much 
Reaſon (becauſe equally within the Intent of the Ar- 
ticles) that ſhe ſhould have an additional Jointure for 
her additional Portion, as that the ſhouid have her ori- 
ginal Jointure for her original Portion. That in the 
Countels of Covemry's Caſe the Matter reſted only 
upon Marriage Articles during the Life-time of the 
late Earl, no Jointure reduced to any Certamty, and 
yer upon thele Marriage Articles the Jointreſs was 
. to hold and enjoy her Jointure againſt the Re- 
mainder- man. It was true in the Caſe laſt cited, 
the Portion of 10000. was actually paid before 
the Marriage; whereas in the preſent Cate, the Cer- 
tainty of the Reſidue of Lady Jane's Portion did not 
as yet appear; Wherefore all that the Plaintifts the 
Creditors now prayed was, that it might be re- 
ferred to the Maſter to aſcertain the Dane of 
the Reſidue of ſuch Portion, by which Means the 
Certainty thereof would appear, id certum ef quod 
certum reddi poteſt; and that the preſent Cale was 


the ſtronger, there having been already a Decree pro- 


nounced, that the Executors of the late Marquis of 


Wharton ſhould account for his perſcmal Eſtate, which 


Account would probably in a ſhort Time be taken 
and finuſhed. In rhe mean while, it could not with 
a Fo Colour of Reaſon be imſiſted upon, that the 

making 
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making this additional Jointure upon Lady Jane 
ſhould be deferred. until the Reſidue of her Portion 
was actually paid to her Huſband, or thoſe claiming 
under him; but that it would be ſufficient if the ſame 
was ſecured either by Mortgages, Government or other 
Securities, ſo as to be rendered ſafe; and (as it was 
ſaid) here the Reſidue of Lady Janes Portion was 
ſufficiently ſecured by the Decree and Marriage Ar-. 
ticles. ! 


On the other ſide it was inſiſted, that the Lady 
Jane Holt was not a Wife unprovided for, but had al- 
ready two Jointures ſettled upon her by her Huſband, 
one of 800 J. per Ann. and the other of 1 50 l. per 


Ann. and there was as much Reaſon for the Remainder- 
man to queſtion the Validity of the ſecond Jointure, 
as for the Lady Jane to aſk a third; in Regard the 


1500]. which was the Conſideration for John Holt's 
making the ſecond Jointure, was not Money actually 
paid or ſecured to him, but what he had raiſed by a 
Mortgage of Part of her Portion, for the Repayment 


whereof he had given his Covenant and Bond, and 


was liable to be ſued for it; wherefore as yet this 
1500, could not be ſaid to be received, but only 
borrowed by him; that as to the Reſidue of the Por- 
tion, it was neither known what it was, how much it 
would amount to, or when or whether ever it would 
be paid; and tho' there might be an Account decreed 


touching the Surplus of the late Marquis of WWharton's 
Eſtate, yet there. were ſeveral Cauſes in this Court 


where Accounts have been depending, ſome twenty, 
ſome thirty Years, or upwards. That were the 
Rule laid down of id certum eſt quod certum reddi po- 
teſt, allowed to take Place in the preſent Caſe, ſtill 
Things muſt be reduced to a Certainty in the Life- 
time of the Huſband, who was to make the Jointure; 
for it would be a miſerable Incumbrance upon the 
2 Eſtate 
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De Term. F. Michaelis, 1731. (656) 


Eſtate of the ſeveral Remainder-men claiming under 
the late Chief Juſtice's Will, and in no Sort within 
the Intent of the Teſtator, were this Power of making 
a Jointure for the Widow of John Holt to be kept 
in Suſpence, and hovering over their Eſtate for the 
Space of twenty or thirty Vears, and might at laſt 
terd to diſable theſe Remainder- men from making 
any Jointures, until it ſhould be aſcertained how much 
in the Whole Lady Fane would be entitled to, and 
whether her Jointure, when made, (though perhaps to 
be made twenty Years hence) ſhould not over-reach 
the ſubſequent Jointures to be made by any of them, 
by reaſon of Lady Jane's precedent Marriage Articles; 
which might be a great Inconvenience, and hinder 
the Marriages of the Remainder-men. That the In- 


tention of giving the Power to the Tenant for Life to 


make a Jointure, was, in order to a Recompence for 
the Portion which the Wife ſhould bring to her Huſ- 
band, not for what might not be brought until about 
twenty or thirty Years after his Death, and which 
conſequently could be of no Manner of Avail as to 
him, but only to ſome remote or diſtant Admini- 
ſtrator, who might not be ſo much as known to him. 
That this additional Jointure which was now deſired 
to be made upon Lady Fane, was plainly not within 
the Intention of the Power, ſince by Virtue of the 
Will it was to be made by the Husband, which could 
not be in the preſent Cate, he being dead; alſo the 
Jointure to be made purſuant to the Will was to take 


Effect for the Benefit of the Wife upon the Death of 


the Husband, which was impoſſible to be done here, the 


Huſband having been already dead above the Space of 


three Years : That ſuppoſe Fohn Holt had by expreſs 
Words covenanted, that in Confideration of what far- 
ther Monies Lady Jane ſhould bring to him in reſpeCt 
of the Reſidue of her Portion, c. Rowland Holt the 
Remainder-man ſhould make a Jointure to her after 


the Rate of 100 J. per Ann. for every 1000 J. this 


would certainly be void, as there could be no Pretence 
Vol. II. e that 
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(656). De Tet erm. F. Michaelis, 1731. 


that Joby Holt, by any expreſs Words or Covenant, 
11 could bind the Remainder-man who did not claim 


WR under him, and ſurely there was as little Reaſon why 
11% he ſhould by any implied Words in the Covenant be 
Wilt conſtrued to bind him. Or ſuppoſe Lady Fane were 
} If entitled to a deſperate or doubtful Debt of 10000 f. 
1 it would hardly i {aid that the Aſſignment of tuch 
4 Yak = Debt, which might never be received, {hould be looked 
„ upon as a Portion of 10000 l. in Recompence for which 


— 
— 


John Holt ſhould be enabled within this Power to ſettle 
upon his Wife 1000 J. per Ann. Wherefore ſince the moſt 
that Lady Jane had as yet brought was but 8000 L 
and 1500 f., there was no Reaſon for her to aſk a far- 
ther or additional Jointure, until it ſhould appear ſhe 
had brought a farther Portion; conſequently her pre- 
{ent Bill being too early, ought to be diſmiſſed. 
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Lord Chancellor : The Intention of this Power is to 


„ enable every Tenant for Life under the Chief Juſtice's 
„ Will, to ſettle a Jointure after the Rate of 100 J. per 
| {hin Annum for every 10001, which the Wife of {ſuch Te- 
11 nant. in Poſſeſſion ſhould bring; accordingly Lady 
W's Fane has had a Jointure of 8001. per Annum for 80001. 
11 and 150 J. per Annum for her 15001. which ſhe has 
11 | brought; and it not appearing that ſhe has brought 
1105 any farther Portion to her late Husband, I do not ſee 
11 ſhe can be entitled to any additional Jointure. It is 
Wl | not realonable that the Life-Eſtate of Rowland Holt 
10 the Remainder-man, or of any other of the ſubſe- 
0. quent Remainder-men, (who in no Sort claim under 
RARE | him) ſhould be bound or affected by Fohn Holt's Cove- 
110 nant for making a Jointure, any farther than the ori- 

110 ginal Power warrants, which is to ſettle but 100 J. 
FM Ann. for every 1000 l. ſuch Wife ſhould bring to bh 
] Ul 1 Husband. The Eſtate of the Chief Juſtice, ſo carefully 
1 ſettled, ought not to be incumbered with Jointures to 
1 take Effet upon remote Contingencies or Poſſibilities 
4% of farther Portions, coming in, when it does not appear 
1 i what they are, or when, or \ whether | they will ever 
| | : run 
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De Term. J. Michaelis, 1731. (657) 


come in. On the other Hand, I do not think it rea- 
ſonable that the Creditors of Mr. Holt ſhould have any 
Benefit of the Reſidue of Lady Jane's Fortune, if ever 
that ſhall be recovered, in regard ſhe cannot have the 
Recompence in Conſideration whereof it was agreed 
by the Articles that ſhe. ſhould part with it; let her 
therefore keep ſuch Overplus of her Eſtate to herſelf, 
without having any additional Jointure out of the 
Chief Jultice's Eſtate. 


James verſus Philips. | Cale (2060 


Lord Chan- 


N 1716 the Plaintiff brought his Bill againſt the De- % King. 

fendant as Executor of J. S. for a Legacy of 300 J. Attachment. 
In 1724 he obtained a Decree to be paid out of Aſſets, 1 
and for the Defendant to account for his Teſtator's per- tachment 
ſonal Eſtate. In 1729, on the Maſter's reporting that ee. hs 
the Defendant had Aſſets, he was ordered to bring the Oden for = 
Money reported in his Hands into the Bank by ſuch a © 
Day; for not complying with which, the Plaintiff took sage, 
out Proceſs of Contempt againſt the Defendant, and tered in the 
proceeded to take him up in Wales (where he lived) by Gs 
a Serjeant at Arms; but the Proceſs being referred for irregular, 
Irregularity, the Maſter reported it irregular, the Re- 
turn of the two Attachments, upon which the Order 
for a Serjeant at Arms was grounded, not being en- 


tered in the Regiſter's Office. 


Upon this the Plaintiff moved to diſcharge the 
Maſter's Report, ſuggeſting that he had done his Part, 
and left the Attachments with the Agent of the Re- 
giſter in his Office, where he had paid the uſual Fee for 
entring, but that the Regiſter or his Agent had not en- 
tred them; all which appearing on Examination, the 
Court ordered the Maſter to tax the Defendant's Coſts 
out of Purſe only, which the Plaintiff, who was re- 
ported to haye been guilty of this Irregularity, ſhould 
| me 1 PA 

In the principal Caſe the Attachments were followed by the uſual 


Proceſs, a Commiſſion of ebellion; but by the Courſe of the Court, 
that iſſues only to the Sheriff of Middleſex. 
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4 pay to the Defendant, but that theſe ſhould be an- 
ſwered over to the Plaintiff by the Regiſter. 


Atſter this, Mr. Price the Regiſter died, having left 
Suiter ha- Eliz, Maddox Executrix ; the Coſts were taxed at 58 l. 
Gg eln and the Matter coming on again on Petition, Mr. Mead 
Fee, and the Objected, that here being a perſonal Neglect or Misbe- 
Aug neg. haviour in the Officer, it died with him; that if there 
3 ſhould be a Decree for Coſts, and the Defendant die 
which ” before Taxation, theſe would be loſt, which was ſtronger 
Means the than the preſent Caſe, where there was but an inter- 
3 locutory Order; or if the Executrix was liable, the 
gular, abe, Plaintiff had his Remedy by Action at Law. 2 


pay the Coſts, but he to have them over againſt the Officer; and tho' the Officer in ſuch 
Caſe die, yet this being a Duty and Matter of Contract, his Executor will be liable. 


To which I anſwered, and ſo it was held, that this 
was not a bare Misbehaviour or Neglect in the Officer, 
but the Plaintiff having carried the Attachments to the 
Office, and paid the Fees for entering, the Regiſter by 
his Acceptance of them had promiſed and agreed, by Im- 
plication of Law, to procure the Returns to be entered; 
wherefore the not doing that which he took Money for, 
and engaged to do, was a Breach of his Contract, and 
being a Duty, could not die with the Perſon, altho' 
nothing had been aſcertained in the Life-time of the 
Regiſter; juſt as if he ſhould have promiſed to pay fo 
much Money as the Maſter ſhould tax, this would not 
die with the. Perſon ; that tho' Coſts, if not aſcertained 
on the Death of the Party, are in ſome Caſes loſt, yer 
here with Reſpect to Mr. Price they were to be looked 
upon as a Duty, and not as Coſts only, which this Court 
would not ſuffer to be examined by any other Court in 
an Action, but determine itſelf, as in all like Caſes, in a 
Summary Way. That the Executrix of Mr. Price ſtand- 
ing in his Place, and having Aſſets, ſhe ſhould thereout 
pay this 58 J. to the Plaintiff. But there being no one 
in Court to admit Aſſets for her, it was ordered that {he 
{hould be examined as to her having Aﬀets. 
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hal verſus Evelyn, & econt. Cafe 169, 
[PON a Bill brought by the Plaintiffs the three 14 oe ii 
Infant Daughters of George Evelyn by Mary 1 7 
his Wife, for raiſing their Portions of 8000 J. (the Ko 1 1 
deſt of the ſaid Daughters being about the Age of Hence. 1 
eight Years) the Caſe was thus: A Term of 9 


created to raiſe Portions for Daughters i in Failure of Iſſue Male, as ſoon as conveniently may 
be after the Father's Death, but no Maintenance nor any expreſs Time mentioned when the 
Portions are payable; there are three Daughters, and the eldeſt but eight Years old, the Fa- 
ther is dead, but the Mother who has a Jointure on the Eſtate is living; the Court will not 
raiſe the Portions for Daughters ſo young, out of the reverſionary Term. 


ET» DIE IE 


George Evelyn the Defendant's Father (and Grandfa- 
ther to the Plaintiffs) had three Sons John, George, and 
the Defendant Edward Evelyn. 
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3 George Evelyn the Father being Tenant for Life, 
| Remainder to his eldeſt Son John in Tail Male, of Part 
3 of the Premiſſes, on the 20 October 1698. together 
| with his eldeſt Son John, by Deed and Recovery ſettled 
© the Manor of Walkhamſted alias Godſtons in Surrey, to 
the Uſe of himſelf for Life, fans Waſte, Remainder 
to his eldeſt Son John Evelyn for Lite, Remainder to 
his firſt, &c. Son in Tail Male ſucceſſively, Remainder 


to his ſecond Son George Evelyn for Life, Remainder to 
his 
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his firſt and other Son in Tail Male ſucceſſively, Re. 
mainder to his third Son the Defendant Edward Fx. 
hn in like Manner, with Truſtees to ſupport all theſe 
contingent Remainders, Remainder to the Heirs Male 
of the Body of George Evelyn the Father, Remainder to 
him in Fee; with a Power to George Evelyn the Father 
by Deed or Will, to charge by Leale, Mortgage or other. 
wiſe, the Premiſſes to himſelf limited for Life, with 
raiſing or paying any Sum not exceeding 6000 J. alſo 
with a Power to every of his Sons, when in Poſſeſſion, 
by Deed atteſted by three Witneſles, to limit, before 
or after Marriage, to the Wife of any of the {aid Sons 
for a Jointure, all or any Part of the Premiſles, ſo as 
ſuch Jointure ſhould not exceed 100 J. per Annum for 
every 10001, which ſuch Son ſhould have received as 
the Fortune of the Wife; with farther Power to 
his ſaid Sons reſpectively, when in Poſſeſſion, by 
any Deed or Writing under Hand and Seal, atteſted 
by three credible Witneſſes, to make any Leaſe or 
Leaſes for Years, ſans Waſte (but without Preju- 
dice to any Jointure which ſhould be made by Virtue 
of the {aid Power) for the raiſing of Portions for the 
Daughters of ſuch Sons, ſo as ſuch Portions ſhould not 
exceed that which ſuch Son making ſuch Leaſes {hould 
have had with his Wife, and ſo as {uch Leaſes ſhould 
not take Effect, until there ſhould be a Failure of Iſſue 
Male of {ſuch Son ſo making ſuch Leaſe ; with the 
uſual Power for George Evelyn the Father and his ſaid 
Sons reſpectively, when in Poſſeſſion, to make Leaſes 
for twenty-one Years at the moſt improved Rent. 


By other Indentures of Leaſe and Releaſe dated 
the 2oth and 2 1ſt of October 1698. George Evelyn the 
Father, in Conſideration that his Son John Evelyn had 
joined with his Father in the {aid Common Reco- 
very and Settlement, did ſettle other Lands, (wviz.) the 
Manor of Tandridge, Cc. of which he was ſeiſed in 
| 4 Fee, 
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Fee, to the ſame Uſes as the {aid Manor of Malt hamſtead 
alias Godſtone was ſettled by the former Deed, with this 
Difference only, (viz;) that as to the Son's Power of 
Leaſing for raiſing Daughters Portions, theſe Words 
were added, [fo as ſuch Leaſe or Leaſes ſhould ceaſe 
and determine upon the raiſing of ſuch Portions, and 
Coſts and Charges for railing the ſame. | 


Upon the 22d of Auguſt 1720, George Evelyn the 
Father, in Purſuance of his Power, mortgaged Part of 
the ſaid Land for 15001, for the Term of 1000 Years, 
which Mortgage afterwards by meſne Aſſigument be- 
came velted in Sir Thomas Pope Blunt, with a Covenant 


from George Evelyn the Son for Payment of the Mort- 


gage-Money, and Sir Thomas the Mortgagee covenanted 
to reaſſign to George Evelyn the Son. In Fune 1699 
George Evelyn the Father died. In October 1703 John 
Evelyn the eldeſt Son died without Iſſue, upon which 
George Evelyn the ſecond Son entered upon the Premiſſes 
compriſed in the Settlement. Auguſt 22d 1720, upon 
the Intermarriage of George Evelyn the Son with the 
Daughter of Mr. Garth, whoſe Portion was agreed to 
be 8000 J. in Conſideration of the {aid then intended 
Marriage and 8000 J. Marriage Portion, for ſet- 
tling a ſuitable Jointure on her, making Proviſion 


for the Iſſue of the Marriage, and that 8000 J. ſhould, 


on Failure of Iſſue Male, be ſecured to the Daugh- 
ters, and reciting the ſaid former Settlements, with 
the Power for making a Jointure, and raiſing Portions 


for Daughters; the {aid Indenture witneſſed, that for 


the Conſiderations aforeſaid, and in Purſuance of the 
laid Powers, or any other, George Evelyy the Son 
did limit and appoint to; and to the Uſe of the ſaid 
Mary his then intended Wife for her Life for her 
Jointure, and in Bar of Dower, divers Meſſuages 
and Lands in Godſtone, not exceeding the Value of 
800 l. per Annum; alſo in Purſuance of the Power in 

Vol. II. 7 M the 
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the ſaid Settlements, or any other the faid George Eve. 
hn the Son, in Cafe of Failure of Iſſue Male be. 
tween him and Mary his ſaid intended Wife, granted 
and leaſed to Truſtees (therein named) all the Premiſ. 
ſes limited to the ſaid Mary for her Life for her Join. 
ture, and all other the Manors and Lands compriſed in 
the ſaid Settlements, to hold to the ſaid Truſtees for 
the Term of 500 Years, to commence and take Effect 
from and after Failure of Iſſue Male of the Body of the 
ſaid George Evelyn the Son, upon Truſt, that if there 
ſhould be Failure of Iflue Male of the Body of the 


ſaid George Evelyn the Son on the Body of the ſaid 


Mary, and if he ſhould have one or more Daughters 
by her, then the Truſtees of the ſaid 500 Years Term 
ſhould, by and out of the Rents, Iſſues and Profits of 
the Premiſſes compriſed in the {aid Term, or by Sale, 
Mortgage or Leaſe thereof, or of any Part there. 
of, or by any other Ways or Means as to them in their 
Diſcretion ſhould ſeem meet, as ſoon as conveniently 
might be after the Deceaſe of the ſaid George Evelyn the 
Son. (or in his Life-time if he ſhould think fit to 
have the ſame ſooner raiſed, and ſo direct) levy and 
raiſe the Sum of 8000 J. for the Portion or Portions of 
ſuch Daughter or Daughters to be paid to her or them, 
and equally divided amongſt them, if more than one, 
Share and Share alike, with a Proviſo that the Term 


ſhould not prejudice the Jointure, and that immes- 


diately after the raiſing the ſaid 80001. with all Coſts, 
Tc. the ſaid Term ſhould ceaſe. 


The Marriage took Effect; but afterwards in the 
Year 1724 George Evelyn died inteſtate, leaving the 
Defendant Mary his Widow and only three Daughters, 
who by their Mother in the Year 1725 brought 
their Bill againft Edward Evelyn and Fames Evelyn his 
eldeſt Son (being the next Remainder-man in Tail) 
praying a preſent Sale of the 500 Years Term to raiſe 

I | the 
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the Portions, the eldeſt Daughter being not above four 
Years old at the Time of bringing the Bill; and on 
che other Hand the Defendant Edward Evelyn and his 
Son (the next Remainder-man in Tail) brought their 
croſs Bill againſt Mrs. Evehn the Mother (afterwards 
married to Governor Bohun) being the Adminiſtratrix 
of her former Huſband George Evelyn, praying that the 
perſonal Eſtate of her late Huſhand ſhould be applied 
towards paying off the Mortgage of 1500 J. and in 
Exoneration of the real Eſtate. 


* 


Theſe Cauſes coming on at firſt before the Maſter of 


the Rolls in the Abſence of the Chancellor, he was plea- 
{ed to declare, that the Powers in the Deeds of the 2oth 
and 21ſt of October 1698 were well executed, and 
directed, that it ſhould be referred to the Maſter to 
ſtate the Value of the real, and alſo of the perſonal 
Eſtate of George Evehn the late Huſband of Mary; 
whereupon the Maſter ſtated the real (beyond the 
Jointyre) to be 91. per Annum, the perſonal E- 
ſtate to be about 4000 J. and the Debts (beſides the 
Mortgage) to be about 20001. and afterwards theſe 
Cauſes being ordered to be ſet down for hearing be- 
fore the Lord Chancellor upon the Maſter's Report, and 
tor farther Directions, and upon the Petition of Eq- 
ward Evelyn and James Evelyn his Son to his Lordſhip, 
alledging that they apprehended themſelves aggrieved 
by ſuch Part of his Honour's Decree, whereby the 
Powers in the Deeds of the 2oth and 2 1ſt October 
1698 were declared to be well executed, in Regard the 
Petitioners conceived that however the Term might be 
well raiſed, yet that the {aid Powers touching the Truſts 
were not well declared, nor well executed or warrant- 
ed by the above-mentioned Deeds : It was therefore 
ordered that theſe Cauſes ſhould be ſer down to be 
reheard touching the Matters in the Petition men- 
val. or the Ges 'Thets-ahes che Mates af the: Ms 
ſter's Report was ſet down for Hearing. 


And 


27 May 


1728. 
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Lord Chan- auſe ſtanding for ludgment ir 
aa King, And now the C uſt 8 ] g ent in the Pa. 


Lird Chief per, the Lord Chancellor aſſiſted by the Lord Chief u- 
«air = ſtice Raymond and Maſter of the Rolls, delivered the Re. 


Her of te ſolution of the Court. 
Rolls. 


Where the © 1 ſt, As to the Queſtion, Whether the perſonal Eſtate 
perſonal E- 


ſtate ſhall go Of George Evelyn the Son ſhould be applied to pay off 


in Eaſe of 


: Eaſe of the Mortgage made by George Evelyn the Father, in 
tne rea — | . 2 *. 
fate, and Regard the Son covenanted to pay this Mortgage-Mo. 
where not. ney, whereupon the Mortgage was to be re- aſſigned to 


him, or as he ſhould direct: 


If one mort- 


e 0: Bi agreed that the perſonal Eſtate of the Son 
anddies, his ſhould not be applied to pay off this Mortgage made by 


perſonal E- 


Rate ſhall go the Father, foraſmuch as the Charge was made by 


B. cove- 


N George Evelyn the Father in Purſuance of his Power to 

bur if , Charge the Premiſſes; and as he had ſuch Power, the 

qa Defendant Edward mult be contented to take the 

vages his Land cum onere; that this being the original Debt 

wrong "ye George Evelyn the Father, tho his perſonal Eſtate, if 

Son and any ſuch were to be found, would be liable thereto, 

fheir, and yet the * Son's perſonal Eſtate ought not to be charged 

ving C. hi with 7 — Do: — ee that the 

en Son did afterwards, on the Aſhgnment to Sir Tho- 

Rare ſhall mas Pope Blunt, covenant to pay the Mortgage Mo- 

beds ney, yet ſince the Land was the original Debtor, 
this Mort- this Covenant from the Son would be conſidered only 

PR 00s Surety (a) for the Land; that it was not like 

not 3's the Caſe of Sir John Napier, where Part of the E- 
thy the Ttate of Sir Joby the Mortgagor, was after his 

Mortzage Death ſettled by a private Act of Parliament in Tru- 

ng tranſ- R . 
ferred in ſtees as a Fund to pay all his Debts, and Sir Theo- 


philus the Son and Heir of Sir John diſpoſing of 


nants to pay that Fund, was conſequently anſwerable for the 


the Money, 


yet the Debt 


not being 
Original] 


Debts, having had the Benefit of the Fund ſet apart 
I for 


' 


the Debt of B. his Covenant is only a Surety, and the Land the original Debtor, which C. 
ſhall therefore take cum onere, * See the Caſe of Cope verſus Cope, Salk, 449,450. (a). See 


the Caſe of Baget verſus Oughton, Vol, I. | 
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for them, for which Reaſon it was but juſt that upon 
his Death his perſonal Eſtate ſhould be anſwerable for 
the Debts of his Father; whereas in the preſent Caſe 
here was no Fund for Payment of Debts that came 
to the Son, but the Land was the original Debtor, 
and muſt continue ſo, there being nothing ſub- 
ſtituted in its Place; that in the common Caſe 
where a Mortgagor covenants to pay and dies, tho 
quoad the Mortgagee, the Land may be looked upon 
as the Security on which he relies, yet if the Mort- 
gagor covenants to pay and does receive the Money, 
he is the original Debtor, and his perſonal Eſtate ſhall 
go to eale the Land in Favour of the Heir. But 
here George Evelyn the Son was not the original Debtor, 
his Father was, who aCtually received the Money ; 
that in the Caſe of the Earl and Counteſs of (a) () Ante 
Coventry, where Gilbert late Earl of Coventry on his 222. 
Marriage with the Daughter of Sir Strenſham Maſters, 
(the Earl being but Tenant for Life with a Power to 
make a Jointure of Lands not exceeding 500 I. per 
Annum on any Wife he ſhould marry) covenanted in 
Conſideration of the intended Marriage, that he or his 
Heirs would after the Marriage, according to the 
Power given him by his Father's Will or otherwiſe, 
ſettle Lands of 500 J. per Annum on his Wife for her 
Jointure; and it being in Proof that the late Earl 
directed his Steward to look over. his Rent-Rolls 
for a fit Parcel of the Eſtate to make good the Join- 
ture, and afterwards the Jointure Deed was drawn and 
ingroſſed, but not executed; tho' this depeitled only 
on a Covenant, yet the Jointure of Land being the 
chief Thing in View, the Decree was, that the Land 
ſhould be ſettled, and the Covenant not made good out 
of the perſonal Eſtate. In like Manner, in the Caſe 
of (b) Freeman and Edwards, tho' the Wife's Jointure () Ante 
and the Daughter's Portion were ſecured by Articles 435: 
which were never compleated by a Settlement, however 
Vol. II. 7 N thoſe 
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thoſe Articles being to ſettle Lands, and the Covenan- 

tor leaving Lands ſufficient to anſwer it, it was * ge. 

ereed that the Daughter's Portion ſhould be raiſed out 

of the Lands, and the perſonal Eſtate of Mr. Freeman 

the Covenantor not be applied in Exoneration of the 

Land. So that as to that Part of the Croſs Bill, which 

prayed the Mortgage-Money ſhould be paid out of the 
perſonal Eſtate of George Evelyn the Son, the ſame was 
diſmiſſed with Cots. 


Portion c. . As to the other Point (which was the moſt conſi- 
cured by a derable) it was agreed that this 8000 /. ſhould be raiſed 
Tho Thom out of the Rents and Profits of the Premiſſes com- 
payable to priſed in the 500 Years Term, and not by any Sale 
Daughter, or Mortgage thereof, and that no more than the Sum 
by Rents and Of 8000 l. in the whole ſhould be raiſed, and the Pro- 
Profits, and fits be accounted for from the Death of George Evehn 


no Time li- 


mited for the Huſhand. 


Payment, : | 
ſhall carry no Intereft, and be raifed only by Perception of Profits, not by Sale or Mortgage. 


The Maſter of the Rolls, who delivered his Opinion 

very fully, {aid he would confider the Nature of ſuch 

Powers in general, the Words made uſe of in the pre- 

| ſent one, and the Precedents in the like Cafes for ſe- 
curing and railing Portions for Daughters. 


As to the Nature of ſuch Powers, they were to be 
taken ſtrictly, being to charge, burden and incumber 4 
the Eſtate of a third Perſon. Vide 6 Co. 3 3. H Mil. I 
liams's Caſe, alſo 2 Vent. 350. Sayl verſus Freeland ; | 
upon which Occafion the Lord Chancellor Nottingham 
makes this Diſtinction: Where a Man has a Power to 
make Leaſes or any other Charge which is to incum- 
ber a third Perſon's Eſtate, ſuch Powers are to have 


4 a rigid 


* * 
x = F 
N Da. 8 l e ts 7 77 : 
f 0. I o 


But in that Caſe particular Lands were agreed to be ſettled, and 
conſequently the Covenant was a Lien upon thoſe Lands. 
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z rigid Conſtruction; but where it is to diſpoſe of his 
own Eſtate (as in that Caſe the Party who had the 
power was 'Tenant in Tail) the moſt liberal Interpre- 
tation is to be made. In 2 Fern. 531, 542, (Lady 
Charlot Orby verſus Lord Mohun) the Point then in Que- 
ſtion was no more, than Tenant for Life with Power 
to make Leaſes. of Lands uſually let at the ancient 
Rent; the Tenant for Life made a general Leaſe to 
J. S. of all his Lands uſually let, reſerving the ancient 
Rent, and though this general Leaſe followed the 
Words of the Power, nevertheleſs fince, if good againſt 
the Remainder-man, it would put a Difficulty upon him 
in his Suit for the Rent, to {et out what was the an- 
cient Rent for every particular Parcel of Land, and 
might endanger his being frequently nonſuited before 
he could be able to recover the Rent from the Leſlee, 


it was adjudged in Chancery, and affirmed in the 


Houſe of Lords, that ſuch a general Leaſe was not 
warranted by the Power to bind the Remainder- man; 
which ſhews, that Powers binding the Intereſt of Per- 
{ons in Remainder ought to be taken ſtriftly ; and as 
Powers in Settlements to Uſes are raiſed by way of 
Uſe, which at Comman Law were Truſts, they were 
originally cogniſable d determinable in Courts of 


Equity. In 1 Leuinx 239. Jenkins verſus Kemys (the 


lame Caſe alſo in Hardreſs 395. & 1 Chan. Caſes 103.) 
Tenant for Life, Remainder to his eldeſt Son in Tail, 
with Power to charge the Land with 2000 J. they both 
by Leaſe and Releaſe join in a Mortgage in Fee of the 
Premiſſes to J. S. under Proviſo to be void on Payment 
of the 2000 J. and Intereſt, with a Covenant for far- 
ther Aſſurance, but no Mention made of the Power; 
decreed by the Lord Keeper Brideman, that this 
Mortgage ſhould not be intended an Execution of the 
Power, but only a common Mortgage, and fo the 
Father and Son being both dead, the Mortgage was 
not binding on the Ifſue of the Son either in Law 
or Equity, conſequently the Money was loft ; from 
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whence it appears that Courts of Equity are not free 
in extending Powers given to Tenant tor Life, to bind 
a Remainder- man. Indeed in 2 Vern. 379. Lady Clif. 
ford verſus Lord Burlington, where the Lord Clifford by 
his Marriage Settlement was made Tenant for Life, 
Remainder to his firſt, Cc. Son in Tail, with Power 
for him to make a Jointure not exceeding 1000 J. per 
Annum, and his Lordſhip in treating of the Marriage 
covenanted to ſettle a Jointure of 1000 J. per Annum, 
giving in a Particular of Lands as of that Value, and 
ſettling them, but the Lands proved to be only 600 /. 
per Annum; whereupon after Lord Clifford's Death, a 
Bill being brought by the Jointreſs againſt the Iſſue 
in Tail, to have the Jointure made up purſuant to 
the Marriage Articles, the Decree was, that the Iſſue 
in Tail ſhould make up the Jointure 1000 J. per 
Annum ; it is true in that Cale, Relief was given to 
a Purchaſer againſt a Purchaſer ; however this is to 
be looked on as a Family Caſe, where it might be 
? thought ſevere not to make good her Jointure to a 
Lady who brought a conſiderable Fortune, and the 
is Decree made (probably) on a faint Defence; beſides, 
1 it does not appear to have been thought a right De- 
cree, or even ſufficiently approved of by the Re- 
porter himſelf; at leaſt it is to be conſidered, there 
4 was a Power to make a Jointure of 1000 J. per An- 
4 num, a Covenant, and allo an Intention to execute it; 
whereas in the preſent Caſe, what is asked for the 
{ . Daughters ſeems not warranted by the original Power, 
1 | which cannot be exceeded by the ſubſequent Settle- 
4 | ment of the Portion; ſuch Part therefore of the Deed 
itt ſecuring the Portion as exceeds the original Power, 
is to be looked upon as of no Force; the Sons of 
Mr. Evelyn the Father, who are Remainder-men in 
his Settlement, are at leaſt to be regarded as much 
as an Heir at Law, from whom nothing ſhall be 
taken but by neceſſary Implication ; and though 
George Evelyn the Son, in the Execution of the Power, 
— ſeems 
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ſeems not to have regarded the Conveniency of the 

Remainder- men, yet the Plaintiffs the Daughters can 
ask nothing but what the Power in the Settlement of 

George Evelyn the Father warrants. 


There are two Ways of raiſing Portions; the 1/2, 
by Sale or Mortgage; the 2d by Perception of Pro- 
fits: Now where a particular certain 'Time 1s limited 
for the Payment of the Portion, there it carries Inte- 
reſt from that Time, and may imply a Power of (a) (a) See the 
Sale; but here no certain Time is limited for Payment; — wt 
which very much influences the preſent Caſe, and di- as, 
5 a a . F ds. 414; 
ſtinguiſnes it from others. It is not ſaid or implied, & ante 13. 
chat the Portions ſhould be payed or raiſed upon the the Caſe of 
Death of George Evelyn the Son without Iſſue Male; Set. 
though it is true, the Right thereto did then veſt 
in the Daughters, vis. a Right to the bare Sum of 
8000 J. to be raiſed by Perception of Profits; and as 
it were unreaſonable in it ſelf to raiſe the Portions by 
a Way fo deſtructive to the Eſtate and Family, as a 
Sale would be, it muſt be more particularly hard to do 
it in the preſent Caſe, when the Daughters, for whom 
they are to be raiſed, are of ſuch tender Years; and 
when it moreover appears to have been the plain In- 
tention of the Maker of the Settlement, to preſerve 


the Bulk of his Eſtate in his Name and Family. 


Object. The Word | Portion | always implies a Sum 
in groſs, and to be paid all at once. 


Reſp. If the Daughters are {ure of their Portions, 
tho' the ſame are not to be raiſed or paid in ſo benefi- 
cial a Manner as they would have them, it is however 
lufficient ; the Writ de rationabili parte bonorum never re- 
quired that the Childrens Shares ſhould be paid in a 
groſs Sum. 
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It is obſervable, that the Power given or reſerved 
by Evehn the Father to charge the Land with 6000“. 
is by Leaſe, Mortgage, or otherwiſe, without Reſtriction; 
but when he comes to make a Settlement of his Fee. 
{imple Lands, his Son's Power of Leaſing for raiſing 
Daughters Portions is reſtrained, ſo as ſuch Leaſe or 
Leaſes ſhall ceaſe and determine when the Money ſhall be 
raiſed. Now this 1s the ſtrongeſt Argument imagi- 
nable, that Evelyz the Father did not intend a Sale of the 
Premiſſes for the raiſing of theſe Portions, but only to 
do it by Perception of Profits, when even a Leaſe 
thereof was not to continue after the Portions raiſed; 
which could not be, if after thoſe Sums were raiſed, 
and the Children paid, the Term were till to ſubſiſt 
for the Benefit of a Purchaſer or Mortgagee it is not 
poſſible that the Term can ceaſe upon raiſing the Por- 
tions in any other Senſe or Way, than by raiſing them 
out of the growing Profits; and then tho the Execu- 
tion of the Power by Evelyn the Son, were it defective, 
would be ſupplied or helped in Equity, yet where it 
comes to exceed the Power, Equity will never ſupport 
ſuch Exceſs. The Truth is, there may be ſome Hard- 
ſhip either Way, to the Daughters of Evehn the Son on 
the one Side, and to the Remainder-man the Brother 
on the other; but the greater Hardſhip ſeems likely to 
fall on the Remainder-man, if the Eſtate (being a Re- 
verſion) ſhould now be fold ; whereas if the Daugh- 
ters have their Portions of 8000 J. tho' not paid in 
ſo beneficial a Manner as they could wiſh, it ſtill is a 
plentiful Proviſion. In the next Place, it appears that 
the Power to raiſe the Portions for the Daughters of 
Evelyn the Son, was ſo as the ſame ſhould not exceed the 
Portion which their Father ſhould have with his Wife, which 
being but 8000 J. is the ſame as if it had been expreſ- 
{ed in the Power, that the Daughters Portions ſhould 
not exceed that Sum; and this ſhews that Intereſt for 

4 the 
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the $000 J. was not to be raiſed, for that might double 
the Sum, and eat up all the Reverſion. And as to this 
Point, what has been cited from the Caſe of Lord Kil- 
murry verſus Dr. Gery, Salk. 538. is not applicable, the 
Decree there being grounded on the particular Circum- 
ſtances of the Caſe : The Power aroſe upon a Settlement 
made with the Approbation of Truſtees by a Perſon 
during his Infancy, and confirmed by Act of Parlia- 
ment; by the Settlement a Power was reſerved of 
charging divers of thoſe Lands at any Time during 
his Life with the Sum of 30001. he borrowed this Sum 
of the Doctor, and having executed his Power while 
an Infant, died ſoon after he came to Age; the Plain. 
tiff his Son brought his Bill to redeem on Payment of 
the principal Sum borrowed ; but the Court then de- 
creed a Redemption upon the common Terms of Pay- 
ment of Principal, Intereſt and Coſts; becauſe here 
was a Power given to him to raiſe Money, and imme- 
diately to give Security, which was actually done; and 
altho' (perhaps) had he been of Age at that Time, he 
ſhould have been obliged to keep down the Intereſt 
during his Life, yet being an Infant at the Time in- 
tended for the Execution of this Power, and therefore 
not capable of making his Perſon liable to any Part of 
the Engagement, the Land muſt, from the Neceſſity 
of the Thing, have ſtood engaged for Intereſt as well 
as Principal, or it had been impoſſible for him during 
his Infancy to have raiſed any Money at all, which the 
Nature of the Tranſactions required. 


Laſtly, His Honour cited moſt of the Caſes that had 
been adjudged in Relation to Portions charged on real 
Eſtates; but took Notice, that the following were the 
principal Caſes proving that when no Time was limited 
tor the Payment of Portions, and the Daughters claim- 
ing the ſame were of tender Years, tho' the Right 

to 
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(a) Ante 
13. 
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to the Portions veſted in ſuch Infant Daughters, yet 
they were to be raiſed by Rents and Profits: 


Firſt, 2 Vern. 7 2. Earl of Rivers verſus Earl of Dey. 
by, where on a Marriage, Lands were limited to the 


| Huſband for Life, Remainder to the Wife for Life, 


Remainder to the firſt, &c. Son in Tail Male, Re. 
mainder to J. S. in Fee; Proviſo, that if there ſhould 
be no Iſſue Male, and a Daughter of the Marriage li. 
ving at the Death of the Huſband, then the Truftees 
ſhould ſtand ſeiſed of the Premiſſes, to the Intent that 
ſuch Daughter ſhould receive 10,000 J. out of the 
Rents, Revenues and Profits thereof, and 1001. per 
Annum for Maintenance, and this 10,000 J. to be for 
her Portion, without appointing any Time of Payment: 
There was no Son, and but one Daughter, who. ha- 


ving lived to ſeventeen died unmarried : Decreed that 


the Portion of 10,000 J. did go to her Executor, and 
was to be raiſed out of the Profits by the Truſtees; ſo 
that here was the Caſe of a Portion veſted, decreed to 
be paid out of the Profits; and, which was likewiſe a 
farther Anſwer to the Objection, that by the Word 
| Portion | was to be meant a Sum to be paid in grols, 


Secondly, That of (a) Hy verſus Gilbert, decreed by 
Lord Macclesfield, and affirmed by the Houſe of Lords, 
where a Truſt Term was limited to raiſe 1500. for 
Daughters Portions by Rents, Iſſues and Profits, or by 
leaſing for one, two, or three Lives at the old Rent; 
and decreed that the directing the Portion to be raiſed 
in this particular Manner, implied a Negative, that it 
ſhould be raiſed in no other Manner, and therefore not 
by Mortgage or Sale, nor any more Money be railed 
than the 15001. without Intereſt ; which was exactly 
the ſame with the principal Caſe, an Inſtance of a Por- 
tion to be raiſed by Perception of Profits without In- 
tereſt: And his Honour concluded, that there was not 
I one 
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one ſingle Precedent where a Sale had been decreed of 
a Truſt Term for a Portion appointed to be raiſed by 
Rents and Profits, and no Time limited for Payment. 
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The Lord Raymond relied much on the Intention of 
the Maker of the Settlement, which appeared to be 
plainly for preſerving the Eſtate in the Male Line of the 
Family; ſo that there could be no Deſign to extend 
the Power for raiſing Portions for Daughters to a Sale 
or Mortgage; conſequently ſuch Power being neither 
expreſs or implied, nor any Time limited for the Pay- 
ment of the Portions, it would (he thought) be ex- 
treme hard for the Court to decree that which would 
prove the Deſtruction of the Eſtate, againſt the Inten- 
tion of the Party *. 3 
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* This Decree was afterwards appealed from to the Houſe of Lords, 
where, on the 2d May 1733, the Parties on both Sides came to an Agree- 
ment, which (7 Geo. 2.) was confirmed by an Act of Parliament. 
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_ Caſe 190. Ring verſus Cotton. 
(a) Vide ante | . 
Caſe 103; HE (a) former Decree being ordered to be 
makes a vo- without Prejudice to any Relief which the then 


luntary Con- Defendant King might have, he now preferred his 


veyance in 


Truſt for his Bill againſt the ſeveral younger Children of his Wife 


Children, the Lady Cotton, by her former Huſband Sir Thomas 
and keeps 


it in his Cotton, and alſo againſt the Lady Cotton his Wife, to 
own Power, 


„inder fet aſide the ſeveral Settlements made by her before 


Hands of his her Marriage with the Plaintift, as being made with- 
— dom out his Privity, and while ſhe appeared the viſible 


him, this Owner of the Eſtate, and thereby induced him to 
ought not to 


bind him; Marry her; all which Settlements were made by his 
but where a Wife in Truſt for her ſelf until her ſecond Marriage, 


Feme having 


Iſſue by ber and afterwards for her younger Children reſpectively; 
örſt Huſband but it being now proved that theſe Proviſions by Lady 


makes a ſuit- 


able Provi- Cotton for her younger Children were made before her 
ſion for them 


non -or mem Marriage-Treaty with the Plaintiff King was begun, 
Treaty for and in a publick Manner; that ſhe herſelf deſired they 


her ſecond 


Marriage; might be publick ; that ſhe made an Entertainment 
this is good, for ſeveral of her Tenants, whereat being preſent, {he 


and not lia- 


ble to be a. ACquainted them her younger Son Stephen was to be 


voided by a their Landlord, in caſe ſhe married again, and if ſhe 


ſecond uſ- „ 
band. I married, 
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married, her ſecond Huſband ſhould marry her for 
Love; and it appearing that ſhe had reſerved to her- 
ſelf out of theſe voluntary Settlements, her original 
Jointure made by Sir Thomas Cotton (being 420 l. per 
Annum Rent-charge ;) that ſhe had nine younger Chil- 
dren by her former Huſband Sir Thomas, who, at beſt, 
were very ſlenderly provided for; and farther, that the 
Plaintiff Mr. King, when he married Lady Cotton, was 
in very mean Circumſtances, an Half-pay Lieutenant 
in Ireland, had two Sons by a former Wife, and that 
he had a conſiderable Sum of Money with Lady Cor- 
ton, as ſhe had been Executrix and reſiduary Legatee 
of her former Huſband Sir Thomas; ſo that it was evi- 
dent there had been no Fraud or Impoſition on the 
Plaintiff Mr. King, who did not ſo much as pretend he 
could make any Settlement or Jointure on Lady Cotton. 


For theſe Reaſons the Lord Chancellor diſmiſſed the 
Plaintiff Mr. King's Bill, as to that Part of it which 
ſought to {et aſide any of the Settlements made by 
Lady Cotton in Truſt for her younger Children; ſaying 
it was a very reaſonable Thing for a Widow, while ir 
was in her Power, to make a Proviſion for her Children 
by her former Huſband, and this being before her Trea- 
ty of Marriage with Mr. King, it had been impoſſible 
to have asked him to be a Party thereto, he not being 
then thought of; that though an Aſſignment had been 
made by the Lady Cotton only to a Friend, and not a 
Child, a meer voluntary Gift before the Marriage-Trea- 
ty, in a Caſe fo circumſtanced as this was, might be 
binding; and as to the South-Sea Stock, though there 
was no actual Alignment by Deed, but only a Cove- 
nant to transfer, yet this was ſuch an Aſhgnment as 
would bind Mr. King ; for it was not like a Bond from 
Lady Cotton to pay Money, ſince here Mr. King was to 

pay none, nor to part with any Thing which was his, 


it was only a Proviſion made by Lady Cotton before 
her 
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her Marriage Treaty with the Plaintiff, that in Caſe X 


younger Children had the Law on their Side, and had 


her Marriage ſuch a Part of her Eſtate ſhould go to 
her Children, which was but reaſonable ; and yet, con- 
trary to this Proviſion made for the Children, he him- 
{elf had ſold this Stock and received the Money, be- 
ſides a farther Sum of 1000 J. South Sea Stock 
which Lady Cotton had not aſſigned; that here the 


recovered Damages in an Action of Covenant, which 
Benefit he could not take from them. Notre; They 
recovered not only the Value of the Stock, but allo 
all the Dividends ſince the ſecond Marriage. 


In this Caſe one Point aroſe, concerning which the 
Court gave no Opinion; and it was this: Lady Cotton 
a jointreſs for Life of an Eſtate at Eaſber in Surrey, de- 
miſed the fame to Truſtees for ninety-nine Years, if 
ſhe ſo long lived, in Trult for herſelf during her Wi- 
dowhood, and after her Marriage, then in Truſt for one 
of her younger Sons John Salisbury Cotton, and the Hears 
of his Body, and if he died without Iſſue, the Re- 
mainder in Truſt for her next younger Son the De- 
tendant Linch Salisbury Cotton; John Salisbury Cotton died 
without Iſſue and inteſtate, and the Queſtion was, 
Whether the Truſt of this Term ſhould go to his Mo- 
ther as Adminiſtratrix to him, ſubject to the Statute 
of Diſtribution, or to the next Son in Remainder ? 


It was inſiſted for the Lady Cotton, that in the Li- 
mitation of the Truſt of the Term to John Salisbury 
Cotton and the Heirs of his Body, with Remainder 
over, ſuch Remainder over being only of a Truſt of 
a Term, was void. | 


On the other Side it was contended, that the only 
Reaſon why the Truſt of a Term could not be limited 
a | 


tO 
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to one and the Heirs of his Body, with Remainder 
over, was, becauſe this would make a Perpetuity; 
but here could be no Perpetuity, in Regard the whole 
Term was to determine whenever Lady Cotton ſhould 
die, juſt as if ſhe had made a Leaſe of her Jointure 
Lands to a Truſtee for ninety-nine Years, if ſhe ſo 
long lived, in Truſt for A. and the Heirs of his Body; 
but if 4. ſhould die without Heirs of his Body, living 
Lady Cotton, then to B. this had been good. Ideo quer. 
tho' it ſeems rather to be a good Limitation of the 
Truſt, and within the Reaſon of the Duke of Nor- 
folk's Caſe, and the ſeveral other ſubſequent Reſolu- 
tions grounded thereupon. 
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D E 


Term. S. Michaelis, 


— — r . 


2 4 


Gf 191. Sir Edward Manſell, Bart. Plaintiff; 
Lord Chan- | 

el Kine Rawleigch Manſell, Eſq; 2 

Lord Chie 9 
8 2 i 5 Defendants. 


mond, Lord 

Chief 3 

1 T Dward Vaughan, Eſq; ſeiſed in Fee of Lands in Car- 

ſupporting marthenſhire of 1630 J. per Annum, made his Will 
Rong dated the zoth of November 1683, and deviſed the Pre- 

joining to de. miſſes to Truſtees (Sir Edward Manſell and Arthur Manſell) 


ſtroy them, 


zuilty of 2 and their Heirs, to the Ule of his Siſter Dorothy Loyd 


nog ng _ Widow for her Life, Remainder to the {aid Truſtees 
ruſt, an 


no Diverſity and their Heirs during the Lite of Dorothy, in Truſt 
whether the to preſerve contingent Remainders, Remainder to the 
be volunta- Uſe of the firſt, &c. Sons of Dorothy in Tail Male 
2 ſucceſſively, Remainder to the Uſe of the Teſtator's 


valuable 


Conſidera- Couſin Edward Manſell in Fee; ſoon after which the 
Wit * Teſtator dying without Iſſue, Dorothy Loyd the Devi- 
ſee for Life, enters and intermarries with Sir Edward 
Manſell the Plaintiff's Father; afterwards Sir Edward 
Manſell and Dorothy his Wife, together with Edward 
Manſell the Remainder- man in Fee, join in a Feoftment 
to Truſtees to the Uſe of Sir Edward Manſell the Huſ- 
band of Dorothy and his Heirs, and covenant by the 


1 ſame 
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ſame Indenture to levy a Fine at the next grand Seſ- 
ſions to be held for the County of Carmarthen, to the 
ſame Truſtees, and to the ſame Uſes. The Truſtees 
for preſerving the contingent Remainders in the Will, 
by Indentures of Leaſe and Releaſe dated the 23d and 
24th of July 1686. conveyed the Premiſſes to Sir 
Edward Manſell the Huſband of Dorothy in Fee, the at 


that Time being enfient with a Son. On the 7th of 


Auguſt following, Dame Dorothy had Iſſue by Sir Ed- 
ward Manſell her Huſband, a Son, the Plaintiff (now ) 
Sir Edward Manſell, and afterw ards ſeveral other Chil- 
dren 3 ſubſequent to which Sir Fdward Manſel! the 
Father made his Will, and being ſeiſed in Fee of di- 
verſe other Lands beſides what was the Vaughan Eſtate, 


deviſed all his Lands and Tenements in general Words 


to his Son the Plaintiff for Life, Remainder to his firſt, 
Tc. Sons in Tail Male ſucceſſively, Remainder to the 
ſecond Son of Sir Edward Manſell by Dorothy for Lite, 
with Remainder to his firſt, Wc. Sons in Tail Male ſuc- 


ceſſively, and died leaving ſeveral Sons. Dame Dorothy 
his Wife alſo died. 


The Plaintiff the eldeſt Son of the Marriage being 
barred at Law of his Remainder in Tail by the join— 
ing of the Truſtees before his Birth, brought his Bill 
to have the Benefit of the Will of his Uncle Edward 
Vaughan, whereby the Premiſſes were deviſed to his 
Mother Dorothy for Life only, Remainder to Truſtees 
during her Life to preſerve contingent Remainders, 
with Remainder to her firſt Son the Plaintiff in Tail; 
and that the Plaintiff might have the Benefit of the 
Settlement, and be reinſtated in the Premiſſes, as if 
there had been no Breach of Truſt. OS 


This Point, (vs.) Whether Truſtees for preſerving 
contingent Remainders joining before the Birth of 


a Son in deſtroying them, were guilty of a Breach of 


Truſt? 
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tho' this had not been before judicially determined, 
yet it ſeemed to the Court, in common Senſe, Reaſon 


and in Order to deſtroy it, how can this be otherwiſe 


had been intruſted only to preſerve. Indeed, where an 


Ann. r 


Truſt? being a Matter of great Conſequence, was re. 
ſerved for the Opinion of the Court, who now, with 
the Concurrence of the Lord Raymond Chief Juſtice of 
B. R. and the Lord Chief Baron Reynolds, decreed the 
{ame to be a Breach of Truſt in them. And herein, 


1ſt, It was reſolved, that the Feoffment and Fine 
by Sir Edward Manſell and Dorothy his Wife did not 
deſtroy the contingent Remainders to the firſt, Cc. 
Sons of Dorothy, but that the Right to the Freehold in 
the Truſtees did ſupport them. | I 


2dly, That when the Truſtees joined in the Leaſe 
and Releaſe to Sir Edward Manſell (the Plaintiff's Fa- 
ther) and his Heins, this deſtroyed the contingent Re- 


mainders. 


Za, That the joining of the Truſtees to deſtroy 
ſuch Remainders was a plain Breach of Truſt; and 


and Juſtice, to be capable of no other Conſtruction : 
For when Truſtees are appointed to preſerve an Eſtate 
in a Family, and for no other Purpoſe, and they, in- 
ſtead of preſerving it, do a wilful Act with an Intent, 


than a plain Breach of Truſt, or how can it be ren- 
dered clearer than by barely putting the Caſe? 
Should the Court hold it no Breach of Truſt, or 
paſs it by with Impunity, it would be making Pro- 
clamation, that the Truſtees in all the great Settle- 
ments in England were at Liberty to deſtroy what they 


Eſtate 1s limited to A. for Life, Remainder to his firſt, 
Tc. Sons in Tail, tho' it be a plain Wrong and Tort 
in him to do any Act which will deſtroy thoſe contin- 
gent Remainders before the Birth of a Son, notwith- 
1 ſtanding 


avs 0 - =. 
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ſtanding his legal Power of doing ſo, yet as in this 

Caſe there is no Truſtee, there can be no Truſt, nor 

conſequently any Breach of Truſt, and therefore a 

Court of Equity may have no Cognizance of ſuch a 

Caſe, nor Handle for Relief, the Matter being left pure- 

ly to the Common Law. But to prevent this Incon- 

venience, has the Remedy of appointing Truſtees been 

iavented, on Purpoſe to diſable the Tenant for Life from 

doing ſuch Injury to his Iſſue, which is not a very old 

Invention. Now, as it was a Tort in the Tenant for 

Life, (where there were no Truſtees) to deſtroy con- 
tingent Remainders, ſo muſt it more plainly be one in 

Truſtees to join in the Deſtruction of them, being con- 
trary to their Truſt, upon which Account only is ſuch 

Act of theirs puniſhable in a Court of Equity. 


Then as to the Remedy: Had the Premiſſes been con- If the Fer- 
| . , . ſons claim- 
veyed to one without Notice and for a valuable Conli- ing under 


deration, ſuch Purchaſer muſt have held the Lands diſ- Preh 
charged of the Truſt, and the Son of the Marriage who have Notice 


was injured by the Breach of Truſt, have taken his Re- > an 


. they are ſub- 
medy againſt the Truſtees only, who would have been je& to the 


: 0 ſame Truſt ; 
decreed to purchaſe Lands with their own Money, equal , if the 


in Value to the Lands fold, and to hold them upon the Conveyance 


lame Truſts and Limitations as they held thoſe fold b ante 


| Y ry, or with- 
them. But even in Caſe of a Purchaſe, if the Purchaſer out a valu- 


had Notice of the Truſt which the Truſtees were ſubject 1 


ration; 


to, as annexed to their Eſtate, ſuch Notice would have bt Hor a 


valuable 


made him liable to the ſame Truſt; ſo if there had Conſidera- 
been a voluntary Conveyance made of this Eſtate, tho ih Ne. 
without Notice, the voluntary Grantee would have 


tice, the 
ſtood in the Place of his Grantors, and have been liable „ held the 
to the Truſt, in the ſame Manner as the. Truſtees Land diſ- 
themſelves were: But in the preſent Caſe it is much or! ny 
ſtronger; for here was not only Notice of the Truſt, muſt buy and 


: / ſettle other 
but the Conveyance itſelf voluntary, and made to Land to the 


Sir Edward Manſell the Plaintiff's Father (who was the ſeme Uſes. 
Vol. II. 7 R Tenant 
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(a) Vol. I. 
28, 


as Counſel ; it being there declared by Lord Harcourt 


im 


Tenant for Life) and was himſelf Particeps criminis, 
nay one for whoſe Sake and Intereſt all this had been 
done. So that the Lands conveyed by theſe Truſtees 
muſt now remain liable to the ſame Truſts, as they 
were when the Truſtees joined in the Conveyance to 


Sir Edward Manſell. 


As to what has been mentioned from Pollexfen's Rep, 
250. © that Truſtees were never puniſhed in Equity 
* when they broke their Truſts,” that was ſaid by Mr. 
Pollexfen when of Counſel, & arguendo only; and it is 
obſervable, that ſtill this Saying admits it to be a Breach 
of Truſt, which of Courſe ſeems puniſhable in a Court 
of Equity. However, to outweigh this, there 1s the 
Caſe of (a) Pye and Gorge reported in Salk. 680. which 
is of greater Authority than the Dictum of Pollexfen 


(tho' not decreed, as the Book ſays) that Truſtees for 
preſerving contingent Remainders are puniſhable as 
for a Breach of Truſt, if they join in a Conveyance 
to deſtroy them: And for Fynglefield's Caſe in 1 Vern. 
443, 446, where there was a Deſtruction of a con- 
tingent Remainder, that was determined only upon 
the Fraud appearing therein; beſides, there being no 
Truſtees, there could be no Truſt, nor conſequently 
any Breach thereof. | 


It has been contended, that tho' in all Settlements 
on Marriage, or for other valuable Conſideration, it 
would be a Breach of Truſt in the Truſtees to join in 
the deſtroying contingent Remainders, yet it is other- 
wiſe in Cale of Remainders created by a Will, or o- 
ther voluntary Settlement; but in Reality it is as 
much a Breach of Truſt in one Caſe as in the other; 
it cannot be denied, but that if I make a voluntary 
Conveyance in Truſt for my ſelf, and my Truſtees ſell 
the Eſtate, or convey it to another for any valuable 

I Conſideration 


*** C0 _— 2 FEES -- 
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Conſideration, without Notice, I have, notwithſtanding, 
a Remedy againſt them for this Breach of Truſt; and 
whether they do it by a voluntary Conveyance, or nor, 
is not material, for {till every Truſtee ought to be 
faithful to his Truſt. | With regard to the Caſe of Ely 
[or Elſe | verſus Osborn, 2 Vern. 7 54. where the Marriage 


Settlement was to the Uſe of the Husband for ninety- 


nine Years, if he ſo long lived, Remainder to Truſtees 
during the Life of the Husband to preſerve contingent 
Remainders, Remainder to the Wite for her Jointure, 
Remainder to the Heirs of the Body of the Husband 
by the Wife, Remainder to the right Heirs of the 
Huſband ; which Settlement was made by the Huſ- 
band, and he having two Sons, joined with his Wife, 
his eldeſt Son, and the Truftees, in a Fine, upon which 
it being objected that this was a Breach of Truſt in 
the Truſtees, the Court 1s {aid to have held it was not ; 
for that the firſt Son was in Equity as Tenant in Tail, 
and he having joined with the Truſtees, made it no 
Breach of Truſt: The (a) Report of this Caſe is not ſa- 


tisfactory; it cannot be ſaid that the eldeſt Son, where chi 


the Remainder 1s limited to the Heirs of the Bod 

of the Husband by the Wife, can, during the Life of 
the Husband, have any Eſtate veſted in him in Equi- 
ty, more than he has at Law, for Nemo eſt heres vi- 


ventis *;| And as to that of (b) Winnington verſus Fo- () Vol. I. 
536. 


ley, where Lands were ſettled on Marriage to the Huſ- 
band for ninety-nine Vears, if he ſhould ſo long 
live, Remainder to Truſtees to preſerve contingent 
Remainders, Remainder to the firſt, &c. Sons of the 
Marriage in Tail Male ſucceſſively, Remainder to the 
firſt, c. Sons by any other Marriage in Tail Male; the 
Husband had a Son, the Wife died, and the Son being 
about an advantageous Match, the ſurviving Truſtee 
apprehending himſelf to be a Truſtee for all the Sons, 
would not join in a Recovery without a Decree, which 
was accordingly had, directing him to join therein ; 

One 


* Note; I particular Caſe was obſerved only | by Lord Raymond. 


(a) See Vol. I. 
87. where 
s Caſe is 

reported dif- 
ferently. 
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One Reaſon of that Decree was, for that this, by ma- 
king the Son Tenant for Life inſtead of Tenant in Tail, 
would be a Means of preſerving the Eſtate the longer 
in the Family; but Lord Macclesfield (then Chancellor) 
moreover obſerved, that the Wife of Mr. Winnington 
the Father being dead, there could be no more contin- 
gent Remainders within the Conſideration of the Mar- 
riage Settlement, and therefore it was reaſonable to de- 
cree the Truſtee to join. But in the preſent Caſe there 
are none of theſe Circumſtances, no Decree for the 
Truſtees to join, could poſſibly have been obtained here. 


With Regard to the Caſe of Pye and Gorge (men- 
tioned above) where a third Perſon {ſettled Lands on 
the Huſband for ninety-nine Years if he ſhould ſo long 
live, Remainder to Truſtees and their Heirs during the 
Lite of the Huſband, to ſupport contingent Remainders, 
Remainder to the firſt, Wc. Son of the Huſband by the 
Marriage, Remainder to the right Heirs of the Huſ- 
band; the Huſband, Wife and Truſtees joined in a 
Sale of the Premiſſes; after which the Huſband and 
Wife dying without ever having had Iſſue, a remote 
Heir brought his Bill to be relieved againſt this Con- 


veyance as a Breach of Truſt, which Bill was diſmiſſed, 


for that {uch remote Heir was not intended to be pro- 
vided for by that Settlement; to bring that Deter- 


mination to this Caſe, it muſt be ſuppoſed, that if a 


Son had afterwards been born, the Lord Chancellor would 
not have declared it a Breach of Truſt; whereas his 

Lordſhip did there actually declare it to be a dangerous 
Experiment for Truſtees in any Caſe to deſtroy Re- 


mainders which they were appointed by the Settlement 
to preſerve. 


The Caſe of Plat verſus Sprigg, 2 Vern. 303. where 
a Man having mortgaged and incumbered his Eſtate, 


: ſettled it on himſelf for Life, Remainder to Truſtees 


during his Life, to preſerve contingent Remainders, 
I Remainder 
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Remainder to his Wife for Life, Remainder to their 


frſt, Oc. Son in Tail; the Huſband having no Iſſue 
articled to fell to one, who brought his Bill for a 
ſpecific Execution of the Articles, and to compel 
the Truſtees to join in Conveyances; and it appear- 
ing that the Mortgagee threatned to enter, and fore- 
cloſe, and the Wife of the Vendor conſenting in 
Court to a Sale, the Truſtees thereupon were de- 
creed to join: Now .it is to be_obſerved, Firſt, That 
there did not appear in this Cale ever to have been 
Iſſue. Secondly, That the Mortgagee might have 
{wallowed up all by his Mortgage. And, Thirdly, 
That (as was done in the Caſe of Winnington verſus 
Foley) the, Truſtees were decreed to join ; whereas no 
ſuch Circumſtances are found in the preſent Caſe : 
Beſides, where the Huſhand and Wife were much in 
Years, had no Proſpect of Iſſue, and the Eſtate in 
Debt, the Courts may perhaps have formerly gone 
ſo far as to decree Truſtees to join in a Sale, which 
however was going too far; but the principal Caſe 


appears with a quite different Aſpect, the mar- 


ried Couple young, the Wife enfient when the 
Truſtees joined to bar the Remainders, and the 
Conveyance by the Truſtees made on Purpole to 
bar this Child then ſo near its Birth: So that were 
there no Precedent for Relief, yet the Reaſon and Ju- 
{tice of the Caſe is fo ſtrong, that unleſs Precedents 
could be produced in the very Point againſt it, the Ac 
of the Truſtees ought to be deemed a Breach of Truſt, 


and puniſhed as ſuch; and therefore the Land in the 


Hands of the voluntary Grantee muſt be affected with, 
and liable to, the Truſt. 


Let all Parties join in making ſuch an Eſtate to the 
Plaintiff, as he would have been intitled to under 
Mr. Vaughan's Will, if theſe contingent Remainders 
had not been deſtroyed, that is, an Eſtate in Tail 


Male, Oc. 


Vol. II. 78 Edward 


n. 
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Caſe 192. Edward Stanley, Plai utiſf; 
Argument of a : "WE he | 
Toon , John Leigh _ | 
in) * flrator of Francis Leigh 
2 the | „ Deſeud. 
by Bill of Revivor, and [endants. 
Chriſtopher Huſſey, 


. HE Cafe is this: Dorothy Lennard poſſeſſed of Lands 
OE bs bn in Surrey for the Reſidue of a Term of 500 Years, 
4. for Life, on the 29th of July 1729 made her Will, and deviſed 
his fr, Se, theſe Lands to the Defendant Huſſey for the Remainder 
Son in Tail of the Term, in Truſt to raiſe Money by Sale or Mort- 
ucceſſive- ; . 

ly, Remain- gage to diſcharge her Debts and Legacies, and after 
Pane Payment thereof, to permit her Nephew Francis Leigh 
and if 4. and his Aſſigns to receive all the Rents and Profits of 
ſalt ave the Premiſſes (deducting an Annuity of 100 J. per 
nor Daugh- Annum given to her Mother) for ſo long of the ſaid 
5%. , Term as he ſhould happen to live, and after his De- 
dies having ceaſe to the Uſe of the firſt Son of Francis Leigh, and 
gever bach a the Heirs Male of the Body of {ſuch firſt Son, and in 


rang uh Default thereof, to the ſecond and other Sons of Fray- 
_ o J.. cis Leigh ſeverally, and reſpectively in Order and Courſe 
'» good. as they ſhould be in Seniority of Age, and Priority of 
Birth, and the ſeveral Heirs Male of the reſpective Bo- 

dies of {uch Son and Sons; and in Default of ſuch Iſ- 

ſue, to the Uſe of the Daughter and Daughters of 

Francis Leigh, and if more than one, to be divided a- 

mongſt them Share and Share alike at their Ages of 

twenty- one or Marriage; and in Default of Daughters, 

or in Caſe of their Death before their Age of twenty- 

one or Marriage, then to the Uſe and. Behoof of the 
Plaintiff for the then Reſidue of the Term. The Te- 

ſtatrix gave her Mother an Annuity of 100 J. per 

Annum for her Life, and to the Plaintiff 200 J. be- 

I ſides 
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ſides ſeveral other Legacies, making Francis Leigh Exe- 
cutor. 


The 10th November 1729 the Teſtatrix died, and 
the Defendant Huſſey declining to act, Francis Leigh 
entered on the Leaſehold Premiſſes, and poſſeſſed other 
Parts of the perſonal Eſtate. The Teſtatrix being in- 
debted to the Plaintiff in 500 J. on Bond, he brought his 
Bill for an Account of the perſonal. Eſtate, and for a 
Satisfaction of his Debt and Legacy; and after Satiſ- 
faction of all the Debts and Legacies, that ſuch Surplus 
of the Leaſehold Eſtate as ſhould not be ſold for that 
purpoſe, might be ſettled according to the Will, in- 


ſiſting that the Limitation to him of the Leaſehold E- 


{tate was a good Limitation. 


Francis Leigh by his Anſwer inſiſted that the Limi- 
tation of the Leaſehold Eſtate to the Plaintiff was void, 
and that if the ſaid Francis Leigh ſhould die without 
Iſſue, it would go to his Executors. 


Upon the firſt Hearing of this Cauſe, iſt December 

1731, the uſual Directions were given for taking an 
Account of the Teſtatrix's Eſtate, and of her Debts and 
Legacies, for Sale of fo much of the Leaſehold Eftate 
as ſhould be neceſſary for the Payment of ſuch Debts 
and Legacies; and the Conſideration how the Surplus 
of the Leaſehold Eſtate ſhould go after the Death of 
Francis Leigh without Iſſue, was reſerved till after that 
Contingency happened. 


The Contingency has ſince happened by the Death 
of Francis Leigh, without having had any Iſſue, and 
the Cauſe has been revived againſt the now Defendant 
Sir John Leigh his Adminiſtrator ; and being brought a- 
gain to Hearing for DireCtions as to the Point reſerved 
by the former Decree, the Queſtion is, whether the 
Limi- 
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a Perpetuity. 


Definition of A Perpetuity, as it is a legal Word or Term of Art, is 


Limitation of the Truſt of the Leaſehold Eſtate to 560 
Plaintiff by the Will of Dorothy Lennard be a good, or 
void Limitation ? 


I am of Opinion it is a good Limitation, and that 
the Truſtee the Defendant Huſſey ought to allign the 
Reſidue of the Term to the Plaintiff, 


To make this Limitation void it muſt be aſſerted, 
that it tends to a Perpetuity : Now, in Order to ex- 
amine this Aſſertion, let us ſee what is a Perpetuity. 


the limiting an Eſtate either of Inheritance or for 
Years, in {uch Manner as would render it unalienable 
longer than for a Life or Lives in Being at the {ame 
Time, and ſome ſhort or reaſonable Time after. I 
have joined Eſtates of Inheritance and for Years toge- 
ther, becauſe the Law does equally abhor what is cal- 
led a Perpetuity in the one as in the other; the Reaſon 
of which Abhorrence is, the Miſchief that would ariſe 
to the Publick from Eſtates remaining for ever, or for 
a long Time unalienable or untransferrable from one 
Hand to another, being a Damp to Induſtry, and Pre- 
judice to Trade, to which may be added the Inconve- 
nience and Diſtreſs that would be brought on Fami- 
lies whoſe Eſtates are ſo fettered: Now this Inconve- 
nience and Miſchief are the ſame, let the Right or In- 
tereſt in the Eſtate to be limited be what it will. Had 
this been conſtantly attended to, there would not have 
been ſuch a Diſtinction in the Doctrine of Perpetui- 
ties between the Limitation of a Fee- ſimple Eſtate, and 
that of a Term for Years, as hath ſometimes been 
made. If any Diſtinction was to be allowed, I ſhould 
have thought the Law would rather, or with more 
Strictneſs, have guarded againſt Perpetuities in Fee- 
ſimple Eſtates, than in Terms, ſince there might be an 
indefinite Perpetuity in an Inheritance; but there can 


I be 


_— aer be | a 0 * beet L Wy z 
De Term. J. Michaelis, 1732. 621 


——_— 
— 


6 


be no ſuch Thing in a Term, the Expiration thereof 


putting an End to all Limitations whatſoever carved 
out of it. 


But the blending the old Notion of the Infirmity 
or Meanneſs of an Eſtate for Years (by the Common 
Law always in the Power of the Freeholder) with 
the Notion of a Perpetuity, Things diſtinct in their 
Nature, (I conceive) begot confuſed Ideas, and it was 
thought a Man might not have ſo much Power over a 
Term for Years, as over a Fee-fimple Eſtate. This 
Diſtinction is exploded in very ſtrong Terms by the 
Lord Nottingham, in the Duke of Norfolk's Cale (a), (e) See the 
where he calls it © a Diſtinction in Words, and ſays, Can C. 
„there is no real Difference but what Mankind will and there 
laugh at; ſhall not a Man, faith he, have as much © a 
Power over his Leaſe as over his Inheritance? This 
were an Abſurdity altogether inſuperable.” Now it 
cannot be pretended but that the {ame Limitations as 
are in the preſent Caſe, which is of a Term, would 
have been good if they had been of an Inheritance, 
and yet that would have gone a little farther to- 
wards a Perpetuity; for the Sons, though not in 
eſſe, muſt all have taken one after another, and none 
of them could have barred the Remainders but by a 
Recovery, which requires Time, and cannot be done 
in an Inſtant ; whereas in this Caſe, the firſt Son would, 
upon his Birth, have had the whole Reſidue of the 
Term ſubject to the precedent Intereſt veſted in him, 
and 1t could never have gone over to any in Remain- 
der, if he had died before his Age of twenty-one, 
but his Executors or Adminiſtrators would have had 
it, who could have aliened or aſſigned it inſtantly. If 
he had lived till twenty-one, ſo might He have done. 
This  therefore-farther from a Perpetuity than if the 
like Limitations had been of a Fee-ſimple Eſtate. 
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The com- 
mon Courſe 
of ſettling 
Terms for 
Years, 


Deviſor did intend a Perpetuity, it would be very 


Ry 


Again, Let us ſee what is the common Courſe of 
ſettling Terms for Years, to which great Regard is to 
be had, and of which having informed my ſelf, I 
find it uſual in Marriage Settlements to limit them 
thus: To Truſtees for the whole Term, in Truſt to 
permit the Huſband and Wife and the Survivor, to re- 
ceive the Rents and Profits during ſo long of the 
Term as they ſhall live, and after the Death of the 
Survivor, to permit the firſt Son of the Marriage to 
receive the Rents and Profits till he attains twenty- 
one, and if he attains that Age, then the Truſtees 
to allign the Reſidue of the Term to him; but if 
ſuch firſt Son dies under twenty- one, then in Truſt 
for the ſecond and other Sons in like Manner, and if 
no Sons, then in Truſt for the Daughters, or any 
other Perſon as ſhall be agreed between the Parties. 
This too is apparently going farther towards a Perpe- 
tuity than the preſent Deviſe. 


But it is objected, that the Deviſor, by the Limita- 
tions over in Default of Heirs Male of the firſt Son, in- 
tended a Perpetuity, and ſuch Intention of his ſhall 
make the farther Limitations void. Now {uppoling the 


{trange, if for that Reaſon only, the Law ſhould 
make thoſe Limitations void; for if they do not really 
tend to a Perpetuity, the Bounds which the Law has 
{et to extraordinary Deviſes, or Limitations of Terms 
for Years, are not tranſgreſſed, nor are its Rules vio- 
lated ; {o that the Intention is vain and fruitleſs, and 
conſequently can or ought to have no Operation at 
all. But I think it cannot be affirmed, that the De- 
viior in the preſent Caſe had any ſuch Intention, if 
he knew the Law, he could not intend it : He takes 
Notice that his only Intereſt was a Term, and the Li- 
mitation of the Truſt of that Term to the firſt Son 
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of F. Leigh, and the Heirs Male of ſuch firſt Son 
in Contingency (if the Contingency happened, and 
there was a Son) would abſolutely have given his Son 
the whole Re ſidue of the Term, ſubject to the pre- 
cedent Limitations; for the Words to the firſt Son and 
the Heirs Male of his Body, do not operate as a Limita- 
tion of the Time or Duration of the Eſtate, but as an 
abſolute Ditpoſition of the Term, agreeable to what 
the Lord Nottingham ſays in the Duke of Norfokk's 
Cale p. 34. and though in Wills the Law preſumes a 
Man to be inobs concilii, and will effectuate his Inten- 
tion, in limiting an Eftate where he has expreſſed him- 
ſelf improperly; yet will he not be preſumed to be 
ignorant of the legal Operation of Words made ule of 
in one of the Limitations, in order to defeat the other 
this would be raiſing a Preſumption to a quite con- 
trary Purpoſe from what the Law intends. 
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Another Objection to the Plaintiff's Title is, that 
the Limitation to him 1s poſtponed to the Sons of 
F, L. and to the Daughters arriving to twenty-one or 
Marriage; and (ſay they) there might have been a poſt- 
humous Son, and if no Son, a poſthumous Daugh- 
ter, or one who might not live to twenty-one or Mar- 
riage, and ſo the Contmgency, on which the Limita- 
tion to the Plaintiff was to take Effect, might not hap- 
pen within the Compaſs of a Lite. 
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As to the Caſe of a poſthumous Child, that is a 
Contingency which muſt happen within a ſhort Time 
after the Death of the Father; and this Objection was 
taken Notice of and diſallowed by the Lord Cowper in 
Higgins and Dowler, which I ſhall have Occaſion to 
mention more largely by and by; beſides, a longer 
Time, a Year beyond a Life, was allowed in the Cale 
of Loyd and Carew, adjudged in the Houſe of Lords, 
Shower's Caſes in Parliament 137. As to a Daughter's 

arriving 
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arriving at twenty-one or Marriage, that is a Contin- 
gency which muſt happen within a reaſonable Time 
after the Death of the Father, and indeed prevent the 
Power of Alienation no longer than the Law would 
do if there were no ſuch Contingency expreſled, as 
(2) Be the it (a) has been held in this Court. This Objection there. 
4x verſus fore, that the Contingency on which the Plaintiff's 
Stains, ante Title is to depend, might not happen ſtrictly within 


"A the Compaſs of a Life, is of no Weight. 


Let us now ſee what Authorities there are on one 
Side or the other to guide us in the preſent Caſe: All 
thoſe then adjudged which any ways concern the pre- 
{ent Queſtion, were taken Notice of and thoroughl 
canvaſſed in the Duke of Norfolk's Cale; I ſhall men- 
tion but few of them, and refer to the Book for the reſt. 


I obſerve, that tho' the Caſe of Child and Baily, which 
may be urged as an Authority for the Defendant, 1s 
not only denied to be Law by the Lord Nottingham in 
the Duke of Norfolk's Caſe, but alſo by the Court of 
King's Bench Mich. 5 W. & M. Lamb and Archer, Salk. 
225; yet there are two others which the Lord Not- 

See his Ar- tingham admits, and goes ſo far as to call plain and 
20. clear, and they are theſe : If a Term be limited to a 

Man for Life, and after to his firſt and other Sons in 

Tail ſucceſſively, and for Default of ſuch Iſſue, the 

Remainder over, ſuch Remainder is void, tho' there 

never were a Son born, for that looks like a Perpetui- 

ty, Sir William Backhurſt's Cale : Vet one Step farther, 

(4) 1 Mod. (ſays he) and that is (b) Burgiſs's Caſe, where a Term 

wh being limited to one for Life, with contingent Re- 

mainders to his Sons in 'Tail, with Remainder over to 

his Daughters; though he had no Son, yet becaule it 

was foreign and diſtant to expe& a Remainder after 

the Death of a Son to be born without Iſſue, that having 

a Proſpect of a Perpetuity, was alſo adjudged to be void. 


2 I muſt. 
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I muſt obſerve as to the firſt of theſe Caſes, which 
is that of (a) Backurſt verſus Bellingham, reported in Poll. (a) or Back- 
zz, the Remainder of the Term held to be void was %% 
after Limitations to a great many Perſons, and to 
their firſt and other Sons reſpectively, and the Heirs 
Male of their reſpective Bodies; nor does it appear by 
Pollexfen's Report, but that ſome of thoſe contingent Li- 
mitations to the firſt and other Sons had veſted, or if 
they had not, {till that Particular is not taken Notice of: 
The ſecond indeed, (wiz.) that of Burgiſs and Burgiſs, 
reported in 1 Mod. 115. 1 Chan. Ca. 229. and Poll. 40. 
is a full Authority for the Defendant in this Caſe ; 
but then it is to be conſidered, that this was a De- 
cree of Lord Nottingham's own, and at the Time when 
the Principle laid down by him afterwards in the Duke 
of Norfolk's Caſe, of a Man's having as much Power 
over a Term as over an Inheritance, had not obtained, 
nor is it very probable that it did occur to him; be- 
ſides, it is eaſy to imagine he would make large Con- 
ceſſions, in order to lefſen the Number of the Reſo- 
lutions which he was to encounter in the Duke of 
Norfolk's Caſe: Theſe Conceſſions too were made in the 
firſt Argument; and any one that reads his ſecond Ar- 
gument, will find that he grows ſtronger in his Opi- 
nion upon that Point, of a Man's having as much 
Power over a Term as over an Inheritance. After all, 
theſe Conceſſions or Reſolutions muſt be tried by the 
Reaſon given for them, which is ſingly in the firſt 
Caſe, that ſuch Limitations look like, and in the ſe- 
cond, that they have the Proſpect of, a Perpetuity; 
now it is very ſtrange, that the Limitation a Man 
makes of his Eſtate ſhould be void, becauſe it looks 
like a Perpetuity, when ſurely the Law muſt be 
formed on Realities, and not upon the Looks or Ap- 
pearances of Things; it is equally ſtrange, that ſuch a 
Limitation ſhould have a Proſpect of a Perpetuity, 
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which it is impoſſible ſhould ever terminate in a Perpe. 
tuity ; this I think is ſufficient to invalidate the Authori- 
ty of thoſe Reſolutions, eſpecially when they run counter 
to the whole Tenor of the Lord Nottingham's Reaſoning 
in the Duke of Norfolk's Caſe, and ſeveral other Reſo- 
lutions there cited, particularly Wood and Saunder; 
Caſe much relied on by him, which I ſhall mention 
by and by, and alſo to a Reſolution in Point in the 
Caſe of Higgins and Dowler, reported in Salt. 156, 2 
Vern. 600. but of which I have a farther Manuſcript 
Report. Now it is obſervable with Regard to this laſt 
Caſe, that though the two printed Books differ in word- 
ing the Limitations, yet they agree in the Point reſolved 
by the Lord Cowper, and the only one argued before him, 
which was, that the Limitations of the Truſt of a Term 
by a Marriage Settlement to the Father for Life, Re- 
mainder to the firſt and other Sons and the Heirs of 


their Bodies reſpectively, Remainder to the Daughters, 


were good, and there happening to be no Son, the Li- 
mitation to the Daughters would take Effect. 


This was upon a Demurrer to a Bill brought in Diſ- 
affirmance of the Daughter's Title, who was the only 
Iſſue of the Marriage; none of the Reports ſay what be- 
came of it, but all agree the Point was fo reſolved ; and 
by ſome Notes taken by Mr. Goldsborough the Regiſter 
then in Court, of which I have a Copy, it appears to 
have been really ſo; theſe ſay, that Lord Cowper, on ar- 
guing the Demurrer, declared the Reaſon why a Re- 
mainder after an Eſtate-tail of a Term is accounted void, 
to be, : becauſe an Eſtate is veſted ; but at the ſame Time 
declared, that if the Contingency did not happen, 10 
as the Eſtate did never veſt, the Remainder was good ; 
yet He over-ruled the Demurrer, and directed, that when 
the Cauſe came on upon the Merits, Precedents ſhould 
be produced. By this it appears, that the Opinion of 
the Court was according to the Reports, and that the 

I over- 
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over-ruling the Demurrer was only in order to a more 
ſolemn Determination of the Cauſe, and not from any 
Doubt in the Court, for the Manuſcript Report which 
I have ſays, Lord Chancellor took it with (a) great Clear- (a) Vide 
neſs, thar where the Limitation ever veſted in the — 
Son, the Remainder to the Daughter is void, but if 

there never was a Son, ſuch Limitation is good. As 

to what is ſaid at the End of the Caſe in Salk. that 

upon reading the Settlement it appeared to be, That 

in Default of Iſſue Male of the Body of the Huſ- 

band (that is the Father) then to the Daughters,” for 

which Reaſon the Limitation to the Daughters was 

held to be void; that could be no Ingredient in the 
Judgment of the Court; for on arguing a. Demurrer, 

the Court cannot go out of the Pleadings; this muſt 
therefore be a Miſtake, and I {uppole the Bill was read, 

and not the Deed. 


The Bill to which the Demurrer was put in was an 
amended Bill, and was thus, as I have it from the 
Record: 


The Plaintiffs were Executors of Alice Higgins, and 
Adminiſtrators of Henry Higgins her Son, and brought 
their Bill againſt the Truſtees of the Term, and the 
Adminiftrator of Mary the Wife, and Elizabeth the 
Daughter of Henry Higgins, upon this Caſe : Alice Hig- 
gins, as Adminiſtratrix of her Huſband Henry Higgins 
Senior, being poſſeſſed of a Term of 999 Years, in 
Conſideration of an intended Marriage between her 
Son Henry and Mary Dowler, demiſed the Premiſſes to 
the Defendants Lowe and Dowler for 860 Years, in 
Truſt for herſelf for Life, Remainder to Henry for 
Life, Remainder to Mary the intended Wife of Henry 
for Life, Remainder to the eldeſt Son of the ſaid 
Henry Higgins on the Body of the ſaid Mary to be 
begotten, his Executors and Adminiſtrators, who 


ſhould 
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ter the Death of Alice, Mary the Mother enjoyed the Pre- 


ſhould receive and take the Rents, Iſſues and Profits of 
the Premiſſes to his and their own Uſe during the then 
Reſidue of the ſaid Term; and for Default of Ifſue of 
the firſt Son, then that all and every the Sons of 
Henry begotten on the Body of Mary, their Executors 
and Adminiſtrators, and every of them, as they ſhould 
be in Seniority of Age, ſhould receive and take the 
Rents, Iſſues and Profits of the Premiſſes to their own 
Uſe during the Term; and for Default of Iſſue Male 
of Henry to be begotten on the Body of Mary, then 
that the Daughters of Henry begotten on the Body of 
Mary, ſhould receive and take the Rents, Iſſues and 
Profits of the Premiſſes for the Reſidue of the Term, 
equally to be divided between them; and in Caſe 
Henry ſhould have no Iflue on the Body of May, 
then the Rents, Iſſues and Profits of the Premiſſes 
ſhould be enjoyed by the Executors, Adminiſtrators 
and Aſſigns of Henry. The Marriage took Effect, and 
there was Iſſue of ſuch Marriage only a Daughter Eli- 
zabeth, who ſurvived her Father, and died inteſtate in 
the Life-time of Mary her Mother; Alice afterwards 
died, and made the Plaintiffs Executors of her Will, and 
the Plaintiffs had then got Adminiſtration to Henry ; at- 


miſſes many Years, and dying inteſtate, her Brother 
the Defendant Dowler was her Adminiſtrator. 


The Plaintiffs by their Bill inſiſted, that the Li- 
mitation to the Daughters, which was to ariſe in 
Default of Iſſue Male of the Marriage, and much 
more the other ſubſequent one to ariſe in De- 
fault of Daughters, were void both in Law and E- 
quity, and that they neither did nor could ſubſiſt, 
but that upon the Death of Henry Higgins and Mary 
his Wife, without any Son or Sons, the Leaſehold E- 
ſtate did reſult back to the Executors of Alice Higgins, 
from whom the Term came; therefore the Bill prayed, 

2 that 


| 


De Term. J. Michaelis, 1732. 


that the Defendants might aſſign the Premiſſes to the 
Plaintiffs, deliver up the Writings, and account for the 
Profits. On this Title ſolely it was that the Plaintiffs 
relied, and it is obſervable, that the Bill diſaffirms any 


Title in the Plaintiffs as Repreſentatives of Henry, by 


inſiſting that all the Limitations which were to arile 
in Default of Iſſue of the firſt Son were void, and 
conſequently that the implied Limitation to Henry 
and his Iſſue on the Body of Mary was void, as well 
as thoſe to the other Sons and Daughters : This was 
the Cale on which the Demurrer was argued, and 
over-ruled in the Manner I have now mentioned. The 
Defendants afterwards put in an Anſwer, by which 
it appears, that the Defendant Dowler was Adminiſtra- 
tor to Eligabeth the Daughter, and that the Admini- 
{tration to Henry, which had been granted to the Plain- 
tiffs, was repealed, and granted to the Defendant Dow- 
ler. With only this Variation, the Cauſe came on to 
be heard the 3oth of May 1708, and, as appears by the 
Regiſter's Book, the Court then declared, that as the 
Plaintiffs claimed the Reſidue of the Term only by way 
of a reſulting Truſt, the Limitation to Henry, his Ex- 
ecutors, Adminiſtrators and Aſſigns, was a ſufficient 
Diſpoſition to prevent a reſulting Truſt for the Be- 
nefit of Alice, and therefore diſmiſſed the Bill. 


Upon this State of the Caſe theſe Obſervations ariſe, 


1/7, That upon the Frame of the Bill the Point re- 
ported, (via.) whether the Limitation to the Daugh- 
ter was a good Limitation, came properly in Que- 
ſtion. 2dly, That the Plaintiffs did not rely on their 


Title as Repreſentatives of Henry, for they had diſaf- 


firmed it by their Bill, and had Reaſon to do fo, 
for though they got Adminiſtration to Henry, they 
could not hold it, but it was repealed, and granted to 
the Defendant Dowler. 3dly, That the Point deter- 
mined at the Hearing was conſiſtent with the Opinion 
of the Court on arguing the Demurrer, for it ad- 
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judged the Limitation to the Executors, Adminiſtra. 
tors and Aſſigns of Henry, a ſufficient Diſpoſition to 
prevent a reſulting Truſt, which could not be, if the 
Limitation to the Daughters and all thoſe to ariſe on 
Default of Iſſue of the firſt Son, as the Plaintiff in. 


ſiſled, were void. 


This is therefore a full Authority for the Plaintiff 
in the preſent Caſe, and ſo I think is the Cale of 
Wood and Saunders, Poll. 35. and cited (but ſhortly) 
by Lord Nottingham in the Duke of Norfolk's Caſe, fo. 
27. where the Truſt of a long Term is limited thus: 
To the Father for ſixty Vears, if he live ſo long, then 
to the Mother for ſixty Years, if ſhe live ſo long, 
then to Truſtees to aſſign to 7%n the Son, in caſe he 
ſurvived his Father and Mother, for the Reſidue of 
the Term, but if he died before Aſſignment, and left 
a Son, then to aſſign the whole Term to his eldeſt 
Son, and if no Son, then to his Daughter, if any; and 
if John died without Iſſue before Aſſignment, or ha- 
ving Iſſue, his Iſſue died before Aſſignment, then in 
Truſt for Edward the Son and the Beirs of his Body. 
John died without Iſſue in the Life-time of his Fa- 
ther, and then the Father and Mother died, Edward 
the Son ſurvivipg; the Queſtion was, whether the Li- 
mitation to Edward was good; and Edward dying, 
whether his Adminiſtrator was intitled or not? The 
Lord Keeper Brideman, aſſiſted by Mr. Juſtice Twiſden, 
Mr. Juſtice Rainsford and Mr. Juſtice Wild, agreed in 
Opinion, and declared, that the Eſtate limited to 
John being but in Nature of a Contingency, nothing 
ever velted in him, and that Wood and his Wife, as 
Adminiſtratrix of Edward the Son, were well in- 
titled to the Truſt of the Term, and decreed accord- 
ingly. Here were Limitations very near to the preſent 
Caſe, and the Directions to Truſtees to aſſign the whole 
Term to the eldeſt Son make no Difference; for ſo the 
Truſtees in the preſent Caſe muſt have done, as I have 
2 ſhewn 
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en — if hs had been an eldeſt or any Son 
born. But farther, in the Caſe cited there was a double 
Contingency precedent to the veſting the whole Truſt 
of the Term, (via.) not only John's dying without II- 
ſue before Aſſignment, but if he had Iflue, the dying 
of ſuch Iſſue before Aſſignment; if he had Iſſue a 


Son, that Son would not have taken at his Birth, as 


the Son of Francis Leigh would have done in the pre- 
ſent Caſe; but if he E died before he had or could 
have taken any Aſſignment of the Term, and the Fa- 
ther had died without any other Iſſue, the Truſt of 
the Term would have gone to Edward : Beſides, there 
is a dying without Iſſue of John precedent to Edward's 

raking, which perhaps might take in Grandchildren as 
well as a Son or Daughter. This Cafe was therefore 
ſtronger againſt Edward's taking, than the preſent a- 

gainſt the Plaintiffs ; but theſe Contingencies being of . 
Neceſlity to happen within the Compals of two Lives, 
and no contingent Eſtate ever reſting this ſolemn 


Reſolution held the Linutation to Edward to be a 
good Limitation. 


Upon the whole Matter, If I mould þ the 


Plaintiffs Bill as to the Point in Queſtion, it muſt be 
ſolely upon the Authority of the two Caſes, Bachhouſe 
verſus Bellingham, and Burgiſs verſus Burgiſs, fupported 
by no ſolid Reaſons, contradicted by other Authorities, 
and contravened by the common Courſe of Settlements 
of Terms for Years, which I ought not to overthrow, 
or any way weaken. 


I muſt "AID "A remain of the {ame Opinion I was, to 


decree for the Plaintiffs, that the Truſtee Chriſtopher Huf- 


| fey do convey the Reſidue of the Term unſold to himł. 


* See the Cafe of Sabberton verſus Sabberton, Mich. 1736, whete on a 
like Limitation over of a 


for the Opinion of the Judges of B. R. who certifying the Limitation 
to be good, the Lord Hardwicke in Mich. 1739 decreed agreeably 


thereto. 
DE 


perſonal Eſtate, a Caſe was made by Lord Talbot 
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1932 


Caſe 193. | Banks & al Creditors of Robert . Plaintiffs; 


At the Rolls. 


Sutton, ; 


fte John Sutton, Son and Heir of, 41 
Robert Sutton, and Margaret > Defendants. 
Sutton Widow of Rob. Sutton, 


* 
, Robert Sutton, Plaintiff ; 
2d, 
Margaret Sutton and others, Defendants. 
3 Margaret Sutton, Plaintiff 
15 fohn Sutton & al, Defendants. 


HE Caſe upon the Queſtion reſerved at the 


tion by Sir a : 
firſt Hearing, concerning the Claim of Dower 


of the Rolle, by Margaret Sutton the Plaintiff in the third Caule, 


That a Wi- is thus: 

dow ſhould _ 

be indowed of an Equity of Redemption, though the Mortgage was made in Fee before the 

2 her paying a Third of the Mortgage Money, or keeping down a Third of 
ntereſt. 


1 Peter 


——— 
— * 
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Aunnum, mortgaged the ſame in Fee to the late Chief 
Baron Ward for 42291. In April 1708. Hancock made 
his Will, whereby he deviſed his real Eſtate in Fee, 
and his perſonal Eſtate, to Sir William Ellis, in Truſt 
to pay his Debts and Legacies, and to bring up and 


educate Robert Sutton the Defendant's Huſband, until 


twenty-one or Marriage, and then to ſettle a Moie— 
ty of his Eſtate upon him and the Heirs of his Body, 
and the other Moiety to Flizabeth the Wife of the 
Plaintiff Banks, and the Heirs of her Body, with croſs 
Remainders, Remainder over ; the 'Teltator Peter Han- 
cock died; Sir William Ellis entered on the real Eſtate, 
proved the Will, poſſeſſed the perſonal Eſtate, paid 
off the Mortgage, and took an Aſſignment of it to a 
Truſtee for himſelf; 6th April 17 20. Robert Sutton at- 
tained his Age of twenty-one, married, and lived ſome 


Years afterwards; Sir William Ellis did not ſettle the 


Moiety of this Eſtate on Robert Sutton in Tail, as he 
was directed by the Will, but received Part of the 
Mortgage Money, by Perception of Profits : Robert 
Sutton died, and afterwards his Widow Margaret Sutton 
claims Dower, and brings her Bill ro redeem the Mort- 
gage, to be let into her Dower, and be paid her Ar- 
rears ſince the Death of her Huſband, offering to pay, 
or keep down, a Third of the Intereſt of the Mortgage 
Money remaining unſatisfied. | 


The Teſtator ſeems to have thought, that the Mort- 
gage might be paid, either by his perſonal, or by the 
Rents of his real Eſtate, before Robert Sutton ſhould 
come to twenty-one, and therefore directs the Truſtee 
Sir William Ellis, to convey a Moiety of the Eſtate, 
(which muſt be intended the legal Eſtate of the Pre- 
miſſes) to Robert Sutton at his Age of twenty-one or 
Marriage. But ſuppoſing that by that Time, the Mort- 

Vol. II. "=. gage 


Peter Hancock ſeiſed in Fee of Lands of 600 J. per 
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nn. 


gage was not ſatisfied, yet plainly Robert Sutton was 
intitled to the Redemption of the Mortgage. 


Two Queſtions ariſe on the preſent Caſe : 


1/2, Whether the Widow of a Tenant in Tail of a 


Truſt, to whom the legal Eſtate is by the Will di- 
refed to be conveyed at his Age of twenty-one, and 
who lives to that Age, ſhall have the Aid of Equity 
to Hop her to her Dower ? 


2dly, Whether the Widow of a Perſon intitled to 
an Equity of Redemption of a Mortgage in Fee, ſhall 


be let in to redeem, on a Claim of Dower ? 


If either of theſe Queſtions are with the Plaintiff 
Margaret, ſhe is intitled to a Decree. 


There has been a Difference taken in Equity = 
ſome, betwixt a Tenant by the Curteſy and Tenant in 
Dower, who have held that the former is more to be 
favoured ; but this is a groundleſs Diſtinction, and nor 
ſupported by the Reſolutions of the Court. It may 
be proper to conſider the Nature and Circumſtances 
of Tenancy in Dower, and of Tenancy by the Curteſy, 
and compare them together. 


1ſt, In 1 Iſt. 3 3. b. Lord Coke fays, that all Kinds 
of Dower were inſtituted for the Subſiſtence of the 
Wife during her Life; which Right of Dower is not 


only a legal bur a moral Right, as it was held by Sir 


John Trevor the late Maſter of the Rolls, in the Caſe 
of Lady Dudley and Lord Dudley, Precedents in Chan- 
cery 244. 2dly, The Relation of Huſband and Wite, 
as it is the neareſt, ſo is it the earlieſt, and therefore 
the Wife is the proper Object of the Care and Kind- 
neſs of the Huſband; the Huſband is bound by the 

1 Law 
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Law of God and Man, to provide for her during his 
Life, and after his Death, the moral Obligation is not 
at an End, but he ought to take Care of her Proviſion 
during her own Life. This is the more reaſonable, as 
during the Coverture, the Wife can acquire no Property 
of her own; if before her Marriage ſhe had a real E- 
ſtate, this by the Coverture ceaſes to be hers, and the 
Right thereto, whillt the is married, veſts in the Hut- 
band; her perſonal Eftate becomes his abſolutely, or 
at leaſt is ſubject to his Control; ſo that unleſs the has 
4 real Eſtate of her own (which is the Cate but of 
few) ſhe may by his Death be deſtitute of the Neceſ- 
{aries of Life, unleſs provided for out of his Eſtate, 
either by a Jointure or Dower. As to the Huſband's 
perſonal Eſtate, unleſs reſtrained by ſpecial Cuſtom 
(which very rarely takes place) he may give it all a- 
way from her; ſo that his real Eſtate (if he had any) 
is the only Plank ſhe can lay hold of, to prevenc her 
linking under her Diſtreſs; thus is the Wife ſaid to 
have a moral Right to Dower. The Huſband on the 
contrary has no Right to a Tenancy by the Curteſy, but 
from poſitive Inſtitutions or Proviſion of the Laws; 
his Right does not ariſe from the Relation of Huſband 
and Wife; for then every Huſband would have it, 
which is not ſo, nor doth the Huſband want it. If it 
be not his own Fault, (or at leaſt his Misfortune) du- 
ring the Coverture he is Maſter, not only of his own, 
but of his Wite's Eſtate; and by his Induſtry and 
provident Care may acquire Property ſufſicient, with- 
out any Part of her Eſtate, ro maintain himſelf after 


her Death; ſo that the Huſband's Tenancy by the 


Curteſy hath no moral Foundation, and is therefore 
properly ftiled a Tenancy by the Curteſy of England, 
that is, an Eſtate by Favour of the Law of England. 


Dower alſo is a legal Right created by Law; which 
ſettles the Quality of the Eſtate out of which the Wife's 
Dower 
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Dower ariſes, and likewiſe aſcertains the Quantum 
thereof. The Common Law ſays, a third Part is 74. 
tionabilis dos, and a ſpecial Cuſtom (which is lex loci) 
inlarges or abridges the Common Law of Dower, and 
gives the Whole, Half, or leſs than a Third. 1 Inſt. 
33. b. The Common Law likewiſe aſcertains Dower, 
with Reſpect to the Nature and Quality of the Huſ. 


| band's Eſtate; it ſays, the Wife's Dower mult come out 


of ſuch an Eſtate as would deſcend to the Iſſue of the 
Huſhand, by that Wife; and gives Dower of the 
Huſband's Seifin, though not actual, or reduced into 
Poſſeſſion. It annexes Privileges to Dower 3 as not to 


be liable to Diſtreſs for the Huſband's Debt to the 


King, much leſs for any due to the Subject; with ſe- 
veral other Privileges. Again, the Law fixes the Age 
when a Woman 1s dowable ; and (by the way) fixes it 
at ſuch a Time, as by the Courſe of Nature (at leaſt 
in this Part of the World) it ſeems impoſſible ſhe 
ſhould have Iſſue, or be pregnant, (vix) at nine Years 
old: But it is not ſo favourable to a Tenancy by the 


Curteſy; which it allows only in the Caſe of a Seiſin in 


Deed; it annexes no Privileges thereto ; and though 
the Huſhand may be Tenant by the Curteſy of a Com- 
mon ſans Number, of which the Wife 1s not dowable, 
yet that is, becauſe of its Indiviſibility, in which Cale, 


if Dower were allowed, it would be injurious to o- 


ther Perſons, and the Lands doubly charged; thus 
the Law, where it can juſtly do it, prefers the Title 
of Dower to that of Curteſy. 3 


z ally, Dower is alſo an equitable Right, and ſuch a one 
as is a Foundation for Relief in a Court of Equity; it a- 
riſes from a Contract made upon a valuable Conſidera- 
tion; Marriage being in its Nature, a civil, and in its 
Celebration, a ſacred Contract; and the Obligation is 


a Conſideration moving from each of the contracting 


4 Parties 
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parties to the other; from this Obligation ariſes an E- _ 
quity to the Wife, in ſeveral Caſes, without any pre- 2 
vious Agreement; as to make good a defective Execu- Executions 

. . of Powers 

tion of a Power, a defective Conveyance, or ſupply fr a ſoin- 

the Defect of. a Surrender of a Copyhold Eſtate; in ture gro- 
/ 1 , ö ther Provi- 

all which the Court relieves the Wife, and makes a fon for a 

Proviſion for her, where it is not unreaſonable or in- 1 x; od 

jurious with Reſpect to others: Indeed in the Cale of riage. 

the Huſband, Marriage, as it is a legal Conſideration, 

ſo is it an equitable one; but then it is not carried fo 

far in his Favour as in hers; and in the Caſes before 

mentioned, this Court would not ſupply a defective 

Title for the Huſband ; at leaſt I have not known it 


done. 


By the Common Law, where a Huſband had an in- 
heritable Eftate, it was Part of the Marriage Contract, 
that the Wife ſhould have her Dower, one Species of 
which was ad Oſtium Ecclefie. Litt. Sect. 3 9. When 
* the Huſband comes to the Church-Door to be mar- 
* ried, after Affiance or Troth plighted between 
* the Huſband and Wife, he endowes her,” which 
implies, that ſuch Endowment is before the Mar- 
riage compleatly folemnized ; and though my Lord 
Coke lays, ſuch Dower is after the Marriage ſolemnized, 

this is a Miſtake. Alſo by the Romiſh Ritual uſed here 

before the Reformation it appears, that all Marriages 

were celebrated ad Oſtium Eccles; ſo that it ſhould 
ſeem to be incumbent on the Huſband, if he could do 
it, to endow his Wife, and to ſpecify the Dower upon 
the Marriage, inſtead of which, the general Words of 
endowing with all his worldly Goods in the Office of Ma- 
trimony now in Uſe, have come in ; from whence it 
is to be inferred, that Dower is, and Time out of 
Mind has been, a Part of the Marriage Contract, when 
it came to be publickly ſolemnized; and if fo, a Right 
of Dower is founded in Contract, and is therefore an 
Vol. II. RS cn. equitable 
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equitable Right, to which a Tenant by the Curteſy 
has no Pretence. For this Reaſon I cannot but won. 
der how it ever came to be thought, that a Tenant by 
the Curteſy was intitled to Relief in Equity more, 
or farther, than a Dowreſs ; and particularly, that a 
Tenancy by the Curteſy might be of a Truſt-Eſtate, 
but not Dower; which is no leſs than a direct Oppo. 
{ition to the Rule and Reaſon of the Law, allowing 
Dower of a Seifin in Law, but not a Tenancy by the 
Curteſy, becauſe the Wife cannot gain an actual Sei. 
ſin, but the Huſband may; which Reaſon holds in a 
Truſt-Eſtate, for the Wife cannot gain or compel a 
Truſtee to convey the legal Eſtate to the Huſband, but 
the Huſband himſelf may; therefore, if any Diſtinc- 


tion is to be made, Dower (one would think) ought to 


be preferred to Curtely. HH SPM 


I admit the Lord Sommers decreed, in Sell and Clay's 
Caſe, 2 Vern. 324. that a Tenant by the Curteſy 
ſhould have the Benefit of a Truſt-Term attendant on 
the Inheritance, and denied it to a Dowreſs in thoſe 


of Lady Bodmin and Vandebendy, and Brown and Gibbs, 


which occaſioned ſuch a Diſtinction to be advanced; 
but it hath been exploded, or declared unreaſonable, as 


often as mentioned ever ſince, and the Lord Sommers 


himſelf, when the Caſe of Snell and Clay was urged 
in that of Brown and Gibbs, as an Authority for a 
Dowreſs, it being taken for granted that there was 
no Difference in Reaſon, between the Caſe of Dower 
and that of Curteſy: I ſay, Lord Sommers ſeems to 


admit there was no Difference; for he avoided the 


Authority of Snell and Clay, by ſaying, that Point of a 
Tenant by the Curteſy's having the Benefit of a Truſt- 
Term, was not debated in that Caule. 3 


But as ſuch a Diſtinction has been advanced, and 
the Boundaries of Relief in Equity to a Dowreſs are 
{LES | not 


* 5 > CT” as 
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not fixed, 1 will endeavour to find out, in what Prir- 
ticulars theſe Boundaries have, or have not been, alrea- 
dy eſtabliſhed ; and then ſee, whether Things might 
not be reduc ed to ſome Certainty, beginning with 
ſuch as have been ſettled. 


Firſt, A Dowreſs ſhall not have the Benefit of a 
Truſt-Term attendant on the Inheritance, againſt a 
Purchaſer ; this, after different Opinions of two Chancel- 
lors (Jefferys and Sommers) was lettled by the Judgment 
of this Court, and affirmed by the Houſe of Lords in 
the Caſe of Lady Bodmin and Vandebendy, reported in 
the Abridg. of Caſes in Eq. 219. where the other Books, 
in which it was then to be found, are referred to, and 
is fince reported in Preced. in Chan. 65. by the Name 
of Lady Radnor and Rotherham. It ſeems, that by 
the ſame Reaſon, as a Dowreſs {hall not have the Be- 
nefit of a Truſt-Term attendant upon the Inheritance 
againſt a Purchaſer of the legal Eſtate, ſo ſhe {hall 
have no Relief in Equity againſt a Purchaſer of the 
Inheritance of a Truſt-Eſtate; for in both Caſes the 
Purchaſer ought to be {afe. 


2dly, A Dowrels ſhall have the Benefit of a Truſt- 
Term attendant on the Inheritance, againſt an Heir ; 
though this was denied in the Caſe of Brown and Gibbs, 
Precedents in Chan. 97. by the Lord Sommers, and in 
Wray and Williams, 151 in the ſame Book, by the Lord 
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A Dowrefs 
{hall have 
the Benefit 
of a Truſt- 
Term a- 
gainſt an 
Heir, or De- 
viſee, but not 
againſt a 
Purchaſer. 


Keeper Wright, (though contrary to his own Opinion) 


he thinking "Pirnſelf bound by the Judgment in the Caſe 
of Lady Bodmin and Vandebendy. 'The ſame Queſtion 
came * to be conſidered by the late Maſter of 
the Rolls, in the Cale of Lady Dudley verſus Lord Dud- 
ley, (Precedents in Chan. 241.) and upon great Delibera- 
tion, in a ſolemn Argument, he decreed for the Dow- 
reſs, as did the Lord Harcourt in Higford and Higford, 

Paſche 1711, (and not in 1710, as is falſly printed in 
the 
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the Abridgment of Caſes in Equity 2 19. ) and upon a Bill of 
0 Vids Review brought in the Cale of (a) Hray and Williams, and 
222 Demurrer thereto which was argued before him 18 
Feb. 1711, he declared his Opinion for the Dowreſs, 
over-ruling the Demurrer ; and afterwards the Defen. 
dant ſubmitting, a Decree was made by Conſent, fix. 
ing a Sum for the Arrears of Dower, and giving her 
Poſſeſſion; agreeable to Lord Hale's Opinion in Hard. 
489, and to all the Reſolutions in the Caſe of Tenant 
by the Curteſy; ſo that this Point ſeems ſettled, both 
as to Dowreſſes and Tenants by the Curteſy. 


Next I will conſider the Caſe of Dower of a Truſt 
of the whole Inberitance, not againſt a Purchaſer, but an 
Heir; and this in two Reſpects: 


In caſe of a Truſt created by the Husband him- 
fel? 241 of a Truſt created by another Perſon, the 
Anceſtor, or Donor of an Eſtate to the Husband. 


1/7, Of a Truſt created by the Huſband himſelf. 


Neger The firſt Cafe of this Kind is Colt and Colt, 1 Chan. 
þ Rep. 2 5 4. but the Year and Folio of the Regiſter- Book 
there ſet down, are falſe printed; it is the 15 Car. 2. 

fo. 794, and was a Claim of Dower of a Truſt created 

by the Huſband himſelf, as is the Cale of Bottomley 

(a) Vide and Fairfax, Preced. in Chan. 336, and that of (a) Am- 
en zar. broſe verſus Ambroſe, heard in this Court 1716, and 
affirmed in the Houle of Lords in June 1717. Where 

lu cc or, therefore the Truſt of an Inheritance is created by 
Truſt of an the Huſband himſelf, I take it to be ſettled, that the 
inheritance Wife ſhall not have Dower, even againſt the Heir, nor 


created by 


the Hut- againſt a Deviſee, the Caſes in Reaſon being the ſame. 
an Im- 


ſelf, the Wife ſhall not have Dower, 


I | But 


— — 


— . — — 
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But 24h, Wherher the Wife ſhall have Dower ofa Truſt S where 
of an Inheritance created pi another Perſon, as againſt the OE 5 
Heir of Deviſee, is a very different Queſtion. hat the — 8 
Wife ſhall not have Dower of a Truſt created by the Hetband's 
Huſband, or (which is all one) of a Purchaſe made by Anceſtor, 
him, in a Truſtee's Name, may be reaſonable, ſince 
it may be preſumed to be done with Intent to bar 
Dower, and every Man may do as he pleaſes with 
his own. Atcordingly it has been commonly prac- 
tiſed, for a Purchaler to take a Conveyance in his 
own Name and in the Name of another Perſon as 
Truſtee, purpoſely to prevent Dower. It is ſaid in 
Shower's Parliament Caſes 71, that Serjeant Maynard 
made a long Leaſe to a Servant, on Purpoſe to pre- 
vent Dower 3 and the Cafe of Bottomly and Fairfax in 
the Book before mentioned, ſeems to go upon the 
Act and Intention of the Huſband; the Words being 
theſe, © In this Caſe, it was clearly agreed, that if a 
* Huſband, before Martiage, conveys his Eſtate to Tru- 
ſtees and their Heifs, in ſuch Manner as to put the 
legal Eſtate out of him, though the Truſt be limited 
to him and his Heirs, yet of this Truſt-Eſtate the 
Wife, after his Death, ſhall not be endowed, and 
that this Court hath never yet gone ſo far, as to 
allow her Dower in ſuch a Caſe”: But where there 
is no Conveyance to Tfuſtees by the Husband in order 
to put the legal Eſtate out of him, and the equitable 
Intereſt (which in this Court is taken for the whole) 
deſcends or comes to the Husband from another, who 
cantiot be preſumed to have lodged the legal Eſtate in 
Truſtees to prevent Dower out of the Eſtate of a fu- 
ture Ceſtui que Truſt (pethaps one not then born,) this 
leems to differ in Reaſon, and does ſo by the Authori- 
ties: I find no Reſolution againſt Dower in ſuch Caſe, 
but on the contrary ſome allowing that, as well as 
Tenancy by the Curtefy. 
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The firſt is a very ſtrong one, determined upon great 
Deliberation, and with great Perſeverance in Opinion; 
for it came no leſs than five Times before the Court 
in one Shape or another; it is very imperfectly re- 
ported in all the printed Books, tho' beſt in the Preced. 
in Chan. 2 50, but hath not been throughly underſtood; 
I took it out of the Regiſter's Book which cannot de. 
ceive; the Caſe was thus: Henry Robinſon, for a valua- 
ble Conſideration, agreed to aſſure the Manor of Hin- 
ton and other Lands in the County of York, to Henry 
his eldeſt Son in Fee; but falling into Trouble for coun- 
terfeiting a Patent under the Great Seal, conveyed the 
Eſtate to John his younger Son in Fee, to prevent a 
Forfeiture, and the younger Son executed a Declara- 
tion of Truſt to the Father, who being afterwards 
freed from his Troubles, conveys the Eſtate to his el- 
deft Son, and dies; the eldeſt Son dies, leaving a Wi- 
dow (the Plaintiff) and no Iſſue, whereby the younger 
Brother became his Heir; againſt whom the Plaintiff 
brought her Writ of Dower, and a Bill in this Court, 

to ſet aſide the Conveyance made to the Defendant, as 

an Impediment at Law to the Recovery of her Dower. 

The Court thought this a Caſe fit to be maturely con- 

ſidered, and ordered it to be {tated by one Counſel on 

each Side. On the 6th of May 1653 the Cauſe came 
to be heard on a Caſe ſo ſtated, which was, in Sub- 
ſtance, as I have mentioned, and concludes thus: 


CT 
<0: £4 _ * 
# 8 88 * 
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* So that upon the whole Matter, the Caſe upon the 

* Bill, Anſwer, and Proofs, will fall out to be, that 
Henry the Father being Ceſtui que Truſt in Fee, con- 
veyed to Henry the Son (i. e. eldeſt Son) and his Heirs, 
“ and Henry the Son died; now whether the Wife of 
64 the Son (the Intereſt in Law being {till in the Tru- 
ſtee, that is the younger Son) {hall be holpen to 
Dower m Equity, 1s the ſingle Queſtion ? where- 
2 upon 
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upon cm Court 1 5 Opinion, that {iS = — 4 
Ground to ſet aſide the {aid Deed made to John the 
youngeſt Son, and that the Plaintiff ſhould have her 
Dower out of the {aid Manor of Binton, and other 
the Lands conveyed to the Plaintift's Husband and 
his Heirs, for the Time to come, and to the Ar- 
rears thereof from the Death of her Husband”: And 
it was decreed accordingly, unleſs Cauſe, the Defen- 
dant then making Default. On the 1 3th of the ſame 
Month (being the Time appointed for that Purpoſe) 
the Defendant's Counſel coming to ſhew Cauſe, on 
hearing Counſel on both Sides, 1t was decreed, that the 
Deed to the younger Son ſhould be ſet aſide, as againſt the 
Plaintift, and not given in Evidence at Law, and that, 
as to the Arrears of Dower, the Plaintiff thould re- 
ſort to the Court for farther Directions, after a Trial 
at Law; which being accordingly had, the Deed was, 
notwithſtanding the Decree, given in Evidence, and 
the Plaintiff nonſuited; whereupon on the gth of 
October 1654, the applied again to the Court, and 
prayed a Commiſſion to ſet out her Dower, that 
Proceedings on the Nonſuit might be ſtayed, that ſhe 
might have her Colts at Law and in this Court, and 
that the Defendant and his Attorney, who inſiſted cn 
giving the Deed in Evidence at the Trial, might ſtand 
committed ; which was ordered accordingly, unleſs 
Cauſe ſhewn to the contrary on the 28th of November 
following ; at which Time, upon hearing Counſel on 
both Sides. the Order of the gth of Offober was made 
abſolute. 
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I obſerve, notwithſtanding the Deed to the eldeſt 
Son was upon an Agreement for a valuable Conſidera- 
tion, yet in all Likelihood it was {o worded, as to 
exclude giving the Conſideration in 1 3 Or 
there was ſome other Objection made, whereby it 
could not prevail at Law againſt the Deed to the 

younger 
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ger Son, though that was voluntary; and accord- 
ingly. it was taken for granted by the Counſel on 
both Sides, and by the Court, that the Law was againſt 
the Plaintiff; for which Reaſon ſhe was nonſuited up- 
on the Trial; and yet, notwithſtanding there was no 
legal Seiſm in her Huſband, ſhe had her Dower by the 
Aid of this Court. This ſeems a great Authority for 
Dower out of a 'Truſt-Eftate of Inheritance, and was 
very much relied on by the late Maſter of the Rolls, in 
his Argument of the Caſe of Lady Dudley and Loyd 
Dudley; for after taking Notice of it, he ſays, tho 
* this was much contelted, yet Equity prevailed ; and 
though the Time in which it was adjudged, may be 
T objeed, yet were * they (meaning the then Com- 
miſſioners of the Great Seal) learned Men, who de- 
liberated well, and pronounced their Decrees accord- 
ing to their Oaths, and according to Juſtice and E- 
quity. Precedents in Chan. 250. This Reſolution of 
Fletcher and Robinſon does not ſtand alone; for at the 
End of the Caſe of Otway and Hudſon, decreed by the 
Lord Cowper 27 October 1706, 2 Vern. 585, it is faid, 
Dr the Widow of a Ceſtui — Truſt of a Copyhold 
4 Tiuft of Eſtate ought to have her Widow's Eſtate, (7. e.) Cuſto- 
a Copy; mary Dower, as if her Husband had the legal Eſtate 
have her in him; and a Husband ought to have a Tenancy by 
he e the Curteſy of a Truſt as well as of a legal Eſtate. And 
her Huſband as Dower is more favoured in Law, Reaſon and Equi- 
nay the ty, than Curteſy, therefore every Precedent for Te- 
nant by the Curteſy of a Truſt, is an Authority for 
Dower of a Truſt. The Caſe of Sweetapple and Bin- 
don, 2 Vern. 536, is thus: A Woman bequeathed 
300 J. to be laid out in Land and ſettled to the Uſe of 
her Daughter with a Remainder over; the Daughter 
married the Plaintiff, by whom ſhe had a Child, ſhe 
and the Child died, and the Money nor being laid out, 
I | on 
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* 1» The Commiſſioners for the Cuſtody of the Great Seal at that Time were 
Wiadrington, Whitlock and Liſle. Vide Whitlock”s Memoirs ſub anno 1654- 
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on a Bill brought by the Huſhand, the Lord Cow- 
per decreed the Money to be confidered as Land, and 
che Plaintiff to be Tenant by the Curteſy. In that of 
(a) Watts and Ball, cited imperfeAly 2 Vern. 68 1, as 
determined by the Lord Cowper in 1708, where the 
Inheritance was in Truſtees for Payment of Debts, 
the Surplus to the Teſtator's two Daughters equally 
in Fee; he decreed the Husband of one of the Daugh- 
ters to be Tenant by the Curteſy of that Daughter's 
Moiety 3 and there, according to a full Report I have 
of the Caſe, the Lord Cowper declared, that the. Huſ- 
band ought to be Tenant by the Curteſy, and the ra- 
ther, as he thought his Wife ſeiſed of a legal Eſtate, 
and had Reaſon to think fo, {ſhe being in Poſſeſſion; 
but this appears to be only an additional Reaſon for 
decreeing the Tenancy by the Curteſy, ſince his Lord- 
ſhip laid down the Rule generally, that Truſts are to 
be governed by the ſame Law, and are within the 
ſame Reaſon, as legal Eſtates; and if there were not 
the ſame Rule of Property in all Courts, Things would 
be at Sea, and there would be the utmoſt Uncertainty ; 
which general Poſition extending to the Caſe of Dow- 
er, as well as Tenant by the Curteſy, may be reckoned 
an Authority for the one, as well as the other. That 
Truſts and legal Eſtates are to be governed by the ſame 
Rules, is a Maxim which has obtained univerſally ; it 
is ſo in the Rules of Deſcent, as in Gavelkind and Bo- 
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(a) See Vol. J. 
108. re- 
ported as 
here cited. 


roug h- Engliſb Lands, there is a (Y) poſſeſſio fratris of a (3) « Inft. 


Truſt, as well as of a legal Eſtate; the like Rules in 
Limitations, and alſo of barring Intails of Truſts, as 
of legal Eſtates. I believe there is no Exception out 
of this general Rule, nor indeed is there any Reaſon 
there ſhould ; and it would be impoſſible to fix the 
Boundaries, and ſhew how far, and no farther, it ought 
to go; perhaps in early Times, the Neceſſity of keep- 
ing thereto was not ſeen, or throughly conſidered. 


Vol. II. | 2 B Perkins 


18. b. 


1 Co. 121. b. 
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0% $349 (a) 69, ſays there ſhall be no Dower of an Uſe; but 


(9) $457- (Y) he ſays, that there ſhall be no Tenant by the Cur. 


Bath 2 
* ** 


(% 27 H. 8. As to the Preamble to the Statute of (a) Uſes, which 


cap. IO, 


the Inheri- Inheritance. It has indeed been ſaid, that in the one 


um ey 


Perkins (who wrote before the Statute of Uſes) fo, 


to ſhew that he took it a Tenant by the Curteſy ſtood 
upon the ſame Foot as a Tenant in Dower, fo. 199, 


teſy of an Uſe ; probably the other Books, where 
the ſame Thing is ſaid, may be taken from this Au- 
thority: But it is to be obſerved, that this might poſ- 
ſibly be ſaid with Regard only to demand of Dower at 
Law, and not in a Court of Equity; but however, if 
the Opinion that a Wife ſhould not be endowed of a 
Truſt, has been, in former Times, taken generally, yet 
that which has for a long Time prevailed is, that 
Truſt-Eftates ought to have the ſame Properties, and 
be governed by the {lame Rules, as legal Eſtates, 


recites, © that by Uſes Men loſt their Tenancies by 
„* the Curtely, and Women their Dowers”, there is 
Room to think theſe Words ought not to be taken in 
a general Senſe ; for the Uſes complained of are ſuch as 
were created by fraudulent Aſſurances, and were ſe- 
cret ; but ſuppoſing all Uſes, before the Statute, were 
thought to bar Tenants by the Curteſy, and Dower, 
even in Equity as well as Law, yet it will not follow, 
at this Time of Day, that Trufts or equitable Intereſts 
are now to be conſidered as they were then. Beſides, 
as to Authorities for Dower out of Truſt-Eſtates, it is 
A Dowreſs admitted that a Dowreſs {hall have the Benefit of a 
1 Truſt- Term attendant upon an Inheritance, and yet it 


gainſt a cannot be in Reaſon diſtinguiſhed, why a Dowrels 
utendant on hall not have the Benefit of a Truſt of the whole 


ORE Cale the Dower by Law, had attached on the Inheri- 
tance, which attracts the Term; whereas in the other 
the Wife has no legal Right at all ; but this ſeems to be 
a Difference in Words only; for why ſhould her Dow- 
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er out of the Inheritance give her the Benefit of a 
Truſt-Term, when by Law ſhe cannot have her Dow- 
er, during the Term? Why ſhould Equity aſſiſt the 
Dowreſs in the one Caſe more than in the other, when 
at Law, without the Aid of Equity, ſhe cannot have 
Title in either? Why {ſhould a Dowreſs have the 
Aid of Equity to be endowed out of a Truſt-Term more 
than of a Truſt of Inheritance ? Nay, after a Judg- 
ment in Dower, with a Ceſſet executio during the Term 
(as it mult be 3) if {he hath Dower out of the Truſt- 
Term, ſhe has it in direct Contradiction to the Judg- 
ment upon which ſhe founds her Claim, where ſhe 
comes after Judgment, as the Cafes zenerally have been; 
this is the Obſervation of the Lord Sommers in the Cafe 
of Brown and Gibbs before cited, where his Lordſhip 
ſays, that it would be relieving her againſt the ver 
Judgment upon which ſhe founds her Right to Relief, 
and yet hath obtained, and is a Point now ſettled. 


But after all theſe Reaſons and Authorities, I muſt 
declare, that I would not take upon my ſelf to deter- 
mine, whether a Wife {hould have Dower out of a 
Truſt of Inheritance, where it 1s created not by the 
Huſband, but ſome other Perſon, and no Time limited 
for conveying the legal Eſtate ; when that comes to be 
the Caſe, it will be Time enough to do it; but the pre- 


ſent very much differs from the common Caſe of 


Truſt-Eſtates, in that there is a Time limited for con- 
veying the legal Eftate, and that Time come in the 


Life of the Plaintiff's Husband ; this makes it clear 
for Dower, upon a Principle well 8 and eſtabliſhed 


Truſtee, chat is to be looked upon as done which ought 


to be ds, conſequently the Eſtate directed to be con- 


— 


veyed to the Plaintift's Husband ought to be conſi- 


The Widow 
of a Tenant 
in this Court, that where an ACt is to be done by a in Tail of a 
Truſt, to 
whom the 
legal Eſtate 


15 by the 
Will of the 


dered as actually conveyed to, and WE in, him; and Donor di. 


then the Plaintiff hath a Right to Dower out of it. 
| 2dly, 


and ne livi ing to that Age, is intitled to Dower, 


rected to be 


conveyed at 


his Age of 


twenty-one, 
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24ly, Suppoſe the legal Eſtate is not to be conſidered 
as conveyed to the Plaintiff's Husband, by Reaſon of 
the Mortgage ſtanding out unſatisfied during his Life, 
yet, however, the Husband was undoubtedly intitled 
to redeem the Mortgage, and then the other Point 
before mentioned is to be conſidered, whether the Plain. 
tiff, being the Widow of a Perſon intitled ro the Equi. 
ty of Redemption of a Mortgage in Fee, hath a Right 
to redeem upon Account of Dower ? 


That a Dowreſs ſhall have Redemption of a Mort- 
gage for Years is a Point ſettled; and as that was 
never doubted, ſo neither has the Court ever diſtin- 
guiſhed it from the Caſe of a Mortgage in Fee. The 
Lord Sommers, in the Caſe of Brown and Gibbs, ſeems 
to admit, that a Dowreſs may redeem a Mortgage; 
and gives a Reaſon for it, which goes to a Mortgage 
in Fee as well as for Years; he ſays, a Mortgage is 
looked upon as a perſonal Contract, and the Mort- 
„ gagee has no Intereſt beyond his Money”. In that 
of Hitchin and Hitchin, Precedents in Chan. 13 3. though 
it was a Mortgage for Years, yet the Lord Keeper 
Wright does not diſtinguiſh, but (ſpeaking to the Coun- 
ſel) ſays generally, „you do not pretend but a Dow- 
« reſs is to be relieved againſt a ſatisfied Mortgage: 
Now the Cale of a ſatisfied or an unſatisfied Mortgage 
differs only in this; in the one the Court gives the 
Dowreſs Relief abſolutely, in the other, upon Terms 
of keeping down a Third of the Intereſt, or paying a 
Third of the Principal ; though as to the Mortgagee, 
the Dowreſs muſt pay the whole Money, and hold 
over for the Reſidue. The Caſe of Palmes and Danby, 
Precedents in Chan. 137, was a Mortgage for Years, 
(though not ſo reported) but the Queſtion is there 
ſtated generally, whether a Dowreſs had a Right to re- 
deem a Mortgage? and the {ame Lord Keeper declared 
It to be his Opinion that ſhe had. I ſee no "__ 

NY or 


— 


as 
„ we é 
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for a Difference between a Mortgage in Fee and for 
Years, as to the Dowrels's redeeming in a Court of 
Equity ; the Intereſt in rhe Mortgage-Money and the 
Equity of Redemption is the ſame, whether it be for 
Years, or in Fee; the Mortgage in both Caſes is perſo- 
nal Eſtate, goes to the Executor, and not to the Heir; 
the Equity of Redemption in both goes to the Heir, 
not to the Executor; however, there are Authorities 
a pari, or rather a fortiori, that a Mortgage in Fee 
ſhall no more preclude a Dowrels, than one for Years. 
In the Caſe of Thorn and Thorn, 1 Vern. 182, 183, it 
was twice held by the Lord Keeper North, that a Mort- 
gage in Fee was a Revocation only pro tanto, of a 
voluntary Settlement with Power of Revocation ; and 
in that of Hall and Dunch, 1 Vernon 329, it was held 
by the then Maſter of the Rolls, that a Mortgage in Fee 
was a Revocation only pro tanto, of a Deviſe; which 
laſt coming upon an Appeal before the Lord Keeper 
North, 1 Vern. 342, he affirmed the Decree for this Rea- 
{on (ſays Mr. Vernon) becauſe the Intent of the Mort- 
gagor could be only to ſupply his preſent Occaſions, 
by borrowing Money, which 1s pretty near the ſame 
Reaſon as was given by the Lord Sommers in the Caſe 
of Brown and Gibbs, and is equally applicable to Mort- 
pages in Fee or for Years ; the like Reaſon is given in 
the Caſe of the Earl of Lincoln and Rolle, Parliament 
Caſes 156, where it was admitted by the Counſel on 
both Sides, that a Mortgage in Fee was not a Revoca- 
tion of a Deviſe; ſay the Counſel for the Appellant, be- 
cauſe in Equity the Mortgage does not make the Eſtate 
another's ; and the Counſel for the Reſpondent, becauſe 
a Mortgage 1s not an Inheritance, but a perſonal Eſtate; 


Now {ſurely if a Deviſee who is a mere Volunteer, 
or if a Grantee with a Power of Revocation, who is 
a Volunteer to the utmoſt Degree, ſhall in Equity be en- 


titled to the Redemption of a Mortgage, 4 fortiori ſhall 
Vol. II. | the 
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the Dowreſs be ſo: The Law is as much againſt the 
Deviſee as againſt a Dowreſs; yet Equity interpoſes in 
Favour of the Deviſee, a mere Volunteer, relieving 
againſt a Revocation by the Deviſor ; and this too, 
when by making a Mortgage in Fee, and limiting the 
Redemption to him, and his Heirs, he hath in ſome 
Sort declared his Intention, that the mortgaged Pre. 
miſſes ſhall go to his Heirs, and not to the Deviſee. 
Beſides, in Caſe of a Deviſe, any Act done to put the 
Eſtate into another Plight than it, was at the Time of 

the Deviſe, is (regularly) a Revocation, though pro- 
bably not ſo intended by the Deviſor, as was held in 
that Caſe of the Earl of Lincoln and Rolle; this there- 
fore ſeems to be much fironger againſt the Interpoſi- 
tion of the Court than that of a Wife, who, in re- 
ſpect to Dower, gs not a mere Volunteer, but founds 
herſelf upon the Marriage Contract, or however, in 
the ſeveral Inſtances before mentioned, is relieved, 
where a mere Volunteer is not ; and therefore a Dow- 
eſs ought, a fortiori, to have the Redemption of a 
Mortgage in Fee, rather than a Deviſee; eſpecially if 
it be, as this Caſe is, of a Mortgage not made by the 


Huſband himſelf, but by the Donor of the Eſtate. 
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How far theſe Reaſons and Authorities in caſe of 
Dower out of an Equity of Redemption of a Mort- 
gage in Fee, will weigh in that of Dower out of a 
Truſt of the Inheritance againſt the Heir, may be 
conſidered when that Queſtion comes before the Court. 
Indeed in Robinſon againſt Tong, heard before the late 
Lord Chancellor (6 Nov. 1720.) the Caſe appeared to 
be the ſame, v. That of a Widow claiming Dower 
out of an Equity of Redemption on a Mortgage in 
Fee, not made by the Huſband himſelf; which was 
inſiſted to be the fame with Dower of a Truſt of the 
Inheritance; and the Cale of Ambroſe and Ambroſe be- 
fore mentioned was cited, where Dower of a 'Trult- 
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Eſtate, created by the Huſband himſelf, was denied; 
though it was admitted, there might be a Tenancy 
by the Curteſy of it; this the Lord King thought a 
groundleſs Diſtinction, but, without attending to the 
Difference between a Mortgage and a Truſt, or obſer- 
ving, that in the Cale of Ambroſe and Ambroſe the 
Truſt was created by the Huſband himſelf, and in 
that before him, the Mortgage was made, not by the 
Huſband, but by his Brother (of whom the Huſband 
purchaſed the Equity of Redemption ;) he ſays, the belt 
way is ſtare deciſis; but however, did not determine 
the Point againſt the Dowrels ; for by the Decree it 
appears, that the Eſtate in Mortgage, upon which the 
Queſtion aroſe, is directed to be fold, and the Maſter 
to enquire, whether the Defendant the Widow be dow- 
able of any Eſtate of her Huſband's ; and if ſhe be, 
the Mafter to put a Value upon her Dower, which is 
to be paid out of the Money ariſing by the Sale, pre- 
ferable to her Huſhand's Creditors, except the Mort- 
gagee, and an Annuity charged on the Eſtate ſubject 
to which the Huſband purchaſed. 


I do not know, nor can find any Inſtance, where 


a Dower of an Equity of Redemption was contro- 
verted, and adjudged againſt the Dowreſs; and as there 
are Authorities in Caſes leſs favourable, therefore I de- 


clare, that the Plaintiff being the Widow of the Perſon 


entitled to the Equity of Redemption of this Mortgage 
in Queſtion (which was a Mortgage in Fee) hath a 
Right of Redemption; and accordingly decree her the 
Arrears of her Dower from the Death of her Husband, 
the allowing the Third of the Intereſt of the Mort- 
gage-Money unſatisfied at that Time, and her Dower 
to be ſer out, if the Parties differ. 


* See the Caſe of the Attorney General verſus Scot S ab, 12 Nov. 
1735, when upon a Bill for the Sale of an Eſtate, the Lord Talbot deter- 
mined a Wife ſhould not have Dower of an equitable Eſtate deviſed 
to her Huſband, who had mortgaged 1t to the Defendant. 
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Caf: 194. William Cowper Eſq, Couſin and Heir of William 
Cowper only Son of the late Earl Cowper by his 
firſt Wife, and eldeſt Son of Spencer Cowper who 
was Uncle and Heir of the ſame William Cowper, 
Theodora Cowper Widow and Adminiſtratrix of 
Spencer Cowper Eſq; John Cotoper and Aſbley 
Cooper his younger Sons, and Martin Maden 
and Judith his Wife the only Daughter of the 
ſaid Spencer Cowper, Plaintiffs ; 


William Earl Cowper, Son and Heir of the late 
Earl Cowper by the late Counteſs his Wife, Tho- 
mas Woodford ſurviving Executor of the late 
Earl, Sir William Humphreys and Orlando 
Humphreys Executors of Mary Booth ſurwi- 
wing Executor of Robert Booth, Thomas Powell 
and William Powell Executors of Samuel Powell 
a Truſtee named in Mr. Booth's Will, and alſo 
another of his Executors, Defendants. 
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OL | Hs Caſe, as it is very extraordinary, ſo is if 
Joſeph Je- of a large Compaſs, and every Part requi- 
e ring Confideration, I muſt therefore neceſſarily 
take up ſome Time in Stating, Obſerving, and Ar- 

2 guing 
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guing upon it, for maintaining the Judgment that 1 
ſhall give. 


Robert Booth a Freeman of London, ſeiſed of a {mall 
real, and poſſeſſed of a large perſonal Eſtate, had 
one only Child named Fudith, who intermarried in her 
Father's Life-time with William Cowper Eſq; afterwards 
Earl 'Cowper, and had Iſſue by him _ one Son named 


William. 


On the 5th of Fuly 1690, Mr. Booth made his 
Will, whereby, after making a Proviſion for his Wife, 
in lieu of what ſhe might claim by the Cuſtom of 
London, he takes Notice, that he had before given his 
Daughter 5000 J. upon her Marriage, which he did 
not intend to be in full of her Orphanage Part, and 
therefore makes a farther Proviſion for her in theſe 
Words, I do farther give and bequeath 4500. 

unto Mr. Samuel Powell, upon this ſpecial Truſt and 
Confidence, that he ſhall, with all convenient Speed, 
* lay out the 4500 J. in the beſt Manner he can, in 
the Purchaſe of Lands and Tenements of Inheri- 
* tance, to be conveyed and ſettled to him upon 
« the ſeveral Uſes, Intents and Purpoſes herein after 
* mentioned, that is to ſay, in Truſt for and to the 
* Uſe of my bon and Daughter William Cowper Eſq; 
* and Fudith his Wife for the Term of their Lives, 
and after the Deceaſe of my Daughter, then to the 
* Child or Children of her Body hereafter to be: be- 
* gotten, Share and Share alike, and for want of ſuch 
* Iflue, then to my Grandſon William Cowper and his 
* Heirs for ever”. He farther by his Will charged 
ſome Annuities upon a Leaſehold Houſe he had in 
St. Hellen's, London, gave ſeveral Legacies, and deviſed 
the ſmall real Eſtate he had to his Couſin /Thomas 
Heirdſon for Life, with Remainder over, and then gives 


all the Reſidue of his Eſtate, not before diſpoſed: of, 
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to his Daughter, deſiring that what it ſhould amount 
to over and above the 4500 J. might be laid out with 
the 45001. to the ſame End, and for the ſame Ules, as 
are in that (the above recited) Clauſe expreſſed, and 
made the ſaid Mr. Powell, his Wife Mary Booth, and 
his Daughter Judith Cowper, his Executors. 


On the 1 November 1690 Mr. Booth died, and the 
three Executors Joined in the Probate of the Will, 
but Mr. Cowper (in Right of his Wife) acted as Execu- 
ror, and poſleſſed the perſonal Eſtate. 


On the 16th of June 1692 my Lord Cowper (then 
William Cowper Eſq;) executed a Declaration of Truſt, 
whereby, after reciting the Will, and that he in Right 
of his Wife (the Heir and Reſiduary Legatee of Mr. 
Booth) had received of Mr. Booth's perſonal Eftate (in- 
cluding a Mortgage then unpaid on Lands in Glouceſter 
ſhire) Aſſets above all Debts and Legacies, ſufficient to 
anſwer the 45001. and that he had lately purchaſed 
an Eſtate at Standon in Hertfordſhire for 3 400 l. he de- 
clared that Eftate was bought by him with the Money 
ariſing out of Mr. Booth's perſonal Eſtate, and was to 
be taken as Part of the 4500 l. and that he had taken 
a Conveyance to himſelf, to the Intent, that as ſoon 
| as the whole Purchaſe for the ſaid 4500 l. could be 
" | compleated, he and his Heirs ſhould ſettle and con- 
il vey the ſame according to the true Intent of the Will, 
| or as near as mipht be at the Time of ſuch Settle- 
ment, and that in the mean Time, the Rents and Pro- 
fits ſhould be received by ſuch Perſons reſpectively, as 


would in Right and Juſtice be intitled thereto, in caſe 
{uch Conveyance were made. 
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On the 5th of July 1697 my Lord Cowper executed 
a Declaration of Truſt of three Fifths of other Lands 


_ purchaſed by him, wherein, taking Notice that he 
4 had 
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had depoſited the former Declaration of Truſt in the 
Hands of Mr. Powell, he declared the Truſt of the 
three Fifths of thoſe Lands in the ſame Manner as he 
had declared that of the other Lands, and having fold 
Part of the other Lands, he declared that the three 
Fifths of thoſe Lands with the Lands unſold of the 
firſt Purchaſe, did exceed the Value of 4500 1. as 
they really did. This Declaration was alſo depoſited 
with Mr. Powell, and both were found among his Pa- 
pers, as appears by the Anſwers of his Executors. 


In 1697, or 1598, William Cowper the Son died an 


Infant of tender Years, and in April 1705 died Fudith 
the Mother. | 


On the 6th of November 1722 the late Earl Cowper 
made his Will, and after ſubjecting his real and per- 
ſonal Eſtate to divers Charges, and to Debts and Le- 
gacies, he deviſed his real Eſtate to the Defendant the 
preſent Earl for Life, Remainder to his Executors, as 
"Truſtees to preſerve contingent Remainders, Remain- 
der to the Defendant's firſt and other Sons in Tail Male 
ſucceſſively, and after ſeveral like Remainders to Spen- 
cer Cowper his youngeſt Son, and every other Son to be 
| begotten, for Life, and their firſt and every other Sons 
ſucceſſively in Tail Male, he limited a Remainder to 
his Brother Spencer Cowper for Life, Remainder to the 
Plaintifts William, John and Aſbley Cowper, and every 
after-born Son of his Brother Spencer Cowper for Life, 
and to their firſt and every other Sons ſucceſſively in 
Tail Male, with proper Limitations to Truſtees to pre- 
lerve contingent Remainders, Remainder to the right 
Heirs of the Earl. By a Codicil of the ſame Date with 
the Will, he bequeathed the Reſidue of his perſonal 
Eſtate to his Executors, in Truſt to be laid out in the 
Purchafe of Lands to be ſettled to the ſame Uſes as 
he before had deviſed his real Eftate, and ſo as they, 


and 
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De Term. J Michaelis, 1734: 


ſtator's, took thereout 187 J. 12 5. 6d. } which was 


and all the Lands he was then ſeiſed of, might 90 
with the Honour, and made his Brother Spencer Com- 
per and the Defendant Woodford his Executors. 


On the roth of October 1723 my Lord Cowper died, 
ſoon after which both the Executors proved the Will, 
and on the 16th of November following, they filed 
their Bill againſt the preſent Earl Cowper, the late 
Countels, Lady Sarah, Lady Anne and Spencer Comper, (the 
late Earl's younger Children) and againſt William, John 
and Aſhley Cowper, three of the Plaintiffs in this Cauſe, 
in which my Lord's Will being recited verbatim, it is 
alledged, that the Plaintiffs were unwilling to meddle 
with any of the Eſtate, but what was of abſolute 
Neceſſity for the Funeral and other immediate Occa- 
fions: But it being neceſſary to take ſome Money 
for thoſe Purpoſes, the Plaintiff Spencer Comper, on the 
5th of October 1723, in the Preſence of Mr. Wood- 
ford and Mr. Sydendam (the late Earl's Steward) took out 
of an Eſcriptore in my Lord's Houſe in George-ſtreet 
1670 l. in Bank-Bills, of the Diſpoſition whereof 
the Bill gives an Account, and that ſince, (wviz.) on 
the 20th of the ſame October, the Plaintiffs went to 
Colne-green, my Lord's Houle in the Country, and in 
Mr. Sydenham's Preſence, opening a Bureau of the Te- 


paid to the Counteſs, and that all the reſt of his per- 
{onal Eſtate remained in the {ame Plight and Condi- 
tion as it was at the Earl's Death ; that it being. ne- 
ceſlary to prove the Will per teſtes, and the Plaintiffs 
being unwilling to execute the Truſts thereof, with- 
out the Direction of this Court, the Bill prays, that 
the Defendants may ſet out their Claims on the real 
and perſonal Eſtates of the late Earl, that the Lega- 
tees may be paid, and an Allowance ſettled for the 
Maintenance of the preſent Earl, and my Lord's other 
Children, that the Surplus Rents and Profits of the 

I whole 
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whole Eſtate may be diſpoſed of for the Earl's Benefit, 
a Receiver appointed, the Plaintiffs account for the per- 
{onal Eſtate, and be indemnified, the Will and Codicil 
proved and eſtabliſhed, and the Truſts thereof compleat- 
ly executed. On the 21ſt of December 1723, the Earl, 
then an Infant, anſwered this Bill, and inſiſted on his 
being Heir at Law, and intitled to the late Earl's real 
Eſtate, in cale the Will was not well proved. On 
the 13th of March following, William, John and Aſbley 
Cowper an{wered, and admitted the Will and Codicil, 
hoping the Truſts ſhould be fully executed, and that 
the Remainders limited to them would be decreed. 


On the {ame Day the Earl, by his next Friend, filed 
a Croſs Bill againſt Mr. Spencer Cowper, and Mr. IWood- 
ford, and againſt his Brother and Siſters, praying that 
the Defendants might ſet forth their ſeveral Claims and 


Demands of what Kind or Nature ſoever, upon the 


real and perſonal Eſtates of the late Earl, and mighr 
account for them ; and that if the Will was duly ex- 
ecuted, an Execution of the Truſts might be decreed 
according thereto. Mr. Spencer Cowper put in his An- 
{wer the Day the Bill was filed, and thereby gave the 
{ame Account, as by the original Bill, of the taking 
187]. 12s. 6 d. 2 out of a Bureau at Colne-Green on 
the 2oth of October, in the Preſence of Mr. Woodford 
and Mr. Sydenham, and that beſides that and 16701. 5 s. 
taken out of the Houle in George-ftreet, and ſome 
other Particulars ſet forth in his Anſwer, he had never 
received any Part of the perſonal Eſtate, or meddled 
therewith; that he had cauſed an Iron Cheſt to be 
opened in the Preſence of Mr. Woodford and Mr. Syden- 


ham, in which were Securities, Montes and other Things, 


which Cheſt was locked again with three Keys, whereof 
each of them kept one, that the Cheſt was depoſited 
with him, and remained in the ſame Condition, ready 
to be delivered as the Court ſhould direct: That he 
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believed there might be ſome few Things in an Eſcrip. 
tore or Cheſt at Colne-Oreen, whereof he had the Key, 
but knew not the Particulars, and defired it might he 
brought up and delivered as the Court ſhould direct, 
he not intending to intermeddle therewith 3 that he 
had no farther or otherwiſe concerned himſelf with 
the perſonal Eſtate, having determined to act as little 
as poſſible without the Direction of the Court; that 
he could not ſet out an Account of the late Earl's real 
Eſtate, but referred to Mr. Sydenham for that Purpoſe, 
and ſaid he was very deſirous the Truſts of the Will 
ſhould be fully executed, an Account taken of the 
real and perſonal Eſtate, and the Surplus laid out 
in a Purchaſe, as the Will directed, after Funeral 
Charges, Debts, Legacies, and all juſt Demands there- 
out deducted and paid; in order to which, he ſet out 
Mr. Booth's Will, and ſtated his Claims under it in 
the ſame Manner as I have before mentioned, and as 
is done by the preſent Bill, inſiſting that his Title to 
the Benefit of the Truſt in Mr. Booth's Will accrued 
from the Death of Judith the late Earl's firſt Wife; 
that he believed the late Earl poſſeſſed the real and 
perſonal Eſtates of Mr. Booth, and that the Truſt had 
not been fully executed; and therefore he inſiſted, 
© that he was intitled to the real Eſtate of Mr. Booth 
« undeviſed, and to the Sum of 45001. and Intereſt, 
* or to any Eſtate purchaſed therewith, and to an Ac- 
count of the Surplus of Mr. Booth's perſonal Eſtate, 

« with Intereſt from the Death of the ſaid Judith; 
but that he conceived it might be proper by a Bill to 
„be preferred by him againft Mr. Booth's ſurviving 
« Executors and other proper Parties, to eſtabliſh his 
* Demand, though he found it neceſſary to diſcloſe 
„it by way of Anſwer to this Bill, which was to 
„ diſcover what Demands the Defendants had on the 
late Earl's Eſtate; and therefore craved Leave to 
reſerve to himlelf the Liberty of Proceeding to e- 
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be « fabliſh his Demand as he ſhould be adviſed, 1 75 
« ving to himſelf ſuch his Demand, as far as che {ame 
« ſhould appear juſt and reaſonable, he ſubmitted to the 
« Execution of the Truſts of my Lord Cowper's Will”. 


Mr. Woodford likewiſe: put in his Anſwer, and ſaid, 
he came to Colne-Green the 13th of October, the Sunday 
after the Earl's Death, and with the Concurrence of 
the Counteſs, Mr. Cowper, the preſent Earl, and Lady 
Sarah, ſettled and agreed on the Manner and Charges 
of the Funeral, and takes' no other Notice of -what 

paſſed there at that Time; that on the 15th of the 


| 2 Month, he attended Mr. Spencer Cowper his Co- 


executor to George. ſtreet, where finding ſeveral Papers, 
Vritings, Letters and Accounts, many of which were 
curſorily paſſed over by them in the Preſence of Mr. 
Sydenham, {ome few principally concerning the Teſtator 
perſonally, and of no Concern or Value to his Eſtate, 
were, as he believed, taken away by Mr. Cowper, and in 


all other Reſpects gave the ſame Account of this Tranſ- 


action in George:ſtreet, as is given in the original Bill, 
and in Mr. Cowper's Anſwer, laying, that the Iron 
Cheſt was removed to Mr. Cowper's Chambers; that a- 
mongſt other Things at the Houle at Colne-Green, my 


Lord had a Bureau or Cabinet, in which were (as 


he believed) 187 J. 12 5. 6 d. in Money, which 
being on or about the 20th of October taken from 
thence, were delivered to Mr. Sydenham, and by him 
(as he believed) paid on Account to the Countels. 


The Day before either of theſe Anſwers put in, 
Mr. Spencer Cowper filed a Bill againſt the preſent Earl, 
Mr. Woodford, and the ſurviving Executor of Mr. Booth, 
and others, to eſtabliſh his Demand, in which Mr. 
Booth's Will and the two Declarations of Truſt are 
ſet out verbatim, and his Demand by this Bill is the 
lame as by his Anſwer, 
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In May 1724 the preſent Earl was ſerved with the 
Lord Chancellor's Letter, and appeared, but was never 
called upon for an Anſwer ; and none of the other 
Defendants were ſerved, nor any other Proceedings 
had upon this Bill. In the other two Cauſes Replica. 
tions were filed to all the Anſwers, and on the 1oth 
Day of Fuly 1724 both Cauſes were heard together, 
when the late Earl's Will and Codicil were declared 
to be well proved, and decreed to be performed; to 
which End an Account of the perſonal, and of the 
Rents and Profits of the real Eſtate was directed, and 
the Maſter to take an Account of the Teſtator's Debts 
and Legacies, whom the Creditors {ſhould attend, to 
make out their Debts ; that the Surplus of the per- 
ſonal Eſtate ſhould be laid out in Purchaſes, according 
to the Barl's Will, and the Surplus Profits of the real 
Eſtate improved for the preſent Earl's Benefit. 


In Purſuance of this Decree, on the 18th of Ja- 
nuary 1726, the Maſter having been attended by Soli- 
citors for the Plaintiffs and Defendants, made a ge- 
neral Report of the perſonal Eſtate, which then ſtood 
in the Name of the late Earl, or of his Executors, 
or which had been received by Mr. Sydenham, who, 
before the Hearing, had by Order of the Court been 
appointed Receiver of the Rents and Profits of the 
real, and of the Produce of the perſonal Eſtate, in 


which Report the Leaſehold Eſtate at St. Hellens, and 


the Rent of it due at the Earl's Death, are accounted 
for as perſonal Eſtate, as are alſo the Arrears of Rent 
of the Eftate in Hertfordſhire, concerning which the 
Truſts had been declared by the Earl, and alſo a Bond 
and Note entered into by Mr. Booth, are mentioned as 
outſtanding Debts due to the Earl, and as Part. of his 
perſonal Eſtate. 


On 


On the 28th of Fuly 1727, the Maſter, having been 
attended by Solicitors for the Plaintiffs and Defen- 
dants, as alſo by the Receiver, made another Report 
of his having paſſed the Receiver's Accounts of the 
Rents and Profits of the real, and of the Intereſt and 
Produce of the perſonal Eſtate from the Earl's Death, 
to Michaelmas 1726; theſe Accounts compriſe the 
Rents of the Eſtate in Weſtmorland, of the Houſe in 
London, and of the Eſtate in Hertfordſhire, and alſo 
the Intereſt of the Savings of the late Earl's Eſtate 
which had been from Time to Time inveſted in Se- 
curities for the now Earl's Benefit according to the 
Decree. 


On the 1oth of April 1728 the Maſter made an- 
other Report of his having paſſed the Receiver's Ac- 
counts till Michaelmas 1727, and the ſucceeding Ac- 
counts after Mr. Spencer Cowper's Death were paſled in 
the ſame Manner till the preſent Earl came to Age. 


Indeed none of the Reports were confirmed, nor 1s Not uſual to 


have R 


v ports of Re- 


it uſual to confirm Reports of Receivers Accounts 
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as all except the firſt are; and as to that, though it is cer Ac- 


not confirmed in common Form, yet the following 
Orders obtained at the Inſtance of Mr. Cowper and 


Mr. Woodford are (J conceive) an implicit Confirma- 


tion of it; for on the 12th of November 1724 an Or- 
der was made on their Motion, that ſeveral Sums, 
Part of the Earl's Eſtate, then out upon Secu- 
rities, and expected to be paid in, ſhould be placed 
out in South-Sea Annuities in their Names; and on the 
22d of June 1727 there was an Order upon their Pe- 


tition to ſell the Stocks of which the Earl's perſonal 


Eſtate then conſiſted, and lay out the Monies ariſing 
from ſuch Sale in Purchaſes. On the 8th of March 1727 
they preferred another Petition, reciting the Decree, 
the Report of the Receiver's Accounts, and that they 
Vol. II. 8 F were 


counts con- 


firmed, 
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the Earl, and ſuch farther Sums, as from Time to Time 


1. 


were deſirous to improve the Savings of the now Earl 
Eſtates, and had agreed to place out 10,000 J. on 4 
Mortgage, which Sum was to be advanced out of the 
clear Produce of the real and perſonal Eftate of the 
Earl ; that the Receiver had, with their Approbation, 
paid. 7000 . in Part, and would ſoon have 3000, 
more in Hand, and that the Decree having only provided 
for placing out the Surplus Profits of the real Eftate, 
they apprehended it neceſſary to have an Order for 
placing out and improving the clear Produce of the 
perſonal Eſtate in the ſame Manner; they therefore 
prayed that the Receiver might pay the 3000 J. and 
that the Mortgage might be made to them in Truſt for 


ſhould be ſaved for the Earl out of the perſonal as 
well as real Eſtates, be placed out at Intereſt and im- 
proved for the Benefit of the Earl, in their Names, 
On the 13th of March 1727 this Petition was. heard 
in the Preſence of Counſel for the Petitioners and the 
Earl, when it was referred to the Maſter to ſee if 
the Security propoſed was a good one, and if ſo, the 
Receiver was to pay the 3000 J. and the Mortgage to 
be made to the Petitioners in Truſt for the Earl, and 
the future Savings of the perſonal Eſtate were or- 
dered to be improved for the Earl's Benefit in their 
Names. 


This Order hath been thus executed, (viz.) on the 
17th of Fuly 1728 the Maſter, having been attended 
by Solicitors for the Plaintifts and Defendants, certified 
his Approbation of the Title and Security; and on the 
11th of November 1728 approved the Mortgage Deeds 
made to the Plaintiffs by the Deſcription of Truſtees 
on Behalf of the Earl. The Money was paid, and the 
Mortgage Deed executed by Mr. Woodford only, after 
Mr. Cowper's Death, and, in Purſuance of an Order for 

4 | that 
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chat Purpoſe, this Mortgage has been aſſigned to the 
preſent Earl Cowper on his coming to Age. 


During all theſe Proceedings, Mr. Cowper never made 
one ſingle Step towards proving his Claim or Demand, or 
towards coming in as a Creditor under this Decree ; but 
ſuffered the Rents of all theſe Eſtates now claimed, to be 
accounted for as my Lord Cowper's, and ſoon after, 
(viz.) on the 10th of December 1728, died. 


The Plaintiff William is his eldeſt Son and Heir, and 
as ſuch is Heir at Law of William Cowper, the Son of 
my Lord Cowper by his firſt Wife. 


The Plaintift Theodora Cowper 1s Mr. Spencer Cowper's 
Widow and Adminiſtratrix, and the Plaintiffs Joby and 
Aſhley Cowper and Fudith Maden are his younger Chil- 
dren, who have brought this Bill (mutatis mutandis 
the ſame with Mr. Spencer Cowper 's,) to have an Ac- 
count of Mr. Booth's perſonal Eſtate not inveſted in 
Purchaſes, of the Rents and Profits of the Eſtates in 
Hertfordſhire and Weſtmorland, and of the Houſe in Lon- 
don, to have a Conveyance to the Plaintiff William Com- 
per of the Eſtates in Hertfordſhire and Weſtmorland, and 
an Aſſignment to him of the Term in the Houſe in 
London. 


The Defendants all anſwered, but none of them are 


concerned in Intereſt, except the Defendant the pre- 
{ent Earl. 


The Eſtate in Weſtmorland was only a Mortgage, 
and the Houſe in London a Leaſehold for Years; they 
were therefore both Part of the perſonal Eſtate of 
Mr. Booth, and to be governed by his Will ; the Rents 
and Profits thereof were received by my Lord Cowper 


during 
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during his Life, and after his Death brought into the 
Receiver's Accounts as Part of his Lordſhip's Eſtate, 


Now, as to any Account of the perſonal Eſtate of 
Mr. Booth received by my Lord Cowper and not in- 
velted in Purchaſes, or of the Rents and Profits of the 
Hertfordſhire and London Eſtates received by his Lord- 
ſhip, or of thoſe received after his Death, and brought 
into the Account taken in this Court purſuant to the 
Decree before mentioned: I am of Opinion, that the 
Bill ought to be diſmiſſed ; and as to all the perſonal 
Eſtate of Mr. Booth, poſſeſſed by my Lord Comper, 
and no Part whereof was poſſeſſed by Mr. Booth or 
Mr. Powell, the Bill muſt be likewiſe diſmiſſed, as 
againſt their Repreſentatives. 


This will be a Diſmiſſion of the whole Bill as to all 
the Plaintiffs, except Mr. William Cowper, and even with 
Reſpect to him, as he is jointly concerned with the other 
Plaintiffs in the perſonal Eſtate of Mr. Spencer Cowper. 


1ſt, As to any Account of the perſonal Eſtate of 
Mr. Booth received by my Lord Cowper and not in- 
veſted in Purchaſes, or as to the Rents and Profits of 
the Hertfordſhire, Weſtmorland, and London Eſtates, re- 
ceived by my Lord, the Plaintiffs claim as Repreſenta- 
tives and next of Kin of Mr. Cowper, and if he was 
intitled, then was he a Creditor of my Lord Cowper, 
and ought to have come in upon the Foot of the De- 
cree made in the Cauſes before mentioned. 


My Lord by his Will had charged all his Eſtate real 
and perſonal with the Payment of his Debts, and by 
the Decree Mr. Spencer Cowper, as well as his Co-exe- 
cutor Mr. Woodford, was to account for the perſonal 
and the Rents and Profits of the real Eſtates, the Cre- 
ditors were to come in and prove their Debts, and rhe 
. Surplus 
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Surplus only was to be laid out in Purchaſes purſuant 
to his Lordſhip's Will; Mr. Spencer Cowper therefore 
might have craved an Allowance in the Account of 
his Demand; or if not, might have come in as a 
Creditor by the expreſs Proviſion of the Decree, and 
one way or other (I conceive) he ought to have come 
in, for he had diſcloſed his Demand by his Anſwer 
to the Croſs Bill, was Party to the Decree, and to 
the Account taken purſuant thereto ; and in ſuch Caſe 
I declare, I ſhall always be of Opinion, that an Exe- , 

4 f there be a 
cutor or Truſtee ought not to lie by, and put the E- Decree for 
ſtate with which he is intruſted to the Expence of a ©" 5 
new Suit, to obtain Satisfaction for a Demand which Executor is 
he might have had in the Courſe of the former Pro- Htg and 


the Execu- 


ceedings; this is not acting agreeable to his Truſt. tor has 8 

6 ebt which 
he does not claim, but lies by, and the Account is taken and perfected, he ſhall not bring a 
new Bill for his Debt, and put the Eftate to a freſh Charge, this being contrary to the Truſt 
repoſed in him, 


— 


2dly, As to the Account of the Rents and Profits of 
the Eſtates received after the Death of my Lord Com- 
per, and brought into the Account before mentioned, 
Mr. Spencer Cowper was Party to that Account and 
bound by it, and the Plaintiffs who ſtand in his Place, 
cannot avoid that Bar by an original Bill, no nor by a 
Bill to eſtabliſh it, though he did not think fit to 
proſecute it; ſo that, as to this Account likewiſe, 
there muſt be a Diſmiſſion, as being finally barred. 


The great Queſtion then, in this Caſe, concerns the 
Hertfordſhire Eſtate principally, which the ſole Plaintiff 
now remaining (Mr. William Cowper) claims, as Couſin 
and Heir of William Cowper the late Earl's Son by his 
brit Wife. 


With regard to that, the Declarations of Truſt execu- 
ted by my Lord Cowper, take Notice of Mr. Booth's Will, 
and declare theſe Lands were purchaſed with 4 5001. be- 

ol. II. e ing 
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ing Money ariſing out of Mr. Booth's perſonal Eſtate, 
and were to be conveyed and ſettled ro the Uſes of 
Mr. Bootb's Will, and in the mean Time that the Rents 
and Profits ought to be received by the Perſons in- 
titled as if ſuch Settlement had been made. Theſe 
Declarations being relative to the Will of Mr, Booth, if 
Mr. Spencer Cowper as Uncle and Heir of William Comper 
became intitled by or under that Will, it is the fame 
as if the Truſt had been expreſly declared for him, 
and then undoubtedly he had an equitable Eſtate 
veſted in him, which hath deſcended to the Plaintiff; 
and fo is his Title. 


Indeed it has been objected, that although Mr. Spen- 
cer Cowper was Heir to his Nephew William, yet he 
was not next of Kin, and if the 4500 J. had remained 
in Money, his Lordſhip would have had it, and after 
him, the preſent Earl according to his Father's Will. 


Lands can- But this Objection is of no Weight; for had the 

not aſcend a eee 

from the Son 4500 J. remained in Specie, it muſt have been conſi- 

1 dered as Land, and have been governed by Mr. Booth's 

ſhall rather Will; it is impoſſible for the Father to be Heir imme- 

elcheat. diately to the Son; nay, the Law ſays the Land ſhall 
rather eſcheat; for which Reaſon it muſt have de- 
ſcended to Mr. Spencer Cowper, elſe it could not have 
deſcended at all. 


As to the Hardſhip of ſetting up this Right in Re- 
ſpect to the Perſon againſt whom the Suit was brought, 
I own, and cannot forbear declaring, that were I to 
conſider the Matter, not as fitting in Judicature, but 
taking in all Manner of Conſiderations, ſuch as Ho- 
nour, Gratitude, private Conſcience, Tc. I muſt think 
this Claim ſhould never have been made. The Defen- 
dant is Son and Heir of my Lord Cowper, in Conſe- 
quence of whole Marriage with his firſt Wife, the 


I Subject 


— 
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Subje&t Matter of the Plaintiff's, as well as his Father's 
Claim, has ariſen ; their Obligations to my Lord Com- 
per laid upon them in his Life-time could not but be 
very great, and his Kindneſs continued to the laſt, for 
by his Will, they and their Iſſue are put into the 
Intail of the Eſtate, to go along with the Honour, 
which by his Patent is limited to them ; the Defen- 
dant now ſuſtains that Honour, and every one would 
with the whole Eſtate to go along with it. 


| Beſides, as my Lord Hale ſaid, in the Caſe of Col- Though the 
lingwood and Pace, 1 Vent. 424 the Brother of the Tov wil 
half Blood is nearer than the Uncle, and is therefore oe of the 
preferred in the Adminiſtration; for the Uncle on a bod 
the Part of the Father, bath no more Blood of the yet there is 
Mother, than the Brother of the ſecond Venter, and 72 {219 Rea- 


ſon for it, 


he hath the immediate Blood of the Father, which for the Uncle 
the Uncle hath not; the Uncle is forced to go up to —— 

the Grandfather, and meet the Blood of the Nephew mote, but 

in him, ſo that it is impoſſible to find out a Reaſon _— bo 

in Nature for preferring the Uncle to the half Brother. be having | 

Indeed he offers a legal Reaſon for it, which is this, Mother's 

(viz.) that our Law agreeing with the Canon Law, Blood 

makes Brother and Brother but one Degree, and Uncle 

and Nephew two Degrees, and thereby the Law 

gives a mediate Deſcent to the Uncle mediante patre, 

but the Deſcent to the Brother muſt be immediate, if at 

all; and my Lord Hale holds, that the half Blood im- 

pedes it: But now let us examine this; our Law ta- 

king the Computation of Degrees of Kindred from 

the Canon Law, (which by the way ſhortened the 

Degrees or Diſtance of Relation, in order to increaſe 

the Number of Diſpenſations from the Court of 

Rome) makes Brother and Brother but one Degree; 

whereas the Civil Law, in its Computation, went up 

to the common Parent or Father, and down again to 

the perſona propofita, and ſo made Brother and Bro- 
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ther two Degrees, which is certainly right; for there 
is no Conſanguinity among Collaterals, but by meet- 
ing of the Blood in ſome common Perſon or Parent; 
but now, taking our Law to be right, why ſhould 
the half Blood impede the Deſcent to the Heir on the 
Part of the Father? Why ſhould the Blood of a dif. 
ferent Mother hinder the Deſcent to the Heir of the 
Father, eſpecially when it is conſidered, that neither 
of the Competitors hath any of the Mother's Blood, 
as hath been obferved? Theſe ſeem Conſiderations 
of Weight; but ſtill, fitting in a legal Judicature, 
I muſt judge of the Plaintiff's Claim as the Law 
ie, and not as I would have it; the Court muſt judge 
according to the ſtated Rules of Law and Equity, and 
if the Plaintiff's Claim is not barred, nothing is plainer 
than his Title; the Law, if it had been a legal Title, 
would undoubtedly have caſt the Deſcent upon his 
Father, who by the Declaration of Truſt had an 
Equitable equitable Title; now equitable and legal Eſtates are 
— deſcendible in the ſame Courſe. Uſes before the 27 
the fame F. 8. were equitable Eſtates; but yet the Common 


. Law directed their Deſcents, particularly there was a 


Eſtates. poſſeſſio (a) fratris of an Uſe, as well as of a legal In- 
(a) Vide ante heritance, 1 Co. 12 1. b. 4 Co. 22. which cite the Year- 
Banks es Book of the 5 Ed. 4. 7. b. ſo that the Brother of the 

half Blood was, in that Caſe, excluded from the In- 


heritance of an equitable, as well as of a legal Eſtate. 


2... 


Rules of De- The Lord Coke (*) ſomewhere ſets a Value upon the 
ſcent ſo plain ND . 
as that there Laws Of England in Relation to Deſcents, on Account 
Diga * of the Certainty of them; but conſidering how many 
8 a- * 
bout them. Truſts are now-a-days created in Lands, and how 
many Queſtions have ariſen concerning Uſes, whether 
executed or not, I think we {ſhould have little Rea- 
ſon to boaſt of the Certainty of our Laws in the Rules 


of Deſcent, if legal Eſtates were governed by one Rule, 
1 and 


) See the Preface to his ſecond Report towards the End. 


oh. 
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and equitable by another. Beſides, as my Lord Com- 
per thought proper to take the Conveyance of the Land 
in Queſtion to himſelf, let us now ſuppoſe he had 
lodged the legal Eſtate in another Perſon, could the 
preſent Earl have had the Conveyance of the Inheri- 
tance from that Truſtee? Plainly he could not; now, 
if the Plaintiff as Heir, and not the Defendant as 
Brother of the half Blood, muſt, under ſuch Circum- 
ſtances, have been intitled to a Conveyance, ſurely 
my Lord Cowper's veſting the legal Eſtate in himſelf 
can make no Alteration in the Caſe. 


The next Thing to be conſidered is, that ſuppoſing 
cheſe Objections not to ſtand in the Plaintiff's Way, as 


ther any Thing elſe is ſufficient to bar his Demands d 


With Regard to the Proof of my Lord Cowper's 
keeping his Accounts of theſe Eſtates jointly, and in 
the ſame Manner with his other Eſtates, of his letting 
Leaſes of them, having them meaſured and mapped, 


had declared to him juſt before his Death, he did not 
owe above 1007. and that there was not a more punc- 
tual and juſt Man in the World than he, theſe Proofs 
to me ſeem not material; for certainly my Lord Com- 
per thought the Lands in Queſtion his own during his 
Life, his Enjoyment of them is a ſufficient Evidence 


of that, and it does not appear Mr. Cowper knew of 
this Claim when he ſaid theſe Things. 


The Objections made againſt the Plaintiff's Claim 
(ſuch I mean as ſeem of any Weight) are theſe : 


Firſt, Length of Time ſince the Title accrued, 
which was from the Death of Lord Cowper's firit Wife 
in Reverſion, if not in Poſſeſſion. Secondly, The Im- 

Vol. II. 8 H probability 


plainly they do not, then the Queſtion will be, whe- 


and of Mr. Spencer Cowper's ſaying that the late Earl 
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probability of my Lord Cowper's ſuffering his Brother's 
Title to ſtand out, when he might have obtained a 
Releaſe or Conveyance of it. Thirdly, The tender, 
or {light Manner in which the Plaintiff's Father men- 
tioned his Claim in his Anſwer to the Defendant's Bill, 
and to Mr. Sydenham the late Earl's Steward a little be- 
fore his Death. Fourthly, His not proſecuting his Bill 
to make good that Claim, but on the contrary, ſuffering 
a Proceeding whereto he was Party to go on, and 
the Rents of the Lands in Queſtion to be account- 
ed for as Part of the late Earl's Eftate. Fifthly, His 
not coming in as a Creditor for the Refiduum of 
Mr. Booth's perſonal Eſtate poſſeſſed by the late Earl, 
though as ſuch, he was invited or directed by the De- 
cree: But above all, Sixthly, His poſlefling himſelf of 
the late Earl's Papers, Writings, and Books of Ac- 
count after his Death, without the Participation of 
his Co-executor Mr. Woodford, burning and deſtroying 
ſuch as he thought fit. Theſe Things moſt certainly give 
an unfavourable Aſpect to the Plaintift 's Claim, how- 

ever go not ſo far as to bar it. 


The Caſe being not of an accidental Loſs, or Sup- 
preſſion of a Deed, two Things are neceſlary for the 
Defendants to prove, 


1 ft, That Mr. Spencer Cowper did execute ſome Deed 
or Writing whereby the Eſtate was conveyed or releaſed 
to the Earl. 


| 2dly, That ſuch Deed was deſtroyed or ſuppreſſed 
by him. 


It muſt be granted, that the Plaintiff's Father having 
an equitable Eſtate, if he is deveſted of that, it mult 
be by ſome Deed or Writing ſufficient for that Pur- 
pole; this is ſuppoſed by the Defendant's making the 
Plaintiff's Father's burning or deſtroying Papers or 

4 Writings 
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Writings a Part of his Defence; and therefore a Pre- 
ſumption of Satisfaction made by my Lord Cowper for 
this Claim, is not (as was ſaid by ſome of the Defen- 
dant's Counſel) of it ſelf ſufficient, but there muſt 
have been ſome Deed or Writing to convey or releaſe 
the Eſtate, or that will operate as ſuch. Now it does 
not ſufficiently appear, nor can it be inferred or pre- 


ſumed, that there was ſuch a Deed or Writing, or that 
it was deſtroyed or ſuppreſſed by Mr. Comper. 


As to the firſt Objection, the Length of Time ſince 
the Title accrued, which was upon the Death of my 
Lord Cowper's Wife, in Reverſion, if not in Poſſeſſion, 
Mr. Spencer Cowper in his Bill, and the Plaintiffs in 
theirs, ſuppoſe the Title commenced then in Poſſeſſion, 
and demand an Account accordingly; but the Plain- 
tiffs, at the Hearing, abridged their Demands, praying 
an Account only from the Death of my Lord Comper, 
which in this Caſe ought to be inſerted in the De- 
cretal Order, and will bind the Plaintiffs who (par- 
ticularly Mr. William (omper) cannot {ay hereafter, that 
their Father's Title accrued in Poſſeſſion before the 
Death of my Lord Cowper ; but the Defendants Coun- 
ſel, in order to lengthen the Laches of the Plaintiff's 
Father, may, by way of Argument, ſtill inſiſt, as 
they have hitherto done, that it did accrue in Poſſeſ- 
lion on the Death of my Lord's firſt Wife. The Deviſe of 
firſt Limitation is to Williams Cowper and Judith his Hues n 
Wife for the Term of their natural Lives; this un- Witc rg 
doubtedly would carry an Eſtate for both their Lives, their Lives, 


and after the 


during the Life of the Survivor, and according to Death of the 


Brudenel's Caſe, 5 Rep. 9. which hath been always Wife,thento | 


their Chil- 
taken for Law, unleſs the next Words, | and after the dren; upon 


Deceaſe of Judith, then to the Child or Children] de win of 
reſtrain and make them carry only an Eſtate during - rage 
the joint Lives of my Lord (then Mr.) Comper and his pony 
Lady; and indeed, if the latter Words are nat ſo 


taken 
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taken, they muſt be totally rejected, and the ſubſe⸗ 


quent Limitations made to take place, not upon the 


Death of Mrs. Cowper, according to the Will, but to 


expect till the Death of both; whereas on the contrary, 
if they are ſo taken, they may receive a ConſtruCtion, 
and be underſtood to veſt the Remainder in Mrs. Compex, 
upon the Determination of the former Eſtate by the 
Death of her Huſband; and I am of Opinion, that 
this is the true Way of conſtruing Mr. Booth's Will, 


it being certain, that the literal and grammatical Con- 


ſtruction of a Limitation to A. and B. for the Term of 
their Lives, is for the Term of both their Lives ; for. 
their Lives being plural muſt comprehend both, and 
join them together; which is the legal Conſtruction 
too, where there 1s no particular Reaſon to vary from 
it; for ſo it is held in Auditor Curl's Caſe, 11 Rep. 3.6, 
that an Office granted to two pro termino vitarum ſu 
arum, determines by the Death of one. Indeed in a 
Limitation of Lands it is otherwiſe ; and the Reaſon 
of the Difference is this: A Jointenancy of Lands may 
be ſevered, and if it be not, the Intereſt muſt conſe- 
quently ſurvive; which is otherwiſe in an Office; and 
that it is ſo in Lands, is not from the Import of the 
Words of that Limitation, but from the Inftitution or 
Operation of Law ; for if the Words imported a Sur- 
vivorſhip, it would be ſo in both Cafes; befides, upon 
a Severance of the Jointenancy in Land, the Eſtate 
does not continue during the Life of each Donee, but 
determines upon the Death of one for his Moiety, and 
of the other for his, according to Dyer 67. a. and 
1 Inſt. 197. a. which ſhews that the Eſtate does not 
neceſſarily ſurvive or continue for the whole as long 
as one of them lives. This different Operation of 
the ſame Words in the Caſes put, ſhews the Intent of 


the Donor, and conſequently determines the Effects 


of it; ſo in our Cafe, the Words ſubſequent to the 
Limitation, (viz.) [“ and after the Deceaſe of my 
_ * Daughter 


_ * = — — r 
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A « Daughter to the Child or Children, Vc. II ſhew the. 
Teſtator's Intent, and muſt determine the Effects of 

the Limitation, eſpecially in a Will, where the Intent 
orer- rules the legal Import of the Words, be they 

never ſo expreſs and determinate. 


f am ſenſible there is a Diverſity of Opinions 
among the learned Judges of the preſent Time, whe- 
ther the legal Operation of Words in a Will, or the 
Intent of the Teſtator, ſhall govern ? For my Part, I In a Wil, 
ſhall always contend for the Intention where it is Hatenitbe 


Intention is 


plain, and I think the ſtrongeſt Authorities are on that * 
c 

Side; for if the Intention is ſometimes to govern, as . 

it is admitted it muſt, and not always give way to a Opera: 
, tion of the 

the legal Conſtruction, and yet at other Times ſhall Word-. 

not govern, there will then be no Rule to judge by, 

nor will any Lawyer know how to adviſe his Client; 


a Miſchief which Judges ought to prevent; 


Thus much I have thought proper to lay upon the 
Queſtion, whether the Remainder came into Poſſeſ- 
ſion upon the Death of Mrs. Cowper, or not till the 
Death of her Huſband (afterwards Lord Cowper) be- 
cauſe it was laboured ſo much at the Bar, and I did 
not care to pals it over ſuperficially ; but after all 1 
think it not very material. If Mr. Spencer Cowper had 
any Knowledge of his Title before my Lord's Death, it 
might have been material, by lengthening the Time 
of his Laches, but there is no Proof of that; and 
Mr. Woodford by his Anſwer ſays, that the 1 5th of Ce- 
tober 1723, (five Days after the Earl's Death) was the 
firſt Time Mr. Cowper mentioned his Demand under 
Mr. Booth's Will, which Mr. Woodford ſays he never 
heard of before, nor is there Ground to 3 that 
Mr. Cowper knew any Thing of it till after my Lord's 
Death; he had no Reaſon to think himſelf concerned 


in Mr. Booth's Eſtate, being a Stranger to him in Blood ; 
Vol. II. 8 1 beſides, 
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beſides, if it had occurred to him, that he was Heir 
to Mr. Booth's Grandſon, yet Mr. Booth was a Citizen 
of London, had preferred his Daughter in Marriage, 
his Eſtate almoſt all perſonal, how then could Mr. Com- 


per divine he would order it to be converted into Land, 


and afterwards diſpoſe of it in ſuch a Manner, as to 
carry it from his own Heirs, and give it him? 


As for the Declarations of Truſt wherein Mr. Booth's 
Will is recited, how ſhould Mr. Cowper know of them? 
they were depoſited by my Lord Cowper with Mr. Powell 
the Executor, and found after his Death among his Pa- 
pers, as his Executors ſay by their Anſwer, which is 
not contradicted by Proof; beſides, one of theſe Decla- 
rations takes Notice that the other was depoſited with 
Mr. Powell, and there being the {ame Reaſon to depoſit 
the one as the other, no Doubt they were both ſo, and 
in Mr. Powell's Cuſtody at the Time of his Death; fo that 
there is no Reaſon to ſuppoſe Mr. Spencer Cowper knew 
any Thing of his Title, till after my Lord's Death. 


But then they object the Improbability of my Lord 


Cowper's ſuffering his Title to ſtand out when he might 
have obtained a Releaſe or Conveyance of it. 


As to this, I am in the Dark, I mean, with Reſpect to 
my Lord's Knowledge of Mr. Cowper's Title; one would 
think, he had conſidered the Limitations in the Will, 


and conſequently to whom the Eſtate would go after 


his Death; but that his Lordſhip was poſitive in his 
Opinion, upon Limitations {o ambiguous, does not 
appear, and 1s the more doubtful, as in neither of the 


| Declarations of Truſt executed by his Lordſhip, did 


he take upon him to determine, how the Eſtate was 
to go by Virtue of the Limitations ; all that he ſays is, 
that it ſhould go according to the true Intent of Mr. Booth's 
Will. What Power or Influence my Lord Cowper had, 


I doth 


. «% © - % F 2 
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doth not judicially appear; if he did obtain a Releaſe 
or Conveyance from Mr. Cowper, it muſt be either 
before he had Iſſue by his ſecond Lady, or after; now, 
before my Lord had ſuch Iſſue, Mr. Comper was both 
Heir to my Lord and to his Son, and therefore my 
Lord, in caſe his Son by his firſt Marriage ſhould 
die without Iſſue, might think that the Eſtate would 
go to his Brother, and that he had no Reaſon to en- 
deavour to prevent it. It is proved my Lord's Son 
died in 1697 or 1698, my Lord's firſt Lady not till 
April 1705; and till Iſſue born of the ſecond Marriage, 
there is no Foundation to preſume there was an 
ſuch Releaſe or Conveyance, and after he had Iſſue 
by his ſecond Lady, he might think his Brother would 
not do ſo hard a Thing as to call for the legal Eſtate, 
and ſeparate it from the Honour, an Honour intailed 


upon himſelf and his Iſſue. 


Beſides there is ſome Evidence, that this Title was 

ſtanding out on my Lord's Death: His Lordſhip de- 
poſited theſe Declarations of Truſt with Mr. Powell, to 
be delivered to ſuch as ſhould have a Right to the E- 
ſtate, and if he had got in his Brother's Title, moſt 
probably he would have called for the Declarations, 
and not have left them in the Hands of Mr. Booth's 


Executor, when he himſelf was ſole Owner of the 
Eſtate. 5 


3d Object. The flight and tender Manner in which 
the Plaintiff's Father (Mr. Spencer Cowper) mentioned 
his Claim in his Anſwer to the Defendant's Bill, and 


to Mr. Sydenham the late Earl's Steward, a little be- 
fore his Death. 


Mr. Cowper in his Anſwer ſays, © he is deſirous the 
* Truſts of the late Earl's Will ſhould be executed, 
and inſiſts upon his Title to the Benefit of the 


„ Truſts 
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* Truſts therein contained, but ſays, he conceives it 
might be proper by a Bill to eſtabliſh his Demand, 
though he found it neceſlary to diſcloſe it by way 
of Anſwer to that Bill, and prays to reſerve to him. 
* ſelf the Liberty of eſtabliſhing his Demand, as he 
& ſhould be adviſed, and ſaving it to himſelf, ſo far 
e as the ſame ſhould appear juſt and reaſonable, he ſub- 
* mits to the Execution of the Truſt of my Lord 
% Cowper's Wall": 


cc 


Mr. Sydenham examined for the Defendants ſays, 
that a little before Mr. Cowper's Death, he took Oc- 
* calion to mention this Demand of his upon the 
„ Earl's Eſtate, and told him, he hoped he would 
„ make an End of it in the eaſieſt Manner he could, 
„upon which he ſeemed to make very ſlight of it, 
and ſaid, there was a {mall Piece of Meadow neat 
* his Canal in a Field called Clunk-field, which lay con- 
“ venient for him, and if the preſent Earl would let 
„him have this Field, he ſhould make other Matters 
extremely eaſy. TO 


«6 


It ſeems plain, Mr. Spencer Cowper's Anſwer to the 


Bill expreſſes a Backwardneſs in ſetting up this Title, 


and a Tenderneſs in making the Claim, and by what 


he ſaid to Mr. Sydenham, he {lighted and made little Ac- 


count of it, (which Claimants are not apt to do) yet 
there is ſomething particular in this Caſe, which takes 


away the' Force of the Objection; for though the 


Title upon which this Claim is founded, be clear and 


plain to thoſe that underſtand the Law and common 


Rules of Equity, yet in the common Opinion of 
Mankind, it would be thought in it ſelf, and in the 
Circumſtances attending it, very hard and unreaſonable, 


and the ſetting it up ſeverely cenſured; beſides, it appears 
by Mr. Sydenham's Depoſition, that this Claim was not 


{et up in order to carry Things to the utmoſt Extent, 
+ but 
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but to obtain ſoma Acknowledgment for a Releaſe of 
the Demand, and indeed it was like to have had that 
Effect; for Mr. Sydenham lays farther in his Depoſition, 
that the Defendant, after he came to Age, and before 
the filing of the preſent Bill, offered the now Plain- 
tiff to comply with the Propoſal his Father had made, 
and to convey the Field, upon having a Releaſe, 


E 


_— 


The fourth Objection is that of Mr. Spencer Cowper”s 
not proſecuting his Bill brought to make good his Claim, 
but, on the contrary, ſuffering the Proceedings I have 
mentioned, and the Rents of the Lands claimed by him 
to be accounted for as Part of the late Earl's Eſtate. 


And ſo far as that Proceeding extends, it has proved 
a Bar; but farther than that it cannot be carried, for- 
it cannot operate as a Bar to the Realty, or as an Ex- 
twguiſhment of the Right to the Land. 


It is objected, that if Mr. Spencer Cowper had thought 
his Claim to the Land had ſubſiſted, he would not 


have {uffered a Bar to an Account of the Rents and 
Profits to have run upon him. 


To this it may be anſwered, that poſſibly Mr. Com- 
per might think the Pendency of his Bill to eſtabliſh 
his Claim, would prevent that Bar; but if he did not 
think fo, yet he might be willing to ſuffer himſelf. 
to be barred as to the meine Profits, or might intend 
no more by ſetting up his Claim, than to obtain ſome 
Acknowledgment for the Releaſe of it, eſpecially as he 
muſt know that the ſetting it up would appear hard, 
and could not eſcape Cenſure; which ſeems alſo an Anſwer. 
to the next Objection to the Plaintiff's Claim, Mr. Spen- 
cer Cowper's not coming in as a Creditor for the Re- 
fdum of Mr. Booth's perſonal Eſtate poſſeſſed by the 
lare Earl, though he was, as ſuch, invited and di- 
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rected by the Decree. Beſides, he might not think it 
proper, or worth his while to enter into ſo ſtale an 
Account, as that of Mr. Booth's Eſtate, who died al- 
moſt forty Vears before. 


And now we come to the laſt Objection (and which is 
the ſtrongeſt) viz, Mr. Spencer Cowper s poſſeſſing him 
ſelf of the late Earl's Papers and Books of Account, 
after his Death, without the Participation of Mr. Mood- 
ford his Co- executor, burning and deſtroying ſuch of 
them as he thought fit. 


This is a Fact of ſuch a Nature, that every Cir- 
cumſtance relating to it ought to be thoroughly 
Weighed, in order to {ee whether there be any Foun- 

dation in Precedent, Reaſon or Juſtice, for the Pre- 
ſumptions which the Defendant's Counſel would build 
upon it, and this, not merely with Regard to the pre- 
{ent Cauſe, but as it concerns Property in general, 


and Publick Juſtice. 


The Evidence of Mr. Cowper's poſſeſſing himſelf of 
all the late Earl's Papers, thoſe at Colne-green his 
Houſe in the Country, and thoſe at his Houſe in 
Town in George-ſtreet, is very plain; the Sum or Sub- 
ſtance of it this: 1ſt, As to the Papers and Books of 
Account in the Country, notwithſtanding there is 
ſome Variety in the Evidence as to the circumſtantial 
Part, yet it plainly appears, that on the 10th of Oc- 
tober 1723 (the Day my Lord died) Mr. Spencer Com- 
per was in the Houle at Colne- green, and none being 
preſent but Mr. Sydenham, he opened a Bureau, took 
out Papers, cancelled ſome, and afterwards the ſame 

Day Mr. Sydenham found him alone with a greater 
Quantity of Papers and Writings lying before him on 
the Floor, torn and cancelled, which he told Mr. $y- 
denham, he intended to put out of the Way, and 

1 „ would 


3 


De Term. J. Michaelis, 1734. 


679 


« would look over all the Earl's Papers, to preſerve 
« {uch as he thought proper, and deſtroy the reſt”. 
On the 1 3th of October Mr. Woodford, by his Appoint- 
ment, was to come down to Colne-green, and before 
he. came, Mr. Cowper ordered one of my Lord's Servants 
to carry down a large Basket of Papers and Writings 
into the Kitchen to be burnt, and accordingly they 
were burnt in the Kitchen-Fire, in the Prefence of 
ſeveral of the common Servants, one of which ſays, 
„he {aw on the Top of the Basket two Books co- 
« vered with white Vellum or Parchment, {ſuch as 
« my Lord uſed to keep his Accounts in”. 


2dly, As to the Papers or Writings in Town, it ap- 


pears, that on the 1 5th of the ſame Month, Mr. Com- 
per, Mr. Woodford and Mr. Sydenham, came to my 


Lord's Houſe in George-ſtreet, and in a Cloſet below 


Stairs there was a Bureau, which, by a Key Mr. Cowper 
had in his Pocket, was opened, and in it were ſeveral 
Writings and Papers, {ome of which Mr. Cowper only 


looked over, and took away with him, ſaying, they 


concerned the Earl perſonally, and not his Eſtate, 
and locked up the Cloſet keeping the Key, and thar 
they all went up and opened an Iron Cheſt, put in 
ſome Jewels and Curioſities which they had found be- 


low, and took out ſome Bank-Bills, which were de- 


livered to Mr. Sydenham, and then three Locks were 
put upon the Cheſt and each had a Key; a Day or 
two after this, Mr. Cowper told Mr. Sydenham, he 
would have all the Earl's Papers and Writings in 
Town brought to his Chambers, that he might peruſe 
them, and put out of the Way ſuch as were not 
proper to be kept, and accordingly, without Mr. Wood- 
ford's Knowledge, he ſent the Key of the Cloſet to 
Mr. Sydenham, who cauſed the Papers to be taken out 
of the Bureau and put in Boxes, which Boxes, toge- 
ther with the Iron Cheſt, were ſent to Mr. Cowper's 

hes : Chambers, 


— 
— — — — 

2 — —— 3 — 
— — 4 22 — — — 
= _ — 

— 2 
= _ => = : — 
— — — — — 
— — — pa — _ —_ 


— A 
. - 
— 
—— 


TN — T— 


— RS 
— - 
* 2 


— 
— — — 
— — 
— — 
— = 


— _ 
— — 
—— — — —— — _ 
— 2 — — . — — _ — — 
— — 2 — * 
— 
1 — 
— - 2 3 — 
> —— — Bs — — — — 
— — — 8 .. = — 
> = — =y 
— — Sa — _ — oy : 
—— — - 


— — 


——— 


— 2 
a — 

— be — 
— —cn—on——n———_— 
——. 


—— ren 
— 


- 

— = — 
— > CO 
1 


———_— ———— 


— — 

— — — 

— — 
— — 


— — — 
—— — 
— — — — — 
2 — . r - *** 
— — 
— — — — — — — 
— — a 
_ — 7 — 2 
= — 22 


** 


De Term. J. Michaelis, 1734. 
Chambers, who ſeveral Times after mentioned to 
Mr. Sydenham, that he had looked into the late Earl's 
Papers, and deſtroyed ſuch as were not fit to be ſeen. 
It appears likewiſe, that Applications were made to 
Mr. Cowper, on Behalf of the Counteſs, deſiring that 
ſhe or ſome Perſon for her might be preſent at the 
opening of the Earl's Papers, which he declined, ſay- 
ing they were private Papers not fit to be ſeen. 


ah 


Upon this Evidence and the known Maxim, Omnia 
præſumuntur in odium ſpoliatoris, the Defendants Counſel 
would have two Preſumptions to ariſe. Firſt, That 
Mr. Spencer Cowper had executed ſome Deed or Writing 
to the late Earl, whereby his Title to the Lands in 
Queſtion was conveyed or releaſed: And 2dly, That 
ſuch Deed or Writing was by him burnt or deſtroyed. 


How far Now, before I conſider the Evidence, I muſt pre- 
Courts of miſe, that this 1s going farther than any Court, either 
gone in Caſe Of Law or Equity, has gone in any Caſe of ſuppreſ- 
of ok Heel ſing or deſtroying Evidence, that I know of. In that 
of The King (a) and The Counteſs of Arundel, Hob. 109, 

my Lord Hobart ſays, the Suit (that is the Bill) affirmed 

the King's Title to be by the Attainder of Francis Da- 

cres, who (the Bill ſaid) was ſeiſed of an Eſtate-tail; 

but the Deeds whereby the Eſtate was come to him 

were not extant, but very vehemently ſuſpected to 

have been ſuppreſſed and with-holden by ſome under 

whom the Defendants claimed; and therefore the De- 

cree ran, That the King and his Heirs, and the 
Lord Hunſdon his Farmer, ſhould hold and enjoythe 

* Lands, until the Defendants ſhould produce the 

* Deeds, and the Court thereupon take farther Conſi- 

“ deration and Order”, This was a very ſolemn Re- 
ſolution, and with the greateſt Deliberation, for the 


I | then 


(a) See this Caſe ſtated with ſome others of the like Nature in the 
Calc of Dalſton verſus Coatfworth, Vol. I. 
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then (a) Lord Chancellor was aſſiſted with the two Chief 


Juſtices and the Maſter of the Rolls. By the printed Re- 

port the Deeds are ſuppoſed, but not ſaid to be proved; 
have had the Regiſter's Book ſearched, the Decree 
is entered Trinity 14 Fac. 1. lib. B. fol. 1095. b. and 
drawn up thus: © That the King, his Heirs and his 
« Farmer, ſhould hold and enjoy until the Defendant 
« produced the Deeds therein particularly mentioned 
and proved once to have been extant and duly exe- 
« cuted”. Here we ſee the Exiſtence of the Deeds 
was fundamental to the Decree, and the Proof of them 
fully and expreſly aſſerted by the Court in framing 
the Decree; in the Cale of Gartefide and Ratcliffe, 
1 Chan. Caſes 292, the Deed burnt or cancelled was 
proved; in that of Hunt and Matthews, 1 Vern. 408, 
the Deed ſuppreſſed was proved ; and in that of War- 
dour and Beresford (not rightly reported 1 Vern. 452) 
in the Regiſter's Book of Paſche 1687, page 491, there 
is this Entry: *The Lord Chancellor, on reading and 
« examining Witneſſes viva voce, declared that the 


** 


Lg 
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£ 


the Careleſſneſs of the Defendant, imbezilled, and 


L 


o 


not made the Defendant any Allowance for Diet, 
* ©c. by Reaſon of ſuch Imbezilment”; here the 
Proofs of the Imbezilment of the Papers prove there 
were ſuch Papers. The Caſe of the Counteſs of Phy- 
mouth and Bladen, reported 2 Vern. 32, appears by the 
Regiſter's Books to be thus: The Defendant was the 
Plaintiff's Steward, and the Bill was brought for an 
Account; the Defendant pleaded, that the Plain- 
tiff had impriſoned him, and upon Promiſe of his 
Liberty had got a Trunk, m which were all his 
Vouchers, inſiſting that though he kept the Key, 
yet it was eaſy to be opened, and that it was to be 
preſumed it had been ſo, and was impoſſible for him 
to prove what the Plaintiff had taken out, or to 
Vol. II. : 8 L account 


(a) Lord 
Elleſmere, 


Papers (there called Wynne's Accounts) were, thro 


therefore confirmed the Maſter's Report, which had 
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account without his Vouchers ; this Plea was argued 


and ordered to ſtand for an Anſwer ; afterwards, by an 


interlocutory Order, the Trunk was directed to be de- 
livered to the Uſher of the Court ; and upon Hearing of 
the Cauſe, the then Lords Commiſſioners decreed the De- 
fendant to account, and ordered the Trunk to be brought 
before the Maſter, who was to open it in the Preſence 
of both Parties, and they to have Copies of the Papers 
found in it, as they ſhould think fit ; in this Caſe the 
Court would not preſume material Papers, or even a 


Suppreſſion of any ſuch, though it ſhould ſeem that 


the Trunk was got by the Plaintift in a very unwar- 
rantable Manner, and only took the beſt Care they 
could that the Papers, whatever they were, ſhould be 
produced. 


There have been no Cafes at Law, and theſe are all 
the material ones that I have heard cited in Equity ; 
but though there may have been others, the Names 
of which I cannot at preſent recollect, yet do I not re- 
member, or believe, there has been any one, where there 
was not ſome Proof made of the Exiftence of the Deed 


or Writing ſuppoſed to be ſuppreſſed or deſtroyed. 


Now I ſhall conſider the Manner and Circumſtances 
of Mr. Cowper's poſſeſſing himſelf of and burning and 
deſtroying theſe Papers, Writings, or Books of Ac- 
counts, in order to ſee, whether they afford any ſuf- 
ficient Preſumption, that there was ſuch a Deed or 
Writing, and that Mr. Cowper did burn or deſtroy it. 


As to the TranſaQion at the late Earl's Houſe in 
the Country, Mr. Sydenham was preſent when Mr. Cow- 


per firſt opened the Bureau, took out Papers and can- 


celled ſome of them; and afterwards Mr. Sydenham 
was admitted into the Room, when Mr. Cowper had 
a greater Quantity of Papers lying by him, torn and 

I cancelled 
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cancelled, which he frankly told Mr. Sydenham he intend- 
ed to put out of the Way, and would look over all the 
Earl's Papers, preſerve ſuch as he thought proper, and 
deſtroy the reſt ; this was on the 1oth of October; on 
the 13th, before Mr. Woodford came down, he ordered 
one of my Lord's Servants to carry down a large Baſ- 
ket, full of Paper Writings, and Books of Account, 
into the Kitchen to be burnt, and accordingly they 
were burnt (Mr. Sydenham ſays by Mr. Cowper himſelf) 
in a very publick Manner in the Kitchen-Fire, and in 
the Preſence of ſeveral of the common Servants, which 
is to be preſumed was not kept ſecret from my Lady 
Cowper, for Mr. Cowper refuſed to let any Perſon for 
| her be preſent at the opening of the Earl's Papers, 
(though ſhe deſired it) ſaying, there were private Pa- 
pers not fit to be ſeen, which was avowing to her his 
Deſign to deſtroy ſome Papers, or at leaſt to conceal 
them. | 


But then it is asked, how came Mr. Cowper to open 
the late Earl's Bureau in the Country, ſearch his Pa- 
pers, cancel and burn ſuch as he thought fit, without 
the Knowledge or Participation of Mr. Woodford, and 
this too, before the coming of Mr. Woodford, who was 
to come there by his Appointment? 


Now although each Executor, having the whole Of- 
fice in him, hath Authority to do what Mr. Cowper 
did, yet I think he ought to have ſtayed for Mr. Wood- 
ford the other Executor; but then it doth not appear, 
that Mr. Woodford, when he came, took upon him to 
act in any Manner, or ſo much as to enquire con- 
cerning the late Earl's Papers or Books of Account, or 
any of his Affairs; and indeed he might reaſonably 
think Mr. Cowper, whom he found in the Houle, had 
taken ſome Care or other about my Lord's Affairs; 
probably he might think Mr. Cowper being my Lord's 

5 Brother 
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Brother, and one who had no Intereſt in his Lord. 
ſhip's Eftate (that he knew of at that Time) was more 
proper than himſelf to look into Bureaus or Cahi. 
nets, and inſpect Papers; and it appears he did think 
ſo, for when they both came to my Lord's Houſe in 
Town with Mr. Sydenham, Mr. Cowper brought with 


| him the Key of the Bureau there, in which were ſe. 


veral Writings and Papers, ſome of which Mr. Comper 
only looked over and took away with him, ſaying 
they concerned the late Earl perſonally, and not his 
Eſtate z and as Mr. Cowper had the Key of the Bureau 
with him, ſo Mr. Woodford let him lock up the Cloſet 
where the Bureau was, and carry away the Key, which 
was putting it into his ſole Power to look over all the 
reſt of the Papers and Writings, and diſpoſe of them 
as he had already done of ſome others in Mr. Woodford's 
Preſence ; this accounts for Mr. Cowper's doing what he 
did in Relation to the other Papers or Books of Ac- 
count at Colne-green, without the Knowledge or Parti- 


cipation of Mr. Woodford; beſides, either Mr. Cowper 


found the Deed or Writing {uppoled by the Defendants 
Counſel, at my Lord's Houle in Town, or in the Coun- 
try; if at his Houſe in Town, the Searching of his 
Papers and Writings there by Mr. Cowper, having a 
Power over them, was in ſome Sort by Mr. Woodford's 
Conſent ; and if in the Country, that was done before, 
and it cannot be imagined, if Mr. Cowper had in his 
Power what he wanted there, he would then have 
burnt or deſtroyed ſo many Papers or Writings in ſo 
publick a Manner, and after all this, have poſſeſſed 
himſelf of Papers and Writings in Town with the 
Privity of Mr. Woodford, have ordered Mr. Sydenham 
to ſend them to his Chambers, and ſeveral Times 
after have told Mr. Sydenham he had been looking into 
them, and deſtroyed ſuch as were not fit to be ſeen. 
Again, if Mr. Cowper had executed ſuch a Deed of 


Releaſe, and had intended to ſuppreſs or deſtroy it, 
I he 
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he would have taken a ſecret and clandeſtine Way for 
that Purpole, as the Suppreſſion of Deeds does in its 
Nature ſuppoſe, and not have burnt Papers and Wri- 
tings at ſeveral Times in an open publick Manner. 


For my Part I do declare, that had there been the 
leaſt poſitive Proof of a Releaſe from Mr. Cowper, I 
would have totally diſmiſſed the Bill ; but when ſuch 
Releaſe or Conveyance” is only {ſuppoſed or inferred 
from Appearances, out of which that Suppoſition does 
not neceſſarily or even naturally ariſe, and when my 
Lord Cowper's leaving the Declaration of Truft in the 


Hands of Mr. Powell does ericounter it, I cannot but 
think this Title is ſubſiſting. 


Upon the whole Matter, my Opinion is, this Title 
ſhould not have been ſet up, but now it is ſo, it ap- 
pears a plain and a ſubſiſting one. 


The Law is clear, and Courts of Equity ought to 
follow it in their Judgments concerning Titles to equi— 
table Eſtates; otherwiſe great Uncertainty and Confu- 
ſion would enſue; and though Proceedings in Equity 
are ſaid to be ſecundum diſcretionem boni viri, yet when 
it is asked, Vir bonus eſt quis? The Anſwer is, Qui con- 
ſulta patrum qui leges Juraq; ſervat; and as it is ſaid 
in Rook's Cale, 5 Rep. 99. b. that Diſcretion is a 
Science, not to act arbitrarily according to Mens Wills 
and private Affections: So the Diſcretion which is ex- 
ecuted here, is to be governed by the Rules of Law 
and Equity, which are not to oppoſe, but each, in its 
Turn, to be ſubſervient to the other; this Diſcretion, 
in ſome Caſes, follows the Law implicitly, in others, 
aſſiſts it, and advances the Remedy; in others again, 
it relieves againſt the Abuſe, or allays the Rigour of it; 
but in no Caſe does it contradict, or over- turn the 
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De Term. J. Michaelis, 1734. 


and is not before the Court, therefore I will take no 
Notice of him; but the Defendant mult convey ſuch 


5 — 


Grounds or Principles thereof, as has been ſometimes 
ignorantly imputed to this Court. That is a diſcre- 
tionary Power, which neither this nor any other 
Court, not even the higheſt, acting in a Judicial Ca- 
pacity, is by the Conſtitution intruſted with. 


It is farther to be obſerved, that the legal Intereſt of 
theſe Lands paſſed by my Lord Cowper's Will, and 
the Defendant the preſent Earl has an Eſtate for Life 
only therein, with a Reverſion in Fee, after ſeveral 
intermediate Remainders, ſome contingent, others 
veſted, and conſequently the Plaintiff can have a Con- 
veyance only of ſuch an Eſtate as my Lord has; the 
Counſel make no Objection for want of my Lord's 
Brother being a Party, who has the next Remainder, 


Eſtate and Intereſt as he has in the Hertfordſhire 
Lands, and account for the Profits. As to the Time, 
or to what Period this Account 1s to go back, the 
Court has very reaſonably taken a Latitude, deter- 
mining upon the Circumſtances of the Caſe; and ſince 
the Plaintiff's Demand is ſtricti juris, he ought there- 
fore to have ſtrict legal Meaſure meted to him. 
The Plaintiff's Father filed his Bill not long after 
the late Earl's Death, and if he had proceeded on 
that Bill, might have had an Account of the Profits 
from that Time, in the ſame Manner as, in Caſe of 
a legal Title, he would have had from the Time of 
his Entry; but afterwards, he was ſo far from in- 
liſting upon a Right to the Profits from thence, or 
upon the Benefit of his Claim by that Bill, as to 
ſuffer a Proceeding whereto he was Party, to be had 
in Diſaffirmance of it; and therefore the Plaintiff's 
Right muſt ſtand upon his own Claim. 


1 Conſe- 


De Term. J. Michaelis, 1734. | 687 


Conſequently, I decree the Earl Comper to ac- [|| 
count for the Profits of the Hertfordſhire Eſtate in 
Queſtion, the Account to be taken from the filing nt 
of the Plaintiff's Bill, and the Defendant to have all 1 
juſt Allowances, and to be examined upen Interroga- N 
tories as the Maſter ſhall direct“. Tl 

* From this Decree (which was ſoon after inrolled) there was an Ap- | | 
peal to the Houſe of Lords, where the Parties agreed, and that Agree- Wt! 
ment (9 Geo. 2.) was confirmed by Act of Parliament. . 
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Account. 


Account of Profits from what 
Time, where from the Title 
accruing, and where from 
the Filing the Bill only. 


HERE one is in 
Poſſeſſion of Lands 
belonging to an In- 
fant, if the Infant 

when of Age makes out his 

Title, he ſhall recover the 

Profits in Equity from the 

Vol. II. 


firſt accruing of his Title, 
and not from the Filing of 
his Bill only. Page (645) 
So the Defendant ſhall Account 
for the Profits from the Time 
the Plaintiff's Title accrued, 
and not from the Filing 
the Bill only; if the De- 
fendant has concealed the 
Deeds and Writings making 
out the Plaintiff's Title. 


(645) 


Ademption of a Legacy, See 
Tit. Legacy, 


_ 


1 
{ 


8 N Admi⸗ 


[ 


* » 


Adminiſtration. See Tit. Exe⸗ 


Idvowſon. Sce Pyeſentation, 


cuto2 and Adminiſtratoz. 


Agreement, 


A. articles to buy Land, and 


pays Part of the purchafe 
Money, afterwards he enters 


into ſeveral Orders of Court 


to pay the Reſidue by ſuch 
a Day, or in Default there- 


. of to give up the Articles, 
and loſe what he had before 


paid; Court will relieve, tho 
theſe Articles have not been 
complied with. Page 66 


Money covenanted to be laid 


out in Land ſhall deſcend 
as Land; but he that would 
be entitled to the Fee of the 
Land when purchaſed, may 
diſpoſe of it by a Will, tho' 
not atteſted by three Wit- 
neſſes; alſo a parol Direction 
for the Payment of it ſeems 
to be good: So if Money is 
ordered or deviſed to be laid 
out in Land and ſettled, to 
to the Uſe of A. in Tail, Re- 


mainder to himſelf in Fee, 


Equity will order the Mo- 
ney to 4. ſecus if the Re- 
mainder thereof be limited 
to a third Perſon; alſo tho' 
by a voluntary Contract Mo- 


ney is agreed to be laid out 


T 


in Land, the Court will ex- 
ecute ſuch Agreement in Fa- 
vour of the Heir. 171 


wo article, that whatever 


J. F. ſhall leave to either of | 


1 


Agreement good, and ſhall 
be carried into Execution by 
this Court; alſo if after this 
one of them contrives that 
J. S. ſhall leave Part of his 
Eſtate to a third Perſon, in 
Truſt for him, this is with- 


in the Articles. Page 182 


One articles to pay 58 J. a 


Share for eleven Shares of 
the Luſtring Company at 
the next Opening of the 
Books; the Books neyer o- 
pened afterwards ; the Ven- 
dee relieved in Equity from 
paying. — 


It is againſt natural Juſtice that 


any one ſhould pay for a 
Bargain which he cannot 


have; as if I article to buy 


an Houſe, and the Houſe is 
burnt down before the Day 
of Payment, I am not bound 
to pay the Money. 220 


The Plaintiff's Houſe being ſo 


near the Church that the 
ringing of the Five a Clock 
Bell in the Morning di- 
ſturbed her; the Plaintiff 


came to an Agreement in 


Writing with the Church— 
wardens and Inhabitants at 
a Veſtry, that ſhe would 
erect a Cupolo and Clock 
at the Church, in Conſidera- 
tion of which the Bell was 
not to be rung in the Morn- 
ing; this a good Agreement, 
and decrecd to be binding 
in Equity. 266 


Where one articles to ſell an 


Eſtate, and brings a Bill for 
an Execution of the Agrce- 
ment, 


A TABLE of the Principal Matters. 


ment, though at the Time 
of the Agreement he cannot 
make a Title to the Pur- 


chaſer, it is ſufficient if he is 
able to do ſo when the De- 


cree or Report is made, 


Page (631) 


Agreement voluntary. Sce Tit. 


Coluntary. 


Agreement when to be perform- 
ed in Specie and when not. 


On a Bill to compel a Per- 
formance of an Agreement 
for transferring 5000/. Zork- 
Buildings Stock at 7. 5 5. 
er Ceut; Defendant demur- 


red, but Demurrer over- ruled; 


for the Caſe might be attend- 
ed with ſuch Circumſtances 
as would make it juſt to de- 
cree a ſpecific Performance 
of the Parties own Agree- 
ment, or at leaſt to pay the 
Difference. 304 
A Man having ſeduced an in- 
nocent Woman by whom he 
has a Baſtard, gives her a 
Writing obliging himſelf to 
pay 2000 /, after his Death 
for the purchaſing an An- 
nuity for the Woman and 
Child for their Lives; the 
Man dies; Equity will com- 
pel a Performance of the A- 
greement. 


Covenant in Conſideration of 
Marriage, to ſettle Lands of 


3501. per Annum on Huſ- 
band and Wife and the Iflue 


Male of the Marriage, Re- 


mainder to the Brothers of 


the Husband; Equity will 
compel a ſpecific Execution 
of this Covenant, and not 
put the Party to an Action of 
Covenant in the Truſtec's 
Name, Page (594) 


Agreement on Marriage. 


An Agreement on Marriage 


Articles to convey to the 
Husband a third Part of what 


ſhall come to the Father of 


the Wife on the Death of 
his Father, good, and Equi- 
ty will compel an Execution. 

191 


Feme gives a Bond to her in- 


tended Husband, that in caſe 
of their Marriage ſhe will 
convey her Lands to him in 
Fee; they intermarry, the 
Wife dies without Iſſue, and 
then the Husband dies; the 
Bond, though void in Law, 
is yet good Evidence of the 
Agreement in Equity, and 
the Heir of the Husband 
ſhall compel a ſpecific Per- 
formance againſt the Heir of 
the Wife. 243 


A Feme Infant ſeiſed in Fee, 


on Marriage with the Con- 
ſent of her Guardians, cove- 
nants in Conſideration of a 
Settlement to convey her In- 
heritance to her Husband ; 
if this is done in Conſidera- 
tion of a competent Settle- 
ment, Equity will execute 
the Agreement, though no 
Action would lie at Law to 
recover Damages. 244 


Father 
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Father and Son, on the Mar- 


riage of the Son, article to 
ſettle Lands on the intended 
Husband for Life, Remain- 
der to the Wife for Life, Re- 
mainder to the Iſſue Male 
of the Marriage, Remainder 
to the Nephew in Fee; on 
the Death of the Husband 
and Wife without Iflue, the 
Nephew ſhall compel a ſpe- 
cific Performance of the Co- 
venant. Page 245 


Articles on Marriage to ſettle 


Lands on Husband and Wife 
for their Lives, Remainder 
to the Heirs Male of the Bo- 
dy of the Husband by the 
Wife, Remainder to the 
Heirs Male of the Body of 
the Husband by any other 
Wife, Remainder to the 
Heirs Female of the Body 
of the Husband by this Wife; 


a Scttlement is made before | 
the Marriage, and faid to be. 


purſuant to the Articles, 
whereby the Lands are limi- 


ted to the Husband for Life, 
{ans Waſte, and with Power 


to make Leaſes, Remainder 
to the firſt, &c. Son of the 
Marriage in Tail Male, 
Remainder to the firſt, &c. 
Son of any other Marriage 
in Tail Male, Remainder to 
the Heirs of the Body of the 
Husband ; there are Iſſue two 
Daughters, and the Husband 
ſuffers a Recovery, and de- 
viſes the Premiſſes to his Si— 


ſter; the Daughters may in 


Equity compel the Deviſee 

to convey the Premiſſes to 

them. 349 
4 


— 


A Widow of a Freeman of 


London, who left Children 
and died Inteſtate, was enti. 
tled to four Ninths of his 
perſonal Eſtate, and having 
by Deed aſſigned over her 
four Ninths for her ſeparate 
Uſe in caſe of Marriage, and 
to ſuch Perſons as ſhe ſhould 
appoint, and for want of ſuch 
Appointment, then to her 
Children; the Widow in- 
tending to marry a ſecond 
Husband, by another Deed, 
to which the Husband was 
Party, in Conſideration of 
the intended Marriage, and 
of a Settlement made on her 
by him, recites, that if ſhe 


did not diſpoſe of her four 


Ninths, the Husband would 
be entitled thereto; and then 
aſſigns it over to Truſtees, in 
Truſt for the intended Huf- 
band during their joint Lives, 


* ſubje& to her Control and 


Diſpoſal by Writing, after 
which ſhe dies without diſ- 
poſing of it; decreed the ſe- 
cond Husband is as a Purcha- 


ſer, and the Recital, that he 


would be entitled to it if 
the Wife ſhould not diſ— 
poſe of it, was a Gift. Page 

333 


Articles on Marriage to ſettle - 
Lands on the Husband and 


Wife for their Lives, Re- 
mainder to the firſt, &c. Son 
of the Marriage, Remainder 


to the Heirs Male of the Body 


of the Husband by any Wife, 
Remainder to the Heirs of 
the Body of the Husband by 
the firſt Wife, Remainder to 

the 


* 66 IO — 
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the Husband in Pee, with 
Proviſions for the Daughters 
of that Marriage, if no Son; 
Husband has one Daughter 
by the firſt Wife, ſuffers a 
Recovery, and matries a 
ſecond Wife, taking Notice 
of his firſt Marriage Articles 
in his ſecond Settlement; he 
being Tenant in Tail by the 
Articles was allowed by his 
Recovery to have barred his 
Daughter by the firſt Mar- 
riage. Pages 535 
In Marriage Articles there is a 
Diverſity between a Limita- 
tion to the Heirs of the 
Body of a Man, and to the 
Heirs Female of the Body 
of the Man; and Sons more 
favoured than Daughters. 
3 539 
One, in Confideration of Mar- 
riage and of 500 J. Portion 
which he is to have with 
his Wife, by Settlement em- 
powers his Wife to difpoſe of 
200 J. by her Will; they live 
together fiftcen Years, the 
Wife gives the 2007. away 
by her Will; the Husband, 
at this Diſtance of Time, 
ſhall not be admitted to ſay 
he had not 500. with his 
Wife, but ſhall pay the Mo- 
_ ney. | (618) 
A Settlement or Jointure on 
a Marriage, though made 
very Cl and in Fa- 
vour of the Wife, will not 
be fet aſide in Equity, for 
that the Court cannot put 
the Wife in ſtatu quo. (619) 


Vol. II. 
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A Letter fröm a Father to his 
Daughter, by which he a- 
grees to give her zoo. 
Portion, and this not ſhewn 
to the Man whis afterwards 
marries her, 'does not take 
the Promiſe out of the Sta- 
tute of Frauds. Page 65 

The Judges equally divided on 
this Queſtion, whether a 
Contract for Stock be within 
the Statute of Frauds, which 
mentions Goods, Wares and 
Merchandizes, ſo as to re- 
quire the Contract to be in 
Writing, or earneſt Motiey 
to be paid. 308 


Ambalſadoz. Vide Pyſvilege. 


Amendment. | 


On a Demurrer to a Bill; if 
the Demurrer be allowed, 
the Plaintiff may amend his 
Bill. O. 2 Yoo 

The original Bill is to be firſt 
anſwered, but if the Plaintiff, 
after his crofs Bill filed, a- 
mend his Bill, he loſes his 

Priority. . 

An Anſwer amended after Hear- 
ing and Decree; on Aﬀidavit 
of the Solicitor and his Clerk 
that the Miſtake was in in- 
oroffing the Anſwer from the 
Draught, and the Draught 
produced: 


80 1 


727 
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A Depoſition of a Witneſs a- 


mended after Publication. 
| Page (646) 


Annuity. 


One by Will gives an Annuity 
out of his perſonal Eſtate ; 
if the Executor has misbe- 

haved himſelf, the Court 
will order Part of the per- 
ſonal Eſtate to be ſet aſide 
to ſecure this Annuity. 163 

One deviſes that his Executors 
ſhall fell his Lands, and in- 
veſt the Money in purchaſing 

ler „. the 


an Annuity 


Teſtator dies, and the An- 
nuitant dies three Months | 


after the Teſtator, yet the 


Adminiſtrator of the Annui- 


tant ſhall compel a Sale, and 
ſhall have the Money ariſing 
therefrom, and alſo the Rents 
and Profits till Sale. 309 
An Annuity ſettled by a Fa- 
ther upon a Child to com- 
menee after the Father's 
Death, is an Advancement 
pro tanto, and muſt be 
rought into Hotchpot. 442 


Anſwer. 
Where the general Traverſe is 


omitted at the End of the 
Anſwer, ſuch Anſwer is good, 


and not to be ſuppreſſed as | 


improper. 87 
Where a Defendant inſiſts on 


the Benefit of the Statute of | 


| Limitations by way of An- 
ſwer, he ſhall at the Hearing 


4 


have the like Benefit as if 
he had pleaded it. Page 

| I 
On an Anſwer's being relate] | 
not ſcandalous or imperti- 
nent, if the Plaintiff except 
to the Report, he muſt 
ſhew ſpecially wherein it is 
ſcandalous or impertinent. 
| 181 
After the Defendant has an- 
ſwered the Bill, he cannot 
refer it for Scandal. 311 
Regularly the Anſwer of a 
Feme Covert, if ſeparate, 
ought to have an Order to 
warrant it; but if the Feme 
Covert's ſeparate Anſwer be 
put in without an Order, and 
the ſame be a fair honeſt 
Anſwer, and deliberately put 
in with the Conſent of the 
Husband; and the Plaintiff 
accepts of it, and replics, 
the Court will not, at the 
Motion of the Wife or of 
her Executors, ſet it aſide. 
371 
A Feme Covert cannot bind 
herſelf by her Anſwer, much 
leſs her Husband, as to her 
Inheritance, 451 
Upon a Decree againſt an In- 
fant, unleſs Cauſe, within ſix 
Months after he comes to 
Age, the Infant may anſwer 
anew, | 401 
A Copyholder in Fee by Will 
charges his Lands with his 
Debts; the Lands being in 
England, and the Heir an 
Infant in Scotland, the Cre- 
ditors bring a Bill to have 
their Debts paid out of the 
Copyhold Premifles ; where- 
upon 
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upon the Heir appears, and 


there is an Attachment for 
want of an Anſwer; but the 
Heir being an Infant, the 
next Step is to bring up the 
Body; the Heir being in Scot- 
land, and out of the Reach 
of the Proceſs of the Court, 
the Plaintiff cannot bring up 
the Body; the Infant ſhall 


anſwer by a certain Time, or 


ſhew Cauſe why a Recciver 
ſhould not be appointed, 
| Page 409 

An Anſwer amended after 
Hearing and Decree on Affi- 
davit of the Solicitor and his 
Clerk, that the Miſtake was 
in ingroſſing the Anſwer from 
the Draught, and the Draught 
produced. a * 
On Time given to anſwer, the 
Defendant may put in a Plea, 
for that is as an Anſwer, and 
on Oath, but cannot put in 

a Demurrer. 464 
If Time be given for a Defen- 
dant to Anſwer, tho' after 
Sequeſtration, and tho the 
Anſwer be reported inſufh- 
cient, yct the Bill ſhall not 
be taken pro confeſſo. 


Appeal. 


An Appeal from Decrces made | 


in the Plantations lies only 
to the King in Council. 262 


— 


Appearance. 


An Order for appearing gratis 
implies that the Defendant 


556 


ſhall pray no Day over. 
Page 368 


appointment. See alſo Power. 


A Truſt of Lands is limited to 
A. his Heirs and Aſſigns, or 
to ſuch as he or they ſhall 
appoint; A, deviſes theſe 
Lands by a Will atteſted 
but by two Witneſles ; the 
Will void; and ſhall not 
operate as an Appointment. 

| 258 


Appoꝛtionment. Vide Average. 


The Court will apportion In- 
tereſt on a Mortgage. 176 
By a Marriage Settlement 
Maintenance for Daughters 
is made payable half-yearly 
at Lady-day and Michaelmas 
until the Portions become 
payable, which is at eighteen, 
or Marriage; a Daughter at- 
tained her Age of eighteen 
the 16th of Auguſt; decreed 
to have her Maintenance pro 
rata from the laſt Lady-day 
till the Time of her attain- 


ing eighteen. 501 
Apprentice. See Maſter and 
Servant. 


Arbitratozs, Vide Award. 


Articles. Vide Agreement. 


Aſſent 


| 
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Ifſent and Conſent. Vide alſo 
Legacy. | 


If a Legacy be aſſented to by 
the Executor, it from thence- 
forth becomes a legal Pro- 


Perty. Page 531 


Aﬀets. Vide alſo Heir and 


* 


Where there were ſeveral Exc- 
cutors, and ſome of them 
admitted Aſſets, yet an Ac- 


count was decreed againſt | 


the Reſt. 145 


Husband after Marriage pur- 


chaſes a Term to himſelf and | 
bis Wife, and the Survivor, 
and the Executors, Admi- 
niſtrators and Aſſigns of ſuch 
Survivor; Husband aſſigns 
the Term in Mortgage, pro- 


viſo to be void on Payment 


of the Money by him or 


Wife, or the Executors of 
him or Wife; provided alſo 


that the Husband, his Exe- 
cutors or Adminiſtrators, 
ſhall until Default of Pay- 
ment quietly enjoy ; Husband 
ſeven Years after contracts 
Debts, and dies ; decreed | 
that this Settlement of the 
Term being after Marriage 
in the Power of the Husband, 
and the Equity of Redemp- 
tion being reſerved to him 


being alſo in the Caſe of 
Creditors, was Aſſets to pay 
Debts. 364 


4 


Executoꝛ, and Perſonal E- 
frate 


as well as to the Wife, and 


An Eſtate for three Lives 
granted to 4. bis Exeentors 
and Adminiſtrators, is a per- 
ſonal Eſtate, and will on 
4.'s Death be liable to all 

his Debts by Simple Contract, 
as a Leaſe for Years would 
be. | Page 381 


Allet marſhilled, and in what 


Order Debts are to be paid. 


If a Creditor by Bond, or other 
Creditor who may come 
upon the Land, exhauſt the 
perſonal Eſtate, a Lepatee 
ſhall ſtand in his Place, and 
be paid out of the real E- 
ſtate, 81 

One by Will gives ſeveral Le- 

gacies, ſome charged on the 

real Eſtate, others not; if 
the perſonal Eſtate proves 
not ſufficient to pay all, the 

Legacies charged on the real 

Eſtate ſhall be paid there- 

out; or if they have been 

paid out of the perſonal E- 
ate, the other Legacies, as 

to ſo much, ſhall ſtand in 

their Place upon the Land. 
(6 20) 

One allowed the beſt Purchaſer 
under a Deeree, is ordered 
to pay the Purchaſe Money ; 
this not a Debt due by De- 
cree, but only by Order of 
the Court. (621) 

Where there is a Decree for a 
Debt, and the Defendant 
dies, ſuch Decree does not 
bind the real Aſſets deſcend- 
ed to the Heir, as a Judgment 
docs. (ibid.) 


Aſlgn⸗ 
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Allianment. 


A Choſe in Action, though not 
aſſignable at Law, yet is fo 
in Equity, where the Huſ- 
band may aſſign it alone, as 
he may any other Part of 
the Wife's perſonal Eſtate ; 
ſo may a contingent Intereſt 
which the Husband has in 
Right of his Wife, or a Poſ- 
ſibility of a Term, which 
though not good ſtrictly by 
way of Aſſignment, yet will 
operate as an Agreement, 
where for a valuable Con- 
ſideration. Page (608) 

See under Pꝛo⸗ 


Attachment. 
| ceſs. 


Attozney and Sollcitoz. 


A Country Client employs an 
Attorney or Solicitor in the 
Country in a Cauſe in Chan- 
cery; the Solicitor employs 
a Clerk in Chancery; the 

Client in the Country pays 
his Solicitor, but the Clerk 
in Chancery is unpaid; the 
Client not bound to pay the 
Clerk in Chancery; but if 
the latter has any Papers in 
his Hands, he may retain 
them. 460 


Authozity. 


Where a bare Authority is gi- 
ven to two, it will not ſur— 
vive without expreſs Words 


for that Purpoſe. 103, (628) | 


Vol. II. 
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Award, 


A Mother 'Tenant for Life of 
an Houſe, Remainder to her 
ſix Daughters in Fee; the 
Mother and J. S. ſubmit to - 
an Award touching the Title 
to this Houſe; whereupon the 
Arbitrators award, that the 
Mother ſhould procure the 
Daughters to join in a Con- 
veyance thereof; the Daugh- 
ters are married, and one dies 
leaving an Infant Heir; J. S. 

brings a Bill againſt the Mo- 
ther and Daughters and their 
Husbands, and the Daugh- 
ters being examined in a 
former Cauſe, ſay they are 
willing to convey ; they are 
not bound touching any 'Ti- 
tle to the Frechold and In- 
heritance, Page 450 


Bail. Vide Surety. 


Bankrupt. | 


\ HERE a Bankrupt, at- 
ter Certificate allow- 

cd, is ſued for a Debt accrued 
before his Bankruptcy, the 
Court, on the Circumſtances 
of the Caſe, will relieve, tho 

it will not relieve on a Matter 
purely of miſpleading. 70 
A. draws a Bill payable to B. 
on C. in Holland for 100 J. 
C. accepts it, afterwards 4. 
and C. become Bankrupts, 
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and B. receives 40 J. of the 


Bill out of Cs Effects, after 
which he would come in as 
a Creditor for the whole 
1004. out of A.s Effects; B. 
permitted to come in as a Cre- 
ditor. for 60 J. and the Ma- 


ſter to ſee whether the other 


40 J. was paid out of A4.s 
Effects in C.'s Hands, or out 
of C,'s own Effects; if the 
latter, then C. is a Creditor 
for this 40 J. alſo, but if out 
of 4.'s Effects, then 4ol. of 
the 100 J. is paid off. Page 

89 


Buying and ſelling Stock will 


not make one a Bankrupt. 
30d 


One deviſes Lands in Fee to 


A 


his Daughter, being a Feme 
Sole, for her ſeparate Uſe, 
without appointing any Tru— 
ſtees; the Husband is a 
Tradeſman and becomes a 
Bankrupt; yet the deviſed 
Premiſſes not ſubject to the 
Bankruptcy. 316 
Creditor coming in under a 
Commiſſion of Bankruptcy, 
though only to prove his 


Debt, and oppoſe the Bank- 


rupt's obtaining his Certifi- 
cate, ſhall not ſue the Bank- 


rupt at Law, unleſs he will 


waive all Benefit of the 
Commiſſion, not only as to 
Dividends, but as to his vo- 


ting againſt the Bankrupt's 


R 


gaining his Certificate. 394 


egularly ſpeaking, at Com- 


mon Law none could come 


in on a Commiſton of Bank- 


ruptcy but ſuch as were Cre- 

ditors at the Time of the 

Bankruptcy, becauſe the 
I 


Bankrupt could not after- 
wards charge his Eſtate; but 
now fince the 7 Geo. 1. cap, 
31. if 4. gives a Note under 
Hand payable at a future 
Day, before which Day he 
becomes a Bankrupt; in this 
Caſe the Creditor by Note 
ſhall come in; but if a Bond 
or Note be given to pay Mo- 
ney on a Contingency, before 
the happening of which Con- 
tingency the Obligor or Giver 
of the Note becomes a Bank. 
kiupt, this is not within the 
Statute. Page 396 
A. gives a promiſſory Note for 
200 J. payable to B. or Or- 
der, B. indorſes it to C. who 
indorſes it over to D. J. B. 
and C. become Bankrupts, 
and TJ. receives 5. in the 
Pound on a Dividend made 
by the Aſſignees againſt 4. 
he ſhall come in as a Credi- 
tor for 150/. only out of . 
Effects, and if he has paid 
Contribution Money for 
more than 150 /. it ſhall be 
ret urned. 407 
A Goldſmith after ſhutting 
up his Shop, being greatly 
indebted, aſſigned his Stock 
in the Wine-'Frade in which 
he was concerned to F. F. 
being a particular Creditor, 
and to ſecure his Debt, with- 
out the Knowledge of J. b. 
and becomes a Bankrupt the 
very next Day; 7. S. brings 
a Bill to have the Benefit of 
this Aſſignment, and decreed 


for him. 427 
No ſuch Thing as an cquitable 
Bankrupt, but it muſt be a 
legal one. 429 
'There 
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There may be Reaſon for a 
Bankrupt to prefer one Cre- 
ditor to another. Page 429 

The Time when the Aſſignment 
was made is not material, ſo 
as it be before the Bank- 
ruptcy, but the Juſtneſs of 
the Debt is material. 430 


No Objection, that the Aſſign- 


ment was made by the Tra- 
der without Notice to the 
Party, for this ſhews it was 
without the Creditor's Im- 
portunity. ibid. 
But if the Aſſignment be of 
the Binkrupt's whole Eſtate 
to prefer any Creditor, this 
ſeems to be void. 431 
A Trader on Marriage gives a 
Bond to a Truſtee to ſecure 
1000 J. to the Wife, if ſhe 
ſurvive him; the Trader 
becomes a Bankrupt; this 
Debt ſhall not be allowed, 
nor any Reſervation made 
for it, nor ſhall it ſtop the 
Diſtribution, in regard it 
may never be a Debt; with- 
in the ſame Reaſon an Ob— 
ligee in a Bottomry - Bond 
ſhall not, before the Return 
of the Ship, come in under 
a Commiſſion of Bankrupt- 
cy ; but in either of theſe 
Caſes, if the Contingency 
happens before the Bank- 
rupt's Eſtate be fully diſtri- 
duted, ſuch Creditor ſhall 
come in for his Proportion. 
497 

But in the Caſe above-mention- 
ed of the Bond, the Obligec, 
if he declares upon his Bond 
only, will be barred; ſecrs 
if he ſets forth in the Decla- 


| 


| 


ration as well the Condition 
as the Bond, Page 499 
It is a Reſolution of Conveni- 
ence, that in caſe of joint Tra- 
ders becoming Bankrupts, the 
joint Creditors ſhall be paid 
out of the Partnerſhip Effects, 
and the ſeparate Crcditors 
out of the ſeparate Effects; 
and if any Surplus of the 
Partnerſhip Effects, after all 
the Partnerſhip Debts paid, 
the ſeparate Creditors to 
come in, and fo wice gerſu 
the Partnerſhip Creditors to 
come in on a Surplus of the 
ſeparate Eſtate, 500 
Two joint Traders becoming 
Bankrupts, firſt there was a 
joint Commiſſion, and the 
Commiſſioners aſſign; after- 
wards ſeparate Commiſſions 
and Aſſignments under them; 
the Court held that the Af- 
ſigument under the firſt Com- 
miſſion conveyed all the 
Bankrupt's Eſtate, both joint 
and ſeveral, and conſequent- 
ly that the Conveyance un- 
der the ſeparate Commiſſion 
was void, ibid. 
One ſued out a Com miſſion of 
Bankruptcy, and for fix 
Months kept it without do- 


ing any Thing upon it; the 


Court for this Reaſon only 
ſuperſeded the Commiſſion, 
though it was exccuted, and 
the Trader found a Bank- 
rupt before any Application 
to ſuperſede it. 545 
Aſſignee under a Commiſſion 
of Bankruptcy dies very 
much indebted by Bond, G. 
and the Creditors of the 
Bankrupt petitioned that the 
Admi- 
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Adminiſtrators of the Afſ- 
ſignee might account before 
the Commiſſioners, he ha- 
ving ſome of the Bankrupt's 
Effects in Specie in his Hands; 


but the Adminiſtrator deny- | 


ing this upon Oath, and 
Hvearing that there were 
' Debts by Specialty beyond 
the Aſſets, the Court thought 
this * for a Bill, and not 
for a ſummary Way of ac- 
counting before Commiſ- 
ſioners. Page 546 


Baron and Feme. Sce alſo 
Agreement on Marriage. 


The Wife, after the Death of 
her Husband, will not be ad- 


mitted in 9 to recover 
the Arrears of her ſeparate 
Eſtate. 82 


Husband ſeiſed in Right of his 
Wife of a Share in the New- 


River Water; the Wife can- | 


not be barred without a Fine, 
and where they both with- 
out a Fine mortgage ſuch 
Share, the Wife's paying In- 
tereſt after the Husband's 
Death will not affirm the 
Mortgage. 127 
Feme Covert having a ſeparate 
Eſtate borrows Money on 
Bond; the Bond not void, 
nor, if ſix Years paſs, barred 
by the Statute of Limita- 
tions. 144 
Feme gives a Bond to her in- 
tended Husband, that in Caſe 
of their Marriage ſhe will 
convey her Lands to him in 
Fee; they intermarry, the 


Wife dies without Ifluc, and | 


1 


then the Husband dies; the 
Bond, though void in Law, 
is yet good Evidence of the 
Agreement in Equity, and 
the Heir of the Husband ſhall 
compel a ſpecific Perfor- 
mance againſt the Heir of 
the Wife. Page 243 
One deviſes Lands in Fee to 
his Daughter, being a Feme 
Covert, for her ſeparate Uſe, 
without appointing any Tru— 
ſtees; the Husband is a 
Tradeſman, and becomes a 
Bankrupt; yet the deviſed 
Premiſſes not ſubject to the 
Bankruptcy. 316 
Where an annual Sum is ſe— 
cured for the Wife's Pin- 
Money for her Apparel and 
Expences; if they. cohabit 
together, and the Husband 
maintain her, the Arrears of 
Pin-Money are not recover- 
1 341 
Husband after Marriage pur- 
chaſes a Term to himſelf 
and his Wife, and the Sur- 
vivor, the Executors, Admi- 
niſtrators and Aſſigns of ſuch 
Survivor; Husband affigns 
the Term in Mortgage, pro- 
viſo to be void on Payment 
of the Money by him or 
Wife, or the Exccutors of 
him or Wife; provided alſo 
that the Husband, his Exe- 
cutors or Adminiſtrators, 
ſhall until Default of Pay- 
ment quietly enjoy ; Husband 
ſeven Years after contracts 
Debts, and dies; decreed 
that this Settlement of the 
Term being after Marriage, 
in the Power of the Husband, 
and the Equity of Redemp- 


tion 
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tion being reſerved to him as 
well as to the Wife, and being 
alſo in the Caſe of Credi- 


tors, was Aſſets to pay Debts. 


Page 364 


Regularly the Anſwer of a 
Feme Covert, if ſeparate, 
ought to have an Order to 
warrant it; but if the Feme 
Covert's ſeparate Anſwer be 
put in without an Order, and 
the ſame be a fair honeſt 


Anſwer, and deliberately put 


in with the Conſent of the 
Husband, and the Plaintiff ac- 
cepts of it, and replies: The 
Court will not, at the Mo— 
tion of the Wife, or of her 
Executors, ſet it aſide. 371 
A Feme Covert cannot bind 
herſelf by her Anſwer, much 
leſs her Husband, as to her 
Inheritance. 451 


Baron and Feme bring a Bill | 


to redeem a Mortgage: De- 
fendants plead to the Bill, 
and the Plea being over- 
ruled, 5 J. Colts are given to 
the Plaintiffs; Baron dies, 
the Feme by Survivorſhip 
ſhall have the Coſts. 496 
Where a Bond is given to the 
Baron and Feme during the 
Coverture, on the Death of 
the Baron it will ſurvive to 
the Wife. 497 
Husband marries an Infant en- 
titled to a great perſonal E- 
ſtate, pending a Bill for an 
Account of ſuch Eſtate, and 
applies to the Court for the 
Wife's Portion, whereupon 
he is directed to make Pro- 
poſals before the Maſter ; the 
Court accept Propoſals from 


the Husband to ſettle only | 


Vol. II. 


Part of her Fortune on the 
Wife and her Iſſue. Page 
Bi | (630) 

Though where the Husband 
has a legal Title to the 
Wife's perſonal Eſtate, Equi- 
ty will not interpoſe in Pre- 
judice of ſuch Right; yet 
where he cannot get at it 
without the Aſſiſtance of this 
Court, it will put 'Terms 
> upon him, (641) 


* 


Bill. 


Bill in Equity lies to recover 
back Money paid on a Bub- 
ble. | 154 

The original Bill is to be firſt 
anſwered; but if the Plain- 
tiff, after the croſs Bill filed, 


.. amend his Bill, he loſes his 


Priority. 435 


In what Caſes a Bill ſball or 
3 not be taken pro Con- 
eſſo. 


Taking a Bill pro Confeſſo has 
not been of long Standing, 
it having formerly been the 
Practice to make Proof of 
the Subſtance of the Bill, 
though the Defendant ſtood 
out to the laſt Proceſs; but 
latterly the Practice has been, 
that if the Defendant appears 
to a Bill, and ſtands out in 
Contempt to a Scqueſtration, 
the Cauſe is ſet down to be 
heard, and the Record of the 
Bill produced and taken pro 
Confeſſo; but if 'Time be 
given for a Defendant to 
anſwer, though after the Se- 

8Q queſtration, 
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queſtration, and though the 
Anſwer be reported inſuffi- 
cient, yet the Bill ſhall not 
be taken pro Confeſſo. Page 

556 


Bill for Diſcovery of Deeds. 


In what Caſes Equity will or 


will not grant Relief upon 
Motion or Petition, but will 


put the Party to bring his| 


Bill. 


Where the Right of Guardian- 
ſhip is in Diſpute, the Court 
will upon Petition only, with- 
out Bill or Decree, make 
Orders touching the Deter- 
mination thereof, 18 


Aſſignee under a Commiſhon of 


Bankruptcy dies very much 
indebted by Bond, Oc. and 
the Creditors of the Bank- 
rupt petitioned that the Ad- 
miniſtrator of the Aſſignee 
might account before the 
Commiſſioners, he having 
ſome of the Bankrupt's Et- 
fects in Specie in his Hands; 
but the Adminiſtrator deny- 
ing this upon Oath, and 
{wearing that there were 
Debts by Specialty beyond 


the Aﬀets, the Court thought 


this proper for a Bill, and 
not for a ſummary Way of 
accounting before Commiſ- 
ſioners. 546 


The Court will not on Motion 


or Petition order an Infant 
Truſtee to convey purſuant 
to 7 Ann. cap. 19. unleſs the 
Truſt appear in Writing, but 


1 


„ 
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in ſuch Caſe will leave the 
Ceſtui que Truſt to get a De- 
cree by Bill. Page 549 


Bill of Review. 


On every Bill of Review the 


Plaintiff muſt depoſit 50 J. in 
order to anſwer Coſts; but 
no Need of the Leave of the 
Court for ſuch Bill of Re- 
view, unleſs it be founded 
upon new Matter, and then 
the Leave of the Court is 
neceſlary as well as the de- 
politing 50 0. 283 


Lis pendens. 


A Purchaſe pendente lite, tho 


without actual Notice, and 
for a valuable Conſideration, 
yet ſhall be ſet aſide; in 
which Caſe tho' the Rule 
of Equity be hard, it is in 
Imitation of the Common 
Law, where in a real Ac- 
tion if the Tenant aliens, 
pending the Writ, the Judg- 
ment will over-reach the 
Alienation ; but as it is hard 
enough in ſome Caſes to 
make People take Notice of 
a Decree, it is harder ſtill to 
oblige them to take Notice 
of a Pendency of a Suit; 
for which Reaſon if any 
Flaw at the Hearing be on 
the Plaintiff's Side, the Court 
will not let him amend; but 
if the Purchaſe pendente lite 
be fraudulent, and to elude 
the Juſtice of the Court, it 
ought to be highly diſcoun- 
tenanced. 482 

Bond. 


A FABLE 


of the Principal Matters. 


Bond. 


Two Obligors in a Bond bound 
jointly and ſeverally, and one 
dies; the Executors of the 
deceaſed Obligor may be 
ſued in Equity without ma- 
king the ſurviving Obligor a 
Party. Page 313 

Bond given to a Baron and 
Feme during the Coverturc, 


will on the Baron's Death 


ſurvive to the Wife. 497 


Bottomrp Bonds. 


Where the Obligor in a Bot- 
tomry Bond -before the Re- 
turn of the Ship becomes a 
Bankrupt, the Obligee cannot 
come in under the Commil- 


ſiop; tho' if the Ship returns | 


before the Bankrupt's Eſtate 
be fully diſtributed, he ſhall 
come in pro ratd; or if the 
Ship returns after the Bank- 
rupt's Certificate allowed, he 
will not be barred, provided 
he ſets forth in the Decla- 


ration the Condition as well | 


as the Bond. 499 


Boundaries. Sce Partition. | 


Charity and charitable Ales. 
I Caſe of a Deficiency of 
Aſſets, Charity Legacies as 


well as others ſhall abate in 
Proportion. 25 


ö 


| Governors of a Charity, tho 


not guilty of Corruption, yet 

if extremely negligent, to 

y Coſts. Page 284 
The King founds a School and 
endows it, appointing Go- 
vernors, who have the legal 
Eſtate of this Endowment 
veſted in them, but there 
are no expreſs Words appoint- 
ing them Viſitors; reſolved 
a Commiſhon may iſſue to 
viſit and call to an Account 
thoſe Governors. 325 
Power may be given to Com- 
miſſioners to make By-Laws 
to regulate the Charity; but 
where ſuch Power given to 
them is too extenſive, it will 
be void only pro tanto. 327 
Deviſe of 1001, in Money, and 
of 5ol. per Ann. to 4. and 
his Heirs, and if 4. die with- 
out Heirs, then to a Charity ; 
A. dies without Iſſue, living 
the Teſtator; the Will void 
as to the Whole, and the 
Charity cannot take. 369 
A Truſtee of a 'Ferm for a 
Charity purchaſes the Rever- 
ſion in Fee; he ſhall not cut 
down the Timber, if he docs 
he muſt make Satisfaction to 
the Charity. 398 


A 


Church and Church:wardens. 


Where there are two or three 
Church-wardens of a Pariſh, 
each is a diſtinct Officer, and 
may act though the others 
die. 107 

One deviſes 500/. to the Church 
of St. Helen, London; this 


is good, and belongs to the 
Church- 
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Church-wardens to be em- 
ployed in the repairing and 
adorning the Church. Page 


125 


. Commiſſion. 


A Witneſs examined on a Com- 
miſſion ſwears reflecting 
Words; yet he ought not to 
pay Coſts, it being the Com- 

miſſioner's Fault to take 
down ſuch Depolition, 406 


Condition. 
In what Cafes a Condition is 
to be performed Cy pres. 
(628) 
Condition ſubſequent. 


4. having a Nicce an Infant 
about the Age of ſeventcen, 


deviſes to her the Surplus of 


his perſonal Eſtate, payable 
at Twenty-one, and if ſhe 
died before Twenty-one, or 
Marriage, the Surplus to go 
over; 


her in the mean Time, the 
Deviſe over being a Condi- 
tion ſubſcquent. 
One deviſes the Reſidue of his 
perſona! Eſtate to J. 8. pro- 
vided ſhe marries with the 
Conſent of his two Execu- 
tors; on the Death of one 
Executor, the Condition be- 
ing a ſubſequent one is be- 
come impoſſible, and ſhe 
may marry without the Con- 
I 


decreed the Niece 
10uld have the Intereſt paid 


419 


2 
1 
1 


ſent of the Survivor. Page 
(626) 


Contempt. 


'The Defendant is in Contempt 
to a Serjeant at Arms for not 
anſwering, and then puts in 
an inſuſhcient Anſwer ; if 
the Plaintiff's Clerk in Court 
accepts the Coſts, it purges 
the Contempt, and the Plain- 
tiff muſt begin again with 
an Attachment the firſt Pro- 
ceſs; but if the Coſts be not 
accepted, the Plaintift may 
go on in his Procefs for Con- 
tempt where he left off, for 
a further Anſwer. 481 


Contingent Remainders. Vide 
Truſtees for preſerving con- 
tingent Remainders. 


Conveyance. See Deed. 


Copphold. 


A Copyhold ſurrendered to the 
Uſe of a Will ſhall paſs by 
a Will atteſted by two Wit- 
neſſes, or one only. 258 
But a Truſt or Equity of Re- 
demption of a Copyhold car- 
not paſs by a Will unleſs at- 
| teſted by three Witneſſes. 261 
Onere tamen, for the contrary 
has been ſince determined. 
Equity will ſupply the Want 
of a Surrender of a Copy- 
hold, in Caſe it be deviſed 
for Payment of Debts, or a 
Wife, or for younger Chil- 
dren, 6 490 
Cozpo- 
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Coppo2ation. 


The Parſon is a Corporation 
for taking of Lands for the 
Benefit of the Church, as 
the Church-wardens are for 
perſonal Things. Page 126 

Hudſon's Bay Company and 

bother Corporations, may by 
their By-Laws make Re- 
ſtrictions upon their Stock, 
(vis. ) that it ſhall firſt be 
liable to pay the Debts due 
to themſelves from their 
own Members, or to anſwer 
the Calls of the Company 
upon their Stock. 

So a By-Law of a Company 

to ſeiſe a Member's Stock 
for a Debt due from the 
Member to the Company is 
good; but if this Debt be 
not due to the Company, 


but to their Truſtee, then 


the By-Law will not extend 
to it. 208 
A Corporation, without any ex- 
preſs Power by their Char- 
ter, may of Courſe make 
By-Laws; but if they have 
a particular Power to make 
By-Laws for the Manage- 


ment of their Trade, they | 


cannot make By-Laws. for 


carrying on Projects foreign | 
to the Affairs of the Corpo- 


ration. 209 


Coſts in Law and Equity. 


I cgatce or Creditor coming in 
before a Maſter for his Le- 
Vol. II 


207 


| 


gacy or Debt ſhall have his 
. Coſts, and why. Page 27 
In caſe of an Iſſue out of Chan- 
ccry, it is proper to move 
that Court for Coſts in not 
going on to 'Trial, or to 
move there for a Special Ju- 
ry. 68 
Governors of a Charity, tho 
not guilty of Corruption, 
yet if extremely negligent, 
to pay Coſts. 28 
In a Bill brought by a Deviſee 
againſt an Heir to prove a 
Will, the Heir croſs-examines 
the Plaintiff's Witneſſes, and 
refuſes to releaſe his Right; 
yet the Heir ſhall have his 
Coſts given him on Motion; 
otherwiſe if he examines 
Witneſles of his own. 285 
An Infant Prochein Amy brings 
a Bill, and never ſtirs after 
he comes of Age, and the 
Bill is diſmiſſed; the Infant 
is liable to pay Coſts, and 
muſt take his Remedy over 
againſt the Procbein Amy. 
i £0 PF 
At Law an Infant is liable to 
pay Coſts if the Judgment 
be againſt him. 298 
On a Bill to ſettle the Bounda- 
ries of a Manor, it was de- 
creed that each Party ſhould 
give to the other a Note of 
their Boundaries, in order to 
have the Matter tried in a 
feigned Iflue; and the Iſſue 
being found for the Defen- 
dant on three Trials, he 
was not only allowed the 
Coſts of all the Trials at 
Law, but alſo thoſe in E- 
quity; in regard the Defen- 
: dant 


8 R 


r 
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dant had no Bill, and the 

Plaintiff might have tried it 
at Law without coming into 
Page 376 


Equity. 
On a Bill of Partition no Coſts [ 


on either Side, becauſe it is 


for the Benefit of both Par- | 


ties. ibid. 
Where the Cauſe is brought on 
only on Bill and Anſwer, if 
the Bill is diſmiſſed againſt 
any of the Defendants, there 
only 40 5. Coſts are to be 
paid ; but if the Plaintiff has 

a Decree againſt the Defen- 
dant, tho' only on Bill and 
Anſwer, in ſuch Caſe Coſts 
mult be taxed, 387 
A Witneſs examined at a 
Commiſſion ſwears reflecting 
Words; yet he ought not to 
have paid Coſts, it being 
the Commiſhoners Fault to 
take down ſuch Depolition. 

| | 406 
If an Ambaſſador's Servant 
brings a Bill, he muſt give 
Security to anſwer Cots, as 
being a Perſon privileged. 45 2 
The Defendant is in Contempt 
to a Serjeant at Arms for 
not anſwering, and then puts 
in an inſufficient Anſwer ; if 
the Plaintiff's Clerk in Court 
accepts the Coſts, it purges 
the Contempt, and the Plain- 


tiff muſt begin again with 
an Attachment, the firſt Pro- 


ceſs; but if the Coſts be 
not accepted, the Plaintiff 
may go on in his Proceſs 
for Contempt where he left 
off, for a farther Anſwer. 481 


Baron and Feme bring a Bill | 


to redeem a Mortgage; the 
Defendants plead to the Bill, 
4 


and the Plea being over- 
ruled, Coſts are given to the 
Plaintiff; Baron dies, the 
Feme by Survivorſhip ſhall 
have the Coſts, Page 496 
Where the Suitor has paid the 
Officer his Fee, and he neg- 
lets his Duty, by which 
Means the Suitor's Proceſs 
becomes irregular, the Suitor 
is to pay Coſts to the other 
Side, but ſhall recover them 
from the Officer. (658) 
And though the Officer in ſuch 
Caſe dies, his Executor will 
be ordered to pay them out 
of Aſſets, it being Matter of 
Contract, and therefore not 
dying with the Perſon. 7bid. 


Court Spirftual. Vide Spi- 
ritual Court. 


w 


Court ot Chancery. 


That Right which the King 
has as Pater patriæ, to take 
Care of his Subjects in Caſes 
of Charities, Ideots, Luna- 

ticks and Infants, falls under 
the Direction of the Court 
of Chancery, which in Con- 
ſequence thereof has uſed 
upon Petition only, without 
any Bill or Decree, to make 
Orders touching the Deter- 

mination of ſuch Right. 118 

Court of Chancery has Cog- 
nizance of Fraud as well as 
the Common Law Courts. 

156 

The Court of Chancery in 
England may grant a Se- 

8 againſt the De- 

endant in Jreland, but it 
| mult 
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muſt be after a Sequeſtration 
taken out here, and Nulla 
bona returned. Page 261 


Court of Chancery will oblige 


all to take Notice of its 
Decrecs as much as of Judg- 
ments. 483 


Covenant. Vide Agreement. 


Curteſy. 


Tenant by the Curteſy. 


Tenant by the Curteſy not ſo 
much favoured in Law as 


Dower. 635, 636 


Cuſtoms of London. 
London. 


Vide 


ths. 


Debts, Credito2 and Debtoz, 
Vide alſo Truſt for Pay- 


ment of Debts under Tit. 


Truſt. 


NE ſeiſed in Fee, and 

indebted by Bond in 
which his Heirs are bound, 
deviſes his Lands to 4. for 
Life, Remainder to his firſt, 
ec. Son in Tail, Remainder 
over; in a Bill brought by 
the Bond-Creditors, the Court 
will not decree the Deviſee 


| 


— ——— 


Decree, 


On Suggeſtion of a groſs Fraud, 
the Court will, upon an ori- 
ginal Bill, over-rule a Plea 
of a Decree, and a Report 
made and confirmed thereon, 
it the Suggeſtion of Fraud 
be not denied, Page 73 


The Court will not compel a 


Purchaſer under a Decree to 
accept a doubtful Title. 201 
The Court of Chancery will 
oblige all to take Notice of 
its Decrees as much as of 
Judgments. 483 
One allowed the beſt Purchaſer 
under a Decree is ordered 
to pay the Money ; this not 
a Debt due by Decree but 
by order of Court. (621) 
Where there is a Decree for 
a Debt, and the Defendant 
dies, ſuch Decree does not 
bind the legal Aſſets deſcend- 
ed to the Heir as a Judg- 
ment does. ibid.) 
The only Way upon a Decree 
for a Debt to affect Land, 
is to proceed for a Con- 
tempt to a Sequeſtration, 
but ſuch Sequeſtration abates 
by the Death of the Party, 
which an Extent does not. 


(ibid.) 


for Life to account for the Deeds, Conveyances and Al⸗ 


Profits, but only to keep 
down the Intereſt; alſo the 
Court will decree a Sale to 
ſatisfy the Bonds, though the 
Lands be not deviſed for 
Payment of Debts. 234 


lurances. 
A Conveyance by a weak Man 
for a ſmall Conſideration ſer 
aſide. 203 


A 


— 
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A different Conſideration from 
what is expreſſed in the 
Deed not to be averred; and 
though the Conſideration of 
Blood be a good one, yet 
that not to be regarded, if 
Money, or the Grant of an 
Annuity be expreſſed in the 

' Deed; alſo a good Objec- 
tion that the Grant is to 
two and only one of Kin. 

Page 204 

Evidence of Fraud, when no 
Proof that any Inſtructions 
were given for preparing the 
Deed by the Grantor, or 
when the Deed was not read 

to him. 205 

A Decd is proved in the Cauſe, 
and referred to in the Depo- 
ſitions; yet the Court will 
not order that the other Side 
ſhall have Leave to inſpect 
it before the Hearing, as this 
would enable him to pick 
Holes 1n it. 410 

In a Bill purely for the Diſ- 
covery of a Decd, or to have 
it delivered up, there is no 
need of annexing an Affida- 
vit that the Deed is loſt ; 
ſecus if Relief be prayed ge- 
nerally as to recover the 
Money on a Bond. 


Deeds obtained by Dureſs, 
Compulſion, &c. 


There is a Diverſity between 


a Deed, and a Will gained 
from a weak Man, and upon 
a Miſrepreſentation ; in re- 
gard Equity will ſet aſide 
the former but not the latter. 
270 


* 


541 | 


| 


Deeds loft or concealed. 


How far Courts of Equity have 
gone in caſe of Suppreſſion 
of Deeds. Page 680 


Defendants, Sce Parties. 


Demurrer. 


The Defendant has Leave to 
plead, anſwer and demur, 
but not to demur alone; 
the Defendant demurs, and 
anſwers only by denying 

Combination, or ſome ſuch 
trifling Matter; Demurrer 
ſet aſide. 286 

On a Demurrer to a Bill, if the 
Demurrer be allowed the 
Plaintift may amend his Bill. 

Wl 300 

On Time given to anſwer, the 
Defendant cannot put in a 
Demurrer. 464 


Depolitions, See Evidence. 


A Witneſs examined at a 
Commiſſion ſwears reflecting 
Words; yet he ought not to 
have paid Coſts, it being 
the Com miſſioners Fault to 
take down ſuch Depoſition. 

= 406 

A Depoſition of a Witneſs a- 
mended after Publication, 


(646) 


Deſcent 


—ͤ— ACE 
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Deſcent and Inheritance. 


Father or Mother may be Cou- 
fin to their Son, and as ſuch, 
take by Deſcent notwith- 
ſtanding the Relation of Fa- 
ther, (5c. Page (613) 


Lands, cannot aſcend from the | 
Son to the Father, but ſhall | 


rather eſchcat. 666 
Truſt-Eſtates are to be govern- 
ed by the ſame Rules of 
Deſcent as legal Eſtates. 


645, 668 


Deviſe. Sce Tit. Mill. 


Deviſe for Payment of Debts, 
ſec. Truſt for Payment of 
Debts under Tit. Truſt. 


Diſtribution, and who ſhall | 
be pꝛekerred with Regard | 


thereto. 


By the Statute 1 Fac. 2. cap. 17. 
if after the Death of the 
Father, any of his Children 


ſhall die Inteſtate without | 


Wife or Children, every Bro- 


ther and Siſter and their Re- 


preſentatives ſhall have an 
equal Share with the Mo- 
ther. The Caſe was, that af⸗ 
ter the Death of the Father 
the Son died leaving a Wife 
and without Children, but 
leaving a Mother, Brathers 
and: Siſters, and two Nicces, 


(the Children of a deceaſed | 


Brother) ; refolved that this 

was within the Statute ;, that 

the Inteſtate's Wife ſhould 
Vol. II. 


| 


[ 


If 


＋—&C— — 


| 


| 


have but one Moiety, and that 


as to the other, the lntclitate's 
Brothers and Siſters, Ge. 
ſhould come in for an e- 
qual Share thereof with the 
Mother. Page 344 
the Mother being a Widow 
advances a Child, and dies 
Inteſtate leaving many Chil- 
dren, the Child advanced 
ſhall not bring what he re- 
ccived from his Mother into 
Hotchpot. 356 
'The Statute of Diſtribution 

grounded on the Cuſtom of 

London. 358 
The Intent of the Statute of 


Proviſion for all the Chil- 
dren equal, and do what a 
juſt and impartial Father 
ought to do for them, 440 
The Statute. of Diſtribution 
made in, Favour of the Prac- 
tice of. the Spiritual Court. 

rh +: 4p 

The Right to the diſtributive 
Share under the Statute veſts 
immediately on the Inte- 
ſtate's Death. 442 


But not ſo as. to exclude a polt- 


humous Child. 445 
The Statute of Diſtribution 
affects only the perſonal E- 
ſtate undiſpaſed. of, in order 
to make the Proviſion for 


each Child equal, but takes 


nothing away which has been 
given to any Child. 443 


% 


Dower and Dowy Money. 


Dowry Money not to be claim- 
ed by the Widow againſt 
Debts. 79 

8 S Where 


— 


Diſtribution was to make the 
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Where there was a Mortgage in 
Fee made before Marriage, 
the Widow upon her paying 
the Mortgage Money, or 
keeping down a Third of the 
Intereſt, held by the Maſter 
of the Rolls, (Sir Joſeph 
Fekyl,) entitled to Dower of 
the Equity of Redemption. 

Page 632 


Dower a Moral Right, and 


more favoured in Lay, ha- 
ving more Privileges annexed 
to it, than Tenant by the 
Curteſy. 635, 636 


A Dowreſs ſhall have the Be- 


nefit of a 'Truſt Term a- 


gainſt an Heir or Deviſee, but 


not againſt a Purchaſer, 639 


In Caſe of a 'Truſt of an In- 


heritance created by the 
Husband himſelf, ſhe ſhall 
not have Dower ; ſecus where 
the Truſt is created by an- 


other Perſon, or the Huſ- | 


band's Anceſtor. 640, 641 
A Dowreſs ſhall be aided in 
Equity againſt a 'Truſt Term 
attendant on the Inheritance. 
646 


'The Widow of a Tenant in| 


Tail of a Truſt, to whom 
the legal Eſtate is by the 
Will of the Donor directed 


to be conveyed at his Age of | 


Twenty-one, and he living 
to that Age, held cntitled to 
Dower. 


| 


647 


| 


. Election. 


4 Bound within four Months 
* after his Marriage to ſet- 
tle Lands of 100. per Aun. 
on his Wife, or elſe to leave 
her 2000 J. and dies within 
the four Months, after which 
the four Months paſs; his 
Executors ſhall elect either 
to pay the 100 J. per Ann. 
or the 200 J. Page (617) 


Eſtate. 
Eſtate in Fre. ſimple. 


Deviſe of 50 J. per Ann. to . 

and his Heirs, and if 4. dies 
without Heirs, then to a 
Charity; this Remainder 
void, the former Eſtate be- 
ing a Fee- ſimple, and it will 
not be helped though 4. die 
without Iflue, living the 'Te- 
ſtator. 369 

deviſes all his Lands and 
Eſtate in D. to J. S. decreed 
a Fee - ſimple paſled, theſe 
Words carrying not only the 
Lands, but alſo the Teſta- 
tor's Intereſt therein. 523 


A. 


Eſtate in Fre- tail. 


Ceftui que Truſt in Tail brings 
a Bill againſt his Truſtees, 
to the Intent they ſhould 
join in a Recovery ; this not 
proper, but it is proper to 
pray that the Truſtees may 

” convey 
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convey the Premiſles to Cæſtui 
que Truſt in Tail, who may 
then ſuffer a Recovery ; tho' 
if the 'Truſtecs are alſo Tru— 
ſtees for any Annuities ſubſiſt- 
ing, they are not compellable 
to part with the legal Eſtate 
out of them to the Cæſtui 
que Truſt in Tail. Page 134 
A. deviſed 10,0001. to Truſtees, 
in Truſt to be laid out in 
Lands and ſettled on B. for 
Life, without Waſte, Re- 
mainder to Truſtees and 
their Heirs for the Life of 
Ba to ſupport contingent 


Remainders, with a. Power 
to B. to make a Jointure, | 


Remainder to the Heirs of 
the Body of B. Remainders 
over; and by the fame Will 
deviſes Lands to B. to the 
ſame Uſes, and dies leaving 
C. Executor; B. ſues C. the 
Executor for the Deeds re- 
lating to the Lands that are 
in his Hands, and to have 
the Money laid out in Lands 
and ſettled; decreed by the 
Maſter of the Rolls, that B. 
had but an Eſtate for Life 
in the Lands, and ſo not en- 
titled to the Deeds; but that 
they were to be brought into 
Court, and that the Lands 
to be bought with the Mo- 
ney were to be ſettled on B. 
for his Life only, Remainder 
to his firſt, &c. Son. But by 
the Opinion of Lord Chan- 
cellor King, B. was held. 
to have an Eſtate-tail in the 
Lands deviſed, and conſe- 
quently to be entitled to the 
Deeds relating thereto; tho' 
as to the Lands to be pur- 


chaſed, that being executory, 


and in the Power of the 


Court, B. was to be but 
Tenant for Life, with Re- 
mainder to his firſt, Sc. Son. 

Page 471 


Articles on Marriage to ſettle 


Lands on the Husband and 
Wife for their Lives, Re- 
mainder to the firſt, &c. Son 
of the Marriage, Remainder 
to the Heirs Male of the Body 
of the Husband by any Wife, 
Remainder to the Heirs of 
the Body of the Husband by 
the firſt Wife, Remainder to 
the Husband in Fee, with 
Proviſions for the Daughters 
of that Marriage, if no Son; 
Husband has one Daughter 
by the firſt Wife, ſuffers a 
Recovery, and marries a 
ſecond Wife, taking Notice 
of his firſt Marriage Articles 


in his ſecond Settlement; he 


being Tenant in Tail by the 
Articles was allowed by his 
Recovery to have barred his 
Daughter by the firſt Mar- 


riage. 535 


The next Heir inheritable to 


an Eſtate- tail entitled to the 
Writ De ventre inſpiciendo. 
(593) 


Eſtate for Life. See alſo E- 


One deviſes a Third of all his 


Eſtate whatſoever to his 
Wife, and two 'Thirds of all 
his real and perſonal Eſtate 
to his Son F.FS. and his 
Heirs; the Wife has but an 
Eſtate for Life in the third 
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„ «Ä 


Part of the real Eſtate, the 
Word Eſtate being intended 


to deſcribe the Thing only, 


and not the [ztereſt in the 
Thing; and when the Teſta- 
for intends to paſs a Fee, he 
adds the Word Heir, to the 


Word Eftate. Page 335 


Eftate pur autre vie. 


An Eſtate for three Lives 
granted to A. his Executors 
and Adminiſtrators, is a per- 


ſonal Eſtate, and will on 


4.s Death be liable to all his 
Debts by Simple Contract, 
as a Leaſe for Years would 
be. 381 


Eftate for Tears. 


the Requeſt of the Leflec 
within the Term; Leſſee did 
not Requeſt, but his Execu- 
tors do within the 'Term ; 
Leſſor is compellable to re- 
new. | 196 


Limitations of Terms for 
Nears, Money, &c. 


Deviſe of a perſonal Eſtate to 
A. for Life, and afterwards 
for her Children ; the yearly 
Intereſt and Produce to be 
for their Maintenance until 
the Sons ſhould be Twenty- 


teen, at which reſpective 

Ages their reſpective Portions 

to be paid to them, and for 
1 | 


« 


one and the Daughters eigh- 


want of ſuch Iſſue, then to 
B. A. dies without Iflue; 
the Deviſe over to B. good, 
the Words | for want of ſuch 
Iſſue] being the ſame as [for 
want of ſuch Children.] 
Page 421 

ointrefs demiſes her Eſtate 
or Life for Ninety-nine 
Years, if ſhe ſo long live, in 
Truſt for herſelf during her 
Widowhood, and after her 
Marriage in Truſt for one 
of her younger Sons, and 
the Heirs of his Body, and if 
he died without Iſſue, Re- 
mainder in Truſt for her next 
younger Son; the eldeſt Son 
dies without Iſſue and inte- 
ſtate; whether the Truſt of 
this Term ſhall go to his 
Adminiſtrator, or to the next 
Son in Remainder. 608 


A 


One poſſeſſed of a Term de- 
Leſſor covenanted to renew at | 


viſes it to 4, for Life, Re- 
mainder to his firſt, c. Son 
in Tail ſucceſſively, Re- 
mainder to his Daughter, 
and if J. ſhall have neither 
Son nor Daughter; then to 
5 S. A. dies never having 

| had a Son or Daughter, the 
| Deviſe over to J. F. is good. 
| 618 

'The common Courſe of ſettling 
Terms for Years. 622 


Evidence and parol Evidence. 
| See alſo Witneſs, 


One. ſciſed in Fee, as Heir of 
his Mother's Mother, de- 
vides the Land in. Truſt to 
pay ſeveral Annuities, and 


| the Reſidue to go. to the 
FEED | right 
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right Heirs of his Mother's 
Side for ever; parol Evidence 
admitted to prove which 
Heir was intended, og. whe- 


ther the Heir of the Mother's 


Mother's Side, or the Heir of 
the Mother's Father's Side. 
Page 136 

One makes a Will, and an Exe- 
cutor, giving a Legacy of 
5ool. to the Executor, but 
making no Diſpoſition of 
the Surplus; parol Evidence 
of the Intention and Decla- 
ration of the Teſtator touch- 
ing the Surplus admitted. 
210 

A Witneſs examined on a Com- 
miſſion ſwears reflecting 
Words; yet he ought not to 
pay Coſts, it being the Com- 
miſſioner's Fault to take 
down ſuch Depoſition. 406 
A Witneſs examined at a for- 
mer Trial of an Iſſue be- 
tween the ſame Parties, and 
who had been examined in 
the Cauſe, dies; not only his 
Depoſitions may be read, but 
what he ſwore at the former 
Trial may be given in Evi— 
dence. 3 


Examination. Vide ſupra Tit. 
Evidence, Depoſitions, and 
Witneſs. 


Exceptions to a Maſter's Re- 
pot. 


On an Anſwer's being reported 
not ſcandalous or imperti- 
nent, if the Plaintiff except 
to the Maſter's Report, he 
muſt ſhew ſpecially wherein 

Vol. IL 


it is ſcandalous or imperti- 
nent. Page 181 
Quere, whether this Rule does 
not hold ſtronger where Ex- 
ceptions are taken to an An- 
ſwer” for Inſufficiency, and 
the Maſter reports it ſuſh- 
cient, that the Plaintiff in 
his Exception ſhould ſhew 
wherein the Anſwer is inſuf- 
ficient, ibid. 
Where a Bill or Anſwer is refer- 
red for Scandal, and reported 
to be ſcandalous; if the Maſter 
has once expunged this Scan- 
dal, the Party cannot except, 
as it will not appear on Re- 
cord what that Scandal was, 
and it was the Party's own 
Fault that he did not except 
to the Report ſooner, 182 


Erccution of a Power. Vide 
under Tit. Power. 


Executoꝛ and Adminiſtratoz. 
Vide alſo Aﬀets. 


Where there were ſevcral Exe- 
cutors, ſome admitted Aſſets; 
yet an Account was decreed 
againſt the reſt, 145 

One poſſeſſed of a Term de- 
viſes it to 4. makes B. his 
Exccutor, and dies leaving 
ſome Debts; if the Executor 
ſells the Term, the Purcha- 
ſer ſhall hold it againſt the 
Deviſee ; ſecus if ſold at an 
under Value, or if the Pur- 
chaſer knew that there were 
no Debts, or that the Debts 


were or might be paid with- 
out breaking in upon this 
ſpecific Legacy. 148 

1 Ono 
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GEES oe — Go, 


One by Will gives an Annuity | there is a Deficiency, the 22 


out of his perſonal Eſtate; 
if the Executor has misbe- 
haved himſelf, the Court 
will order Part of the perſo- 
nal Eſtate to be ſet aſide to 
ſecure this Annuity. Page 163 
An Executor pays beyond Aſ- 
ſets, he cannot make the Le- 
gatees refund. 296 


An Executor or Adminiſtra- 


tor may retain out of Aſſets 
as well for a Debt due in 
Truſt for himſelf, as for a 
Debt due to himſelf. Onere 
tamen. 298 
One deviſes, that his Execu- 
tors ſhall ſell his Land, and 
leaves two Executors, one 
whereof dies, the other 
renounces, and Adminiſtra- 
tion is granted to A. who 


brings a Bill againſt the Heir | 


to compel a-Sale; whether 
the renouncing Executor, in 
whom this Power of Sale 
collateral to the Executor- 
ſhip was veſted, ought not 
to be made a Party? 308 
One deviſes, that his Executors 
ſhall ſell his Lands and in- 
veſt the Money in purcha- 
ſing an Annuity for J. S. the 
Teſtator dies, and the An- 
nuitant dies three Months af- 
ter the Teſtator ; yet the 


Adminiſtrator of the Annui- | 
tant ſhall compel a Sale, and 


ſhall have the Money ariſing 
therefrom, and alſo the 


Rents and Profits till Sale. 


309 
If an Executor pays one Legacy, 
upon a Suppoſition that there 
are Aſſets to pay all the o- 


ther Legacies, and afterwards 


1 


gatee muſt refund. Page 447 
An Adminiſtrator pendente lite 
touching a Will may main- 
tain Actions for recovering 
Debts due to the Deceaſed. 

6 

If there be a Decrec for an oe 
count, to which the Execu— 
tor is Party, and the Execu- 
tor has a Debt which he docs 
not claim, and lies by, and 
the Account is taken and 
perfected; be ſhall not bring 

a new Bill for his Debt, and 
put. the Eſtate to a freſh 
Charge, this being contrary 


to the Truſt repoſed in him, 


665 


| In what Caſes an Executor ſhall 


or ſhall not be only a Truſtee. 


One by Will gives his Execu- 
tor 5 J. for his Care in per- 
forming the Will, and makes 

no Diſpoſition of the Surplus; 
but parol Proof made of the 
Intention and Direction of 
the Teſtator to the Scrivener 
that the Executor ſhall have 
the Surplus; yet the Surplus 
decreed to the next of Kin. 

158 

One makes a Will, and an Ex- 
ecutor, giving a Legacy of 
500 J. to the Executor, but 
making no Diſpoſition of the 
Surplus; parol Evidence of 
the Intention and Declara- 
tion of the Teſtator touching 
the Surplus admitted. 210 

Generally ſpeaking, if there be 
an expreſs Legacy to the 
Executor, and no Deviſe of 


the Surplus, the Executor 
ſhall 
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ſhall not have the Surplus, 
but the ſame ſhall be diſtri- 
butable according to the 
Statute. Page 211 
The Teſtatrix ſaying, that ſhe 
hoped her Executor would 
not take it ill that ſhe gave 
ſo much from him, an Evi- 
dence that the Surplus was 
intended for the Executor. 

"+288 
Where the Wife has been Ex 
ecutrix and at the ſame 
Time has had an expreſs 
Legacy, ſhe has nevertheleſs 
under ſome Circumſtances 
been held entitled to the 
Surplus; a fortiori where the 
Executor bears the Title or 
Honour of the Family. 215, 

216 
In caſe of a Will, where an cx- 
preſs Legacy is given to the 
Executor, if a Legacy be alſo 
given to the next of Kin, this 
is equally a Bar to the next 
of Kin as to the Executor ; 
and therefore if the Surplus 
be not diſpoſed of by the 
Will, the Executor ſhall 
have it. Onare tamen. 338 


Executozp Devile. 


A. ſeiſed in Fee has two Sons 
B. and C. both unmarricd, 
and deviſes his Lands to 
Truſtees for 500 Years, in 
Truſt to pay 50 J. per Ann. 


to his eldeſt Son Y. for Life, 


with Power of Diſtreſs, and 
on ſeveral other Truſts, ſome 
of which are remote, Re- 


mainder to the firſt and every 
other Son of B. in Tail, Re- 


q 


1 


mainder to C. the ſecond Son 
for Life, Remainder over; 
by the better Opinion this is 
a good executory Deviſe to 
the firſt Son of B. Page 28 


Expoſition of Moꝛds. See alſo 
Will. 


One makes his Will and ſays, 
As to ſuch Eſtate as God 
hath blefſed ne with I deviſe 


which he gives Part to J. S. 
and his Heirs, and deviſes 
the reſt of his Eſtate to his 
Wife in Fee ; this paſles a 
Truſt-Eſtate. 198 
One has an Houſe in which he 
lives and Houſhold-Goods, 
he has alſo an Houſe at Goſ- 
port near Portſmouth for in- 
valid Seamen, with a vaſt 
Number of Beds, Shects and 
Houſhold-Stuff, and by Mar- 
riage Articles it was agreed 
that his Wife ſhould have no 
Claim on his perſonal Eſtate, 
except his Houſhold- Goods 
and Honſhold-Siuff; this Ex- 
ception to extend only to 
the Goods which he had in 
the Houſe in which he lived, 
and not to ſuch as were in 
the Hoſpital made uſe of by 
the Government. 302 
One deviſes a Third of all his 
Eſtate whatſoever to his 


his real and perſonal Eſtate 
to his Son J. F. and his Heirs; 
the Wife has but an Eſtate for 
Life in the third Part of the 
| real Eſtate, the Word Eſtate 
| being intended to deſcribe 
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the Thing only, and not the | but alſo the Teſtator's Inte- 


Intereſt in the Thing; and | reſt therein. Page 523 
when the Teſtator intends to 

paſs a Fee, he adds the Word : 

Heirs to the Word Eſtate. Ertinguiſhment, 


| Page 335 
Where the Words Heirs of the 


Bodies of the Husband and 
IWife, and their Heirs, ſhall 
be conſtrued Children. 342 
One bequeaths to her Grand- 
child 4. ſome of her beſt 


Linen ; this void for Uncer- | 


tainty; yet the Court re- 
commended it to the Exccu- 
tor to give ſome of the beſt 
Linen to the Legatee. 387 
A Bequeſt of ſuch of the beſt 
Linen as the Executor ſhould 
think fit, or as the Legatee 
ſhould chuſe, had been good. 
388 

Plate in common Uſe held to 


paſs by the Deviſe of Hou- | 


thold-Goods, notwithſtand- 
any parol Proof that it was 
not intended to paſs. 420 
One ſeiſed in Fee, and poſſeſſed 
by Leaſe for twenty-one 
Years of Lands in D. deviſes 


all his Lands whereof he is | 


ſeiſed, poſleſled, or any ways 
intereſted in, to 4. for Life, 
Remainder to B. in Tail, 
Remainder to C. for Life, 
with Power to make a Join- 
ture, Remainder to Truſtees 
to preſerve contingent Re- 
mainders, (Fc. decreed the 
Leaſehold ſhould paſs as 
well as the Freehold. 456 
A. deviſes all his Land and E- 
ſtate in D. to J. S. decreed 
a Fee paſſed, theſe Words 
carrying not only the Land, 


1 


Feme gives a Bond to her in- 
tended Husband, that in caſe 
of her Marriage ſhe will con- 
vey her Lands to him in Fee; 
they marry, the Wife dies 
without Iflue, and then the 
Husband dies; the Bond, tho 
extinguiſhed at Law, yet is 
good Evidence of the Agree- 
ment in Equity, and the 
Heir of the Husband ſhall 
compel a ſpecific Perfor- 
mance againſt the Heir of 
the Wife. 243 

One having a Sum of Money 
charged upon Land ſecured 
by a Term in a third Per- 
ſon, levies a Fine of the 
Land; this extinguifhes his 
Right to the Charge; ſo if 
he ſuffers a Recovery. (605) 


Father and Son. 


Father or Mother may 
be Couſin to their Son, 
and as ſuch inherit to him 
notwithſtanding the Relation 
of Father, (Fc. (613) 


Fine. 


Husband ſeiſed in Right of his 
Wife of a Share in the New- 
River Water; the Wife can- 


not 
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not be barred but by a 
Fine; and where they both 
without a Fine mortgage 
ſuch Share, the Wife's pay- 
ing Intereſt after the Huſ- 
band's Death will not affirm 
ſuch Mortgage. Page 127 
A Truſt Eſtate not forfeited by 
a. Fine. 146 
Vide alſo Truſt, 


Forfeiture. 


A 'Truſt Eſtate not forfeited by 
a Fine; 146 


Fozeign Country. 


An uninhabited Country newly 
found out and inhabited by 
the Eugliſh, to be governed 
by the Laws of Eugland. 

| 75 

A conquered Country to be go- 
verned by ſuch Laws as the 
Conqueror will impoſe; but 
until the Conqueror gives 


them new Laws, they are to | 


be governed by their own 
Laws, unleſs where theſe 
laſt are contrary to the Laws 


of God, or totally ſilent. | 


ibid. 


Forgery; 


One transfers South-Sen Stock 
by a forged Letter of Attor- 
ney; the Transfer adjudged 
void, and the right Owner 
not hurt, and the Dividends 


received under this forged | 


Letter of Attorney to be ta- | 


Vol. II. 


ken back from the Aſſignee 
and reſtored to the right 
Owner: Page 76 


Fraud, See alſo Tit. Aolun- 
— 


On Suggeſtion of a groſs Fraud, 
the Court will upon an ori- 
ginal Bill over- rule a Plea of 
a Decree, and a Report made 
and confirmed thereon, if the 
Suggeſtion of Fraud be not 
denicd, 73 

All Frauds are cognizable in 
Fquity as well as at Law. 

I56, 220 

A Conveyance by a weak Man 
for a ſmall Conſideration 
{et aſide. 203 

A different Conſideration from 
what is expreſt in the Deed 
not to be averred ; and tho' 
the Conſideration of Blood 
bo a good one, yet that not 
to be regarded, if Money, or 
the Grant of an Annuity, be 
expreſſed in the Deed; alſo 
a good Objection that the 
Grant is to two, and only 
one of Kin. 204 

Evidence of Fraud, when no 
Proof that any Inſtructions 
were given for preparing the 
Deed by the Grantor, or 
when the Deed was not read 
to him. 205 

There is a Diverſity betwixt a 
Dced and a Will gained from 
a weak Man, and upon a 
Miſrepreſentation ; in regard 
Equity will ſet afide the 
former, but not the latter. 

270 
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Statute of Frands, vide under 
Tit. Agreement parol under 
Agreement, 


Vide alſo Tit. 
Infant. 


\ \ HERE a Guardianſhip 
is deviſed to three, 


without ſaying, and to the 
Survivors or Survivor of 
them, yet the Survivor ſhall 
take. Page 102 
A Guardianſhip being an Au— 
thority coupled with an In- 
tereſt. 108, 122 


Guardian. 


The Puniſhment inflicted by | 
the Law on ſuch as married | 


a Ward without the Conſent 
of the Guardian. 111 
On this Court's committing the 
Cuſtody of an Infant to the 
Care of any one, ſuch Com- 
mittee enters into a Recog- 


nizance that the Infant ſhall 


not marry without Leave of 


the Court. 1124 


Where the Right of Guardian- 
ſhip is in Diſpute, the Court 
will upon Petition only, with- 
out Bill or Decree, make Or- 
ders touching the Determi- 
nation thereof. 118 

Though an Infant cannot bring 
a Bill for an Account againſt 
his Guardian until his coming 
of Age, yet a third Perſon 
may, even during the Mino- 
rity of the Infant. 119 

Not a reaſonable Maxim, that 


the next of Kin to whom | 


I. 


the Land may deſcend ſhall 
not be Guardian in Socage. 
Page 262 

Where an Eſtate in Mortgage 
deſcends to an Infant, the 
Guardian ought not to per- 
mit the Intereſt to grow in 
Arrear, but out of the Pro-- 
fits of the Eſtate to koep it 
down. 279 
One of the Guardians of an 
Infant Girl of about nine 
Years old, takes her from a 
Boarding-School and marries 
her to his own Son who has 
no Eſtate ; the Court order- 
ed the Guardian to produce 
the Girl in Court, and then 
committed her to the other 
Guardian, ordering an In- 
formation to be brought a- 
gainſt the Guardian who 
married the Ward to her 
Diſparagement ; but held 
this to be no Contempt, the 
Ward not being under the 
immediate Care of the 
Court. 561 
Where an Infant is Defendant, 
the Service of the Subpæna 
to hear Judgment muſt be 
on the Guardian, not on 
the Infant. (643) 


Szant. 


One ſeiſed in Fee of an Hun- 
dred, and of Lands in the 
Hundred, grants the Hun- 
dred; this paſſes only the 
Franchiſe, and not the Lands 
in the Hundred. 400 


Þeir 


. 


A TABLE of the Principal Matters. 


Deir and Anceſtoz. 


NE ſeiſed in Fee deviſes 
Lands to his Grandaugh- 

ter for Life, Remainder to 
his right Heirs Male for ever, 
and dies, leaving his Grand- 
ſon his Heir at Law, and a 
deceaſed Brother's Son his 
next Heir Male; the Deviſe 
of the Remainder is void. 
Page 1 

One ſeiſed in Fee, as Heir of 
the Mother's Mother, deviſes 
the Land to Truſtees in Fee, 
in Truſt to pay ſeveral An- 
nuities, the Reſidue to go 
to the Teſtator's right Heirs 
of his Mother's Side for 
ever; the Heir of the Mo- 
ther's Mother's Side entitled 
to the Eſtate and Surplus of 
the Profits after the Annui- 
tics paid. — TY 
On a Bill brought by a Deviſee 
againſt an Heir to prove the 
Will, the Heir croſs examines 
the Plaintiff's Witneſſes, and 
refuſes to releaſe his Right, 
yet the Heir ſhall have his 
Coſts given him on Motion; 
otherwiſe if he examines 
Witneſſes of his own. 285 
A younger Brother beyond Sea 
having contracted to buy a 
real Eſtate of his elder Bro- 
ther, makes his Will, charg- 
ing his Eſtate with great 


Legacies, but his Will was 


atteſted only by two Wit- 
neſſes; afterwards the Teſta- 
tor dies without Iflue, lea- 
ving his elder Brother his 


Executor and Heir; the Heir 
may retain out of the Aſſets 
the whole Purchaſe Money 
though entitled again to the 
Land as Heir. Page 291 
A Proviſion made by a Father 


of Land for an Heir is not 


to be brought into Hotchpot. 

O 

A Father or Mother may be 
Couſin to the Son, and as 
ſuch inherit to him, notwith- 


ſtanding the Relation of Fa- 


ther, &c. (613) 
Though the Law will not al- 


low a Brother of the Half 
Blood to be Heir, but pre- 
fers the Uncle, yet there is 
no ſolid Reaſon for it, the 
Uncle being not only more 
remote, but having only half 
the Blood, viz. only the 
Blood of the Father. 667 


Matters controverted between 
the Heir and Executor. 


Where, although by a volun- 
tary Contract, Money is a- 
grecd to be laid out in Land, 
the Court will execute ſuch 
Agrecment in Favour of the 
Heir, 171 

In all Caſes where it is a 
meaſuring Caſt between an 
Executor and an Heir, the 
latter ſhall in Equity have 
the Preference. 176 

One articles to buy Lands, and 
dies; his Exccutor ſhall pay 

the Money, but his Heir 
ſhall have the Lands. (632) 


Hotchpet. 
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Dotchpot. Vide alſo London. 


If the Mother being a Widow 
advances a Child, and dies 
inteſtate, leaving many Chil- 
dren, the Child advanced 
ſhall not bring what he re- 
ceived from his Mother into 
Hotchpot. * Page 356 

A. deviſes all his real and per- 
ſonal Eſtate to his Execu- 
tors and their Heirs, in Truſt 
to ſell and pay all his Debts; 
his real Eſtate being only 
equitable Aſſets, and the 

 Teſtator leaving Debts by 
Bond and Simple Contract, 


if the Bond Creditors are 


paid Part out of the perſonal 
Eſtate, they ſhall bring it 
back again into Hotchpot, or 
ſhall not have any Thing 
out of the real Eſtate. 416 
Husband by Marriage Scttle- 
tent ſecures a Portion for 
Daughters of the Marriage 
in Default of Iſſue Male; 
there is one Daughter only, 
the Husband ſurvives that 
Wife, and marrying again, 
leaves Iſſue by the ſecond 
Wife, and dies inteſtate, the 
Daughter by the firſt Mar— 
riage being an Infant, and 
her Portion not then due; if 
the Daughter lives till the 
Portion is due, it is an Ad- 
vancement pro tanto, and 
mult be brought into Hotch- 
pot as to the other Iſſue. 


4935 

Proviſion for a Child by the 

Will of the Father not to be 
„ 


brought into Hotchpot, nor 
a Proviſion of Land for an 
Heir. Page 440 
One ſettles a Rent out of 
Lands upon a younger Child; 
this is an Advancement pro 
tanto, and muſt be brought 
into Hotchpot. 441 
An Annuity ſettled by a Fa- 
ther upon a Child to com- 
mence after the Father's 
Death, is an Advancement 
ro tanto, and muſt be 
rought into Hotchpot, as 
muſt a contingent Proviſion, 
when ſuch Contingency hap- 
pens. 442 
The rather as contingent Debts 
are within the Statute of 
Diſtribution. 449 
A Proviſion made for a Child 
either by a voluntary Set- 
tlement or for a good Con- 
ſideration, is an Advancc- 
ment pro tanto, and mult 
be brought into Hotchpot. 
444 
So tho' the Portion be not paid, 
yet if ſecurcd to the Child 
in the Father's Life-time, 
altho' not payable till after 
the Father's Death. 445 
Maintenance Money for a 
Child not to be taken as an 
Advancement. 449 
A Father advances one of his 
Children in Part ; the Child 
dies, after which the Father 
dies inteſtate ; the Iſſue of 
the dead Child claiming a 
diſtributive Share ſhall bring 
into Hotchpot what their 
Father has received. 560 


pouſhold⸗ 


* 
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— 


Pouſhold⸗Soods, and what 
paſſes by the Deviſe thereof, 
vide Expoſition of Wows, 


Dundzed. 


One ſeiſed in Fee of an Hun- 
dred, and of Lands in the 
Hundred, grants the Hun- 
dred; this paſſes only the 
Franchifc, and not the Lands 
in the Hundred. Page 400 


Incumbꝛante. Vide Securi⸗ 
ties. 


Inkant. 


Though an Infant cannot bring 
a Bill for an Account againſt 
his Guardian until his co- 
ming of Age, yet a third 
Perſon may, evcn during the 
Minority of the Infant. 119 

A Feme Infant ſeiſed in Fee, 
on Marriage with the Con- 
ſent of her Guardians, co- 
venants in Conſideration of 
a Settlement to convey her 
Inheritance to her Husband; 
if this is done in Conſidera- 
tion of a competent Settle- 
ment, Equity will execute 

the Agreement, though no 
Action would lie at Law to 
recover Damages. 244 

Where an Eſtate in Mortgage 
deſcends to an Infant, the 
Guardian ought not to per- 


mit the Intereſt to grow in 


Arrear, but out of the Pro- 
fits of the Eſtate to keep it 


down. 279 


Vol. II. 


An Infant by Prochein Amy 
brings a Bill, and never ſtirs 
in it after he comes of Age, 
and the Bill is diſmiſſed; the 
Infant is liable to pay Coſts, 
and muſt take his Remedy 
over againſt the Prochein 
Amy. 11 Page 297 
At Law an Infant is liable to 
ray Coſts if the Judgment 
againſt him. 298 
Where an Infant in his Bill, by 
Miſtake of his Guirdian , 
ſubmits to any Thing which 
will be prejudicial to him, 
this will not be binding, but 
he will be allowed to a- 
mend. 387 
Upon a Defree againſt an In- 
fant unleſs Cauſe, within fix 
Months after he comes to 
Age, the Infant may anſwer, 
make a Defence, and exa- 
mine Witneſſes a-new. 401 
An Infant, when he is Plaintiff, 
is as much bound and as 
little privileged as one of 
full Age. 519 
The Court will not on Motion 
or Petition order an Infant 
Truſtee to convey, unleſs the 
Truſt appear in Writing; 
but in ſuch Caſe will leave 
the Ceftui que Truſt to get a 


Decree by Bill. 549 


Where an Infant is Defendant, 


the Service of the Subpænad 


to hear Judgment muſt be 
on the Guardian, not on 
the Infant. (643) 


Where one has been in Poſſeſ- 


ſion of Land belonging to an 
Infant, if the Infant when of 
Age makes out his Title, 
he ſhall recover the Profits 
in Equity from the Time of 

8 X — 
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the firſt accruing of his Title, 
and not from the Filing of 
his Bill only. Page (645) | 


Injunition. | 
Injunction granted to ſtay the 
Ringing of a Bell, in Con- 
ſequence of an Agreement 
made for a valuable Conſi- 
deration. 268 
On a Bill brought to ſet aſide 
a Will of a perſonal Eſtate 


for Fraud, the Court will |. 


deny an Injunction. 287 
Hazardous to grant an Injunc- 
tion to ſtay the Working of 
a Coal-Mine. 389 


Inn of Court. 


A Bill in Equity will not lie 
to redeem a Mortgage of 
Chambers in an Inn of Court, 
but the Plaintiff muſt apply 


to the Bench, or to the 


Judges of the Society; /ecus 


if on Application to the | 
Bench they refer the Plaintiff | 
to his Remedy in Equity. | 

511 


| Debts carry Intereſt. Page 
2 


Equity apportions Intereſt bs 
upon a Mortgage; ſecus of 
Rent. 176 

| A Reverſion expectant on an 


Eſtate for Life is decreed to 
be ſold, B. is confirmed the 
beſt Purchaſer, and the Or- 
der made abſolute the 1ſt of 
January 1724; on the — 
Day of Januam 1726 B. is 
ordered to bring his Money 
into the Bank; the Life drops; 
as if the Lite had dropped 
the next Day after the Re- 
port of B.'s being the beſt 
Purchaſer made abſolute, 
the 
ſtood, and as from that Time 


| the Life was wearing, fo 


from that Time the Pur- 
chaſer ought to pay Intereſt. 


410 


Inſurance. 


A Merchant having a doubtful 
Account of his Ship, inſures 
it without acquainting the 
Infurers what Danger fhe 
was in; this held to be a 

; fraudulent Infurance, and the 
Court relieved againſt the 


Intereſt, See alſo Moztgage. 


See Where and from what Time 
a Legacy ſhall carry Intereſt 
under Tit. Legatp. 


If one by Will charge his Land 


with the Payment of his 
Debts, this is like a Mort- | 


Policy. 170 


Jofntenants and Tenants in 


Common. 


A Guardianſhip deviſed to three, 
without ſaying, aud to the 
Survivors and Survivor of 


— 


gage for his Debts, which 
will make Simple Contract 


5 


them; yet the Survivor ſhall 
have it. 102 
A 


Purchaſe muſt have 


% 
A | 
32 — — 
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A Deviſe of Lands to 4. and 
B. and the Survivor of them 
and their Heirs, equally to 
be divided betwixt them 
Share and Share alike; 4. 
and B. are Jointenants for 
their Lives, and have ſeveral 
Inheritances. Page 280 

Deviſe to 4. and B. A. dies 


in the Teſtator's Life-time; | 


B. ſhall have the whole. 
| ," "BS 
Deviſe of a Reſidue of a per- 
ſonal Eſtate to three is a 
joint Deviſe, and ſhall ſur- 


vive. 347 


4. makes two Exccutors B. 


and C. appointing them reſi- 
duary Legatees, B. dies; the 
whole ſhall ſurvive to C. 529 


Ireland. 


One by Will made in Euglaud 
deviſes an Annuity in Truſt 
for his Wife out of Lands 
in Jreland, the Teſtator, his 
Wife and the 'Fruſtec re- 
ſiding in Euglaud; the An- 
nuity ſhall be paid in Eug- 
land, and in Engliſh Money, 

and the Eſtate bear the 
Charge of the Return. 88 

So if one in England gives by 
Will a Legacy out of Lands 
in Ireland, the Legacy ſhall 
be paid in England, and in 
Engliſh Money. 89 

The Court of Chancery in 


England may grant a Se- 


queſtration againſt the Do- 
tendant in Jreland, but it 


mult be after a Sequeſtration 


taken out here, and Nulla 


bona returned. 261 


Iſſue. 

In cafe of an Iſſue out of Chan- 
cery, it is proper to move 
thã Court for Coſts for not 
going on to Trial, or to 
move there for a Special Ju- 
ry. Page 68 


Judgment. Vide Securities. 
Jurisdition. See Court. 


Jury. 


In caſe of an Iſſue out of Chan- 
cery, it is proper to move 
that Court for a Special Ju- 
ry. 68 


King. Sce Pꝛerogatlve. 


Lapſe of Time. 
> | | 
| APSE of Time relicved 
againſt by a Court of 
Equity. 67 


Leaſes and Covenants there- 
in. Sce alſo Eſtate for Life, 
and Eſtate for Tears. 


Leſſor covenanted to renew the 
Leaſe at the Requeſt of the 
Leflee within the Term; 
Leſſee did not Requeſt, but 


his 


| 
| 
| 
| 
| 
| 
| 
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his Executors do within the 


Term; Leſſor is compellable 
to renew. Page 156 
A Deviſe, that if Ceſtui que Vie 
of a Church Leaſe which 


the Teſtator had ſhould 


dic, the Teſtator's Execu- 
tors ſhould purchaſe the 


premiſſes for the Life of 


J. S. the Teſtator's Kinſman; 
the Purchaſe was made ac- 
cordingly; yet J. S. held to 
take no Intereſt by this Will. 


323 


Legacy and Legatee. Vide 
alſo Tit. Satisfaction, alſo 
Legacies given to marry with 
Conſent, &c. ſee Reſtraints 
on Marriage under Tit. Maͤr⸗ 


ridge. 


One having a Wife and three 
Daughters, deviſes 900 J. to 
his three Daughters equally, 
payable at their reſpective 
Ages of twenty-one or Mar- 
riage, and if all die before 
their Legacies are payable, 
then the whole to the Mo- 
ther; if two of the Daugh- 
ters die before their Shares 
become due, the ſurviving 
Daughter is entitled to the 
whole. 69 

If a Creditor by Bond, or other 
Creditor who may come 
upon the Land, exhauſt the 


perſonal Eſtate, a Legatee 


ſhall ſtand in his Place and 
be paid out of the real Af 
ſets. 81 
Legatec's both Chriſtian and 
Surname miſtaken, yet the 
Legacy good. I41 

4 


| 


| One by Will gives ſeveral 1 


gacies, & inter al, to ſuch 
of his Creditors with whoni 
he had formerly compound- 
ed their Debts; this but a 
Legacy, and not to be pre- 
ferred to other Legacies. 
Pape 296 
If I deviſe 100.1. to 4. at his 
Age of twenty-one, JA. dies 
before twenty-one ; his Exe- 
cutors ſhall not have the Le- 
gacy until ſuch Time as 4. 
ſhould have come to twen— 
ty-one if he had lived. 336 
And my Executors ſhall have 
the Intercſt in the mean 
Time. 478 
But if I give a Legacy to 4. 
payable at his Age of twen- 
ty-one, and if he dies before, 
then to B. and A. dies before 
twenty-one; B. ſhall have 
the Legacy preſently, and 
not ſtay till ſuch Time as 
A. ſhould have come to 
twenty-one. 478 
by Will deviſes 5001. to his 
Infant Grandſon, without a 
pointing any Time for Pay- 
ment, with Provifo if he dies 
before twenty-one, then the 
Legacy to go over to B. the 
Grandſon ſhall have the In- 
tereſt of the Legacy during 
his Infancy. 504 
The Court of Chancery in caſc 
of Legacies determines ac- 
cording to the Rules of the 
Common, not of the Civil 
Law ; as where I deviſe to 
my Daughter 1000/7, on 
Condition that ſhe marry 
with her Mother's Conſent, 
with a Deviſe over in caſe 
ſhe does not marry with 


ſuch 


A. 
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ſuch Confent ; if the Daugh- 
ter marries without her Mo- 
ther's Conſent, a Court of 
Equity determines the De- 
viſe over and Condition to 
be good, though the Civil 
Law ſays they are both void, 
and that Maritagium debet 
eſſe liberum. Paze 531 
If a Legacy be aſſented to by 
the Executor, it from thence- 
forth becomes a legal Pro- 
perty. ibid. 
One gives a Legacy to a 
Daughter at twenty-one, 
Proviſo that if the Daugh- 
ter marrics without the Con- 
ſent of the Exccutors the 
Legacy to go over; this 
Condition, though general, 
muſt yet be underſtood it 
ſhe marry under twenty-one 
without ſuch Conſent, and 
on the Daughter's coming 
to twenty-one, the Court 
will decree her the Legacy. 


547 


Legacy. 
Ademption of a Legacy. 


One placed 500 J. in a Gold- 
ſmith's Hands on his Note, 
and afterwards orders Part 
out again, and then deviſes 
5oo l. in the Goldſmith's 
Hands to J. S. this good for 

the whole 500. ſecus if the 
Teſtator had after the ma- 
king the Will drawn out 
Part of this Money ; for this 
had been an Ademption pro 


auto. 164 
Vol. II. 


AJ. having a Debt due to him 
from 7. S. deviſes 500 J. of 
it to B. and the Reſidue of 
it to C. but does not men- 
tion what the Debt is which 
is owing from J. S. J. re- 
ceives the whole Debt in 
his Life-time; B. dies before 
the Teſtator; the Teſtator's 
receiving in the Debt in his 
own Lite-time is an Adem 
tion of the Legacy, as to 
the Deviſe of the Reſidium 
of the Debt ; but it might 
have been otherwiſe as to 
the certain Legacy given to 
B. if he had ſurvived the 

Teſtator. Page 330 

One by Will gives 100/. due 

to the Teſtator for Rent 
from B. and now in B.'s 
Hands; afterwards the Te— 
ſtator ſues B. for the Rent, 
and recovers it; yet tbis no 
Ademption of the Legacy, 
ſince the Teſtator's ſuing for 
it might be occaſioned by 
his thinking the Debt in 
Danger. 469 


In what Caſe a Legacy ſhall or 

Pall not be a Satisfattion of 
a Debt or other Demand on 
the Teſtator . Eſtate. Vide 
Satiskaction. 


Legacies, Abatement and Re- 
funding. See Tit. Charity. 


One by Will gives ſeveral Le- 
gacies, and afterwards in the 
ſame Will, apprehending 
that there will be a Surplus, 
therefore gives farther Lega- 


8.7 cies 3 
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cies; the Legacies in the 
former Part of the Will 
ſhall have Preference in Caſe 
of a Deficiency of Aﬀets. 

Page 23 


One makes a Will, then a Co-| 


dicil, and gives Legacies by 
both; on a Deficiency of 
Aſſets they ſhall come into 
Average, ibid. 
In Caſe of a Deficiency, Chari- 
ty Legacies as well as others 
ſhall abate in Proportion ; 
but a Legacy of 3/. to the 
Poor of the Pariſh, to be 
taken as Part of Funerals, 
and ſo no Abatement. 25 
Sixty Pounds Legacy to an 
Executor for Care and Pains, 
in Caſc of a Deficiency to 
abate in Proportion, ibid. 
If an Executor pays a Legacy 
on a Suppoſition that there 
are Aſſets to pay all other 
Legacies, and afterwards 
there is a Deficiency, the 
Legatee muſt refund. 447 


Legacies or Portions veſted, 
lapſed or extinguiſhed. 


A Father gives a Legacy to 
an Infant Child payable at 
twenty-one, in what Caſe, 
and in what Manner, the 
Court will allow Mainte- 
nance to the Infant out of 
the Legacy before it is duc. 

21 
deviſes 5001. Legacy to the 
ſecond Son of J. §. and de- 
viſes other Legacies to the 
other Sons of 7. 8. decla- 
ring that if any of the 
younger Sons of J. S. ſhall 

I 


I 


die before they are capable 
of receiving their Shares, the 
Share or Legacy of him ſo 
dying ſhould go to the Sur- 
vivor; the ſecond Son dies 
in the Teſtator's Life-time, 
this 500 J. given to the ſe⸗ 
cond Son ſhall not ſurvive. 
Page 330 

A. having a Nicce an Infant 
about the Age of ſeventecn, 
deviſes to her the Surplus of 
his perſonal Eſtate, payable 
at Twenty-one, and if ſhe 
died before "Twenty-one, or 
Marriage, then the Surplus 
to go over; decreed the 
Nicce ſhould have the In- 
tereſt paid her in the mean 
Time, the Deviſe over be— 
ing a Condition ſubſequent. 
419 

deviſes the Surplus of his 
perſonal Eſtate to fix Per- 
ſons, to each a ſixth Part; 
one of them dies in the Life 
of the Teſtator, this ſixth 
Part ſhall be taken as un- 
diſpoſed of by the Will, and 
go to the Teſtator's next of 
| Kin. 489 
Secus had it been a joint De- 
viſe, for then it ſhould have 
gone to the ſurviving Lega- 
Wes. ibid. 
By a Marriage Settlement a 
Term for Years is created 
to raiſe 5000}, for Daugh- 
ters, payable at their Age of 
Twenty-one, or Marriage; 
proviſo, that if any of the 
Daughters attain their Age 
of Twenty-one, or marry in 
the Father's Life-time, then 
the Portion to be paid with- 
in a Year after the Father's 
Death ; 


A. 
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Death; alſo if any of the 
Daughters die before her 
Portion is payable, or before 
her Age of Twenty-one, or 
Marriage, her Share to go 
to the Survivors or Survivor ; 
there was Iflue a Son and 
three Daughters, the firſt of 
whom married and received 
her Portion, the ſecond at- 
tained Twenty- one, marreid 
and died without Iſſue, and 
her Husband adminiſtred; the 
third Daughter ſurvived both 
her Siſters; reſolved the Huſ- 
band, as Adminiſtrator of 
the ſecond Daughter, was 
entitled to her Share of the 
5 ooo l. ſhe having lived to 
Twenty-one, ſo that the 
Right veſted in her, and the 
Payment was only ſuſpended 
till her Father's Death. 
Page 513 

A Legacy out of a perſonal 
Eſtate, payable to an Infant 
at Twenty-one; if the In- 
fant dies before 'T'wenty-one, 
his Adminiſtrators may have 
it; ſecus if the Legacy is 
charged upon a real Eſtate. 
(610) 

Neither is there any Diverſity 
where a Portion or Legacy 
is charged by Will upon 
Land, and where by a Dced 
payable to an Infant at 
Twenty-one ; for in both 
Caſes where the Infant dies 
before 'T'wenty-one, it ſinks 
into the Land, (ibid.) 


Where and from what Time a 
Legacy ſhall carry Intereſt. 


If a Legacy be given out of 
Land, it carries Intereſt from 
the Death of the Teſtator, 
though no Time of Payment 
be mentioned in the Will, 
becauſe Land yields Profits. 

Page 26 

If out of perſonal Eſtate lying 
dead, it yields Intereſt fem 
a Year after the Teſtator's 
Death; but if a Time of 
Payment be mcntioned, then 
Intereſt from that Time. 

ibid. 

If a Legacy be given only out 
of a Reverſion or Remain- 
der, it ſhall not yield In- 
tereſt but from the End of 
the Year. ibid. 

If out of a perſonal Eſtate con- 
ſiſting of Mortgages or 
Funds carrying Intereſt, and 
no Time be mentioned for 
Payment, it ſhall carry In- 
tereſt from the Death of the 
Teſtator. 27 

If a Legacy be brought into 
Court, the Legatee ſhall loſe 
the Intereſt while it remains 
in Court; but if placed out 
by the Court at Intereſt, Le- 
gatce to have ſuch Intereſt. 

| ibid. 

A Legatee or Creditor coming 
in before a Maſter for his 
Legacy or Debt, and not 
Party to the Cauſe, ſhall 
have his Coſts; for it was 
in his Power to have brought 
a Bill for his Legacy or 


Debt, 
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Debt, which would have put 


the Eſtate to further Charge. 
Page 27 


Specific Legacies. 


Though Bona Paraphernalia 


be not to be allowed to 
the Widow where there are 
not Aﬀets at the Death of 
her Husband, notwithſtanding 
contingent Aſſets afterwards 
fall in, yet under ſuch Cir- 
cumſtances ſhe ſhall have a 
ſpecific Legacy. 


79 
One poſſeſſed of a Term de- 


viſes it to 4. and makes g. 
his Executor, and dies leaving 
ſome Debts; if the Executor 


ſells the Term, the Purcha- 
ſer ſhall hold it againſt the 


Deviſee; ſecus if ſold at an 
under Value, or if the Pur- 
chaſer knew that there were 
no Debts, or that the Debts 
were or could be paid with- 
out breaking in upon this 
ſpecihc Legacy. 148 


Limitations. 


Statute of Limitations. 


Feme Covert having a ſepa- 


rate Eſtate borrows Money 
on Bond ; the Bond not void, 
nor if ſix Years paſs barred 


by the Statute of Limita- | 


tions. 144 


A Truſt not within the Statute 


of Limitations. 145, 374 


One owing a Debt by Simple 


Contract barred by the Sta- 

tute of Limitations, deviſes 

Lands in Truſt to pay his 
I 


Debts ; this Debt, thouph 
barred by the Statute, is re- 
vived by the Will. Page 37; 


Lis pendens. Vide under Tit. 


Bill. 


London and the Cuſtoms 


: thereof, 


Though it may be a Queſtion, 


whether the Child of a Free- 
man of London, upon re- 
ceiving a ſuitable Portion, 
may releaſe to the Father 
the Orphanage Part, yet if 
the Child, or the Husband of 
ſuch Child, covenants to re- 
leaſe to the Executors after 
the Freeman's Death, this 
good, and Equity will exe— 
cute the Covenant. 272 


Any Lands of Inheritance ſet- 
tled by a Freeman on his 


Child no Advancement; fe- 
cus of a Leaſe for Years; 
but if Lands of Inheritance 
are given as an Advance— 
ment, and in Bar of the Cu- 
ſtom, and accepted as ſuch, 
this will bind in Equity. 274 


A Father bequeaths to his 


younger Daughter 3500. 
the Son ſwears by his An- 
ſwer, that his Father on his 
Death-bed recommended it 
to him to let his Siſter have 
an Annuity for her Portion; 
the Daughter has alſo a 


Right to her Orphanage Part 


by the Cuſtom; the Son be- 
ing the Father's Executor 
agrees with his Siſter, then 
forty Years old, to give, and 
does ſettle an Annuity of 
250 J. per Aunum on his = 

er 
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ſter in lieu of her Portion ; 
the other Siſter is Witneſs to 
the Deed; and the Agree- 
ment made by the Con- 
ſent of the Relations; Bill 
brought by the other Si- 
ſter's Husband to ſet aſide 
this Agreement, diſmiſſed 
with Coſts. Page 274 
The perſonal Eſtate of a Free- 
man ſhall be applied to pay 
off Mortgages preferably to 
the Cuſtomary or Orphanage 
Part; ſo againſt a reſiduary 
Legatce ; but not againſt a 
pecuniary or ſpecifie Lega- 
tee. 335 
The Statute of Diſtribution 
is grounded on the Cuſtom 
of London. 358 
A Freeman of Londos having 
but one Child advances that 
Child in Part only; the Child 
ſhall take a full Share with- 
out bringing what ſhe had 
before received into Hotch- 
pot; for the only Meaning 


of bringing the Child's Share 


into Hotchpot is, to make an 
Equality among the Chil- 
dren. 5 26 


If a Freeman has ſeveral Chil- 


dren, or but one Child, and 
has in his Life-time fully 
advanced that one Child, or 
all his Children, he may 
diſpoſe of his Eſtate as if 
there were none; ſo if the 
Freeman compounds with 
his Wife before Marriage for 
her Cuſtomary Part, it is the 
ſame as if no Wife. 527 


If a Freeman has advanced his 


Child on Marriage, and the 
Certainty of that Advance- 


ment does not appcar under 


Vol. II. 


the Freeman's Hand, this 
is to be taken as a full Ad- 
vancement ; but the Free- 
man's Declaration alone in 
his Will that he has fully ad- 
vanced his Child; is not of 
it ſelf ſufficient Evidence. 


of — 


Page 527 


A Freeman by his Will gives 
35 J. to his Daughter, pro- 
vided that if ſhe refuſe to 
give a Releaſe, or put the 
Executors to any 'Trouble, 
then her Legacy of 35 J. to 
£0 over to her Siſter's Chil- 
dren ; the Daughter claims 
her Orphanage Part, and the 


Husband joins in the Claim, 


and does not claim the 35 /. 
Legacy; decreed the Daugh- 
tcr and her Husband's claim- 


ing the Orphanage Part was 


a Forfciture; and that the 
35 J. being veſted in the De- 
viſee over, Equity will not 
deveſt it. 528 


Lunatick. See alſo Court of 
Chancery, 


A Lunatick is never to be look- 
ed on as deſperate. 265 


No Objection, that the Com- 


mittee of the Lunatick's Per- 
ſon is the next of Kin, and 
will on his Death come in 
for a Share by the Statute 
of Diſtribution ; it being for 
the Intereſt of the next of 
Kin to prolong the Lunatick's 
Life, whereby the perſonal 
Eſtate will be encreaſed. 
544, (638) 

Father or Uncle deviſes the 


Cuſtody of a Lunatick's Son 
8 2 or 


* 
. 


— 
— 8 —— — — — — 
pound — 1 , 
2 — = — 9 — - 
3 bo — gb 2. — — — — 


— 


— — * — —— 
— — ͤ 1  ——_—_——— 
— by — — 


U — 


> ED = 
K — ͤ—2x'2— K —˙ ˙ rs ogy 
— _— — —__— — — 2 


2 => — - 

— 
4 —————— —— ——  —— — — - 

e OIIDIEES — * a 


— 
— — 
—_ —— — — — 


_ — - — 
— — --- 


— — ————_ 
8 = 
o Sm 


| 
|, 
! 


5 « 


Fs 4 Dell. ade edt a. Da c 


A TABLE of the Principal Matters. 


or Nephew, who is above 
twenty-one; this is void. 
Page (638) 
The Court will not grant the 
Cuſtody of the Lunatick's 
Perſon to the next Heir ; 
but the being entitled to a 
Share of the perſonal Eſtate 
by the Statute of Diſtribu- 
tion is no Objection. (ibid.) 
Inconvenient to grant the Cu- 
ſtody of the Lunatick to 
two. (i hid.) 


Maintenance. 


Father gives a Legacy to 

an Infant Child payable 

at twenty-one; in what Caſe 
and in what Manner the 
Court will allow Maintc- 
nance to the Infant out of 
the Legacy before it is due. 
21 

Uſual for the Court, where 
younger Children are left 
deſtitute, to make ſuch a 
liberal Allowance to the 
Guardian of the eldeſt, as 
that he may thereout be en- 


abled to maintain all the 
Children. 22 


So where a Legacy has been 


deviſed over in caſe of the 
Legatee's dying before twen- 
ty-one, the Infant Legatec 
has been allowed a Mainte— 
nance out of the Intereſt. 
ibid. 
A reverſionary Term for rai- 
ſing Maintenance and Por- 
tions for Daughters ſhall, in 
caſe of Neceſſity, be mort- 
2 


gaged to pay either, and 
when fallen into Poſſeſſion, 
ſhall pay all the Arrears of 
Maintenance incurred before 
it came into Poſſeſſion. Pape 
I 
Maintenance Money for * 
Child not to be taken as an 
Advancement. 449 
By a Marriage Settlement 
Maintenance for Davghters 
1s made payable Half-yearly 
at Lady-day and Michael- 
mag, until the Portions be- 
come payable, which is at 
eighteen or Marriage; a 
Daughter attained her Age 


| of cighteen the 16th of Au- 


guſt; decreed to have her 
Maintenance pro ratd from 
the laſt Lady-day till the 
Time of her attaining eigh- 
tœen. 501 


Marriage, See alfo under Tit. 
Baron and Feme, AAgree- 
ments on Marriage, ſee un- 
der Agreement. 


Reſtraints on Marriage. 


One deviſcs the Reſidue of his 
perfonal Eſtate to J. S. pro- 
vided ſhe marrics with the 
Conſent of his two Execu- 
tors; on the Death of one 
Exccutor, the Condition be- 
ing a ſubſequent one is be- 
come impothble, and ſhe 
may marry without the Con- 
fent of the Survivor. (626) 

Where there is a Condition, 
that a Feme ſhall marry 
with the Conſent of two 


Executors, and one, without 
Reaſon. 
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| Reaſon, is againſt the Match, 
the Court will diſpence with 
his Conſent. Page (628) 


Maſter and Servant, 
Father, on binding his Son Ap- 


prentice, gives Bond in 
10001, for his Son's Fideli- 
ty; the Son imbezils 200 J. 
which the Father pays, but 
deſires the Maſter not to 
truſt his Son any more with 
the Caſh; the Maſter docs 
truſt the Apprentice again 
with his Caſh, and is negli- 
gent in calling him to Ac- 
count; the Son imbczils 
1000 J. more; the Father is 
liable, but not to anſwer 
more in the Whole than 
1000}, including the firſt 
200 J. 288 


Maſter's Report. 


Sufficient if a Maſter's Report 
is filed before any Proceed- 
ings had thereon, tho' not 
within four Days after it 
was made. 517 

Not uſual to have Reports of 
Receiver's Accounts confirm- 
cd. 661 


Merger. 


Where 100 J. is charged upon 
a real Eſtate, which Eſtate 
itſelf comes to the Perſon 
entitled to the Money, if in 
Fee, the Charge is merged; 
but where the 100/. charged 


| legal Eſtate in a third Per- 
ſon, there the Charge is not 
merged; nor if the Eſtate, 
which comes to the Perſon 
entitled to the Money, be 
only an Eſtate-tail. Page 


(604) 
Meſſenger. Vide Pꝛoceſs. 


Milpleading. 


Court will not relieve on a 
Matter purely of Miſplead- 
ing. 


ines. 


One ſeiſed in Fee conveys the 
Lands, and all Trees and 
Mines, to Truſtees in Fee, 
to the Uſe of 4. for Life, 


Remainders over ; 4. cannot 


s 


the 'Trees. | 24 
Tenant for Life of Coal-Mines 
may open new Pits or Shafts 
for the working of the old 
Vein of Coals. 388 
Hazardous to grant an Injunc— 
tion to ſtay the working of 
a Coal-Mine. 389 
One ſeiſed of Lands wherein 
there are Coal-Mines not 
opened, ſettles the Premiſſes 
on 4. in Tail, Remainder 
to B. for Life; J. opens 


and dies without Iſſue; B. 
may continue working in 
all Mines lawfully opened. 
e ibid. 


is ſecured by a Term or other 


Doney. 


70 


open the Mines or cut down 


n 


the Mines and works them, 


* 
* * 


—— 
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MWoney. 


One by Will made in England 
deviſes an Annuity in Truſt 
for his. Wife out of Lands 
in Treland, the Teſtator, his 
Wife and the Truſtee re- 


ſiding in England ; the An- 


ſhall be paid in Eug- 


N 
land, and in Exgliſb Money, 


and the Eſtate bear the 
Charge of the Return. 
Page 88 

So if one in England gives by 
Will a Legacy out of Lands 
in Jrelaud, the Legacy ſhall 


be paid in England, and in 
Engliſh Moncy. 89| 


Money has no Ear-Mark, and 
if inveſted in Lands and 
other 'Things, cannot be pur- 
ſucd ; wherefore if a Re- 
cciver of Rents, or an Exe- 
cutor in 'Truſt, lays out 
the Rents or Aſſets in a 
Purchaſe of Lands in Fee, 
and dies inſolvent, the Pur- 
chaſe will not be liable; 
but if ſuch Receiver or Exc- 
cutor in Truſt docs by Wri- 
ting own that ſuch Purchaſe 
was made with the Truſt 
Money; this is a ſufficient 
Declaration of 'T ruſt to bind 
the Eſtate. 415 

Money agreed to be laid out in 
Land. See Tit. Agreement, 
and Matters controverted be- 
teveer the Heir and Execu- 
tor, under Tit. heir. 


| 


Moꝛztgage. Vide Intereſt, and 
alſo Securities. 


Redemption and Forecloſure. 


A Bill in Equity will not lic 
to redeem a Mortgage of 
Chambers in the Inns of 
Court, but the Plaintiff muſt 
apply to the Beneh, or to 
the Judges of the Society ; 
ſecus if on Application to the 
Bench they refer the Plain- 
tiff to his Remedy in Equity. 

| Page 511 

One poſſeſſed of a renewable 
Term mortgages it to J. FS. 
who gains a new 'Term from 
the original Landlord to 

- commence after the old one; 
this new Term ſhall be 

ſubject to the old Equity of 

Redemption. ibid. 


Mortgage and Tender of Mo- 
ney dae thereon. 


As to a Tender of Mortgage 
Money, there ought to be 
reaſonable Notice of paying 
it in; and if the Tender be 
inſiſted on to ſtop Intereſt, 
the Money muſt be kept 
dead from that Time, be- 
cauſe the Party is to be 
uncore priſt. Six Months 
Notice is given to pay in the 
Mortgage Money at Lin- 
coln's Inn Hall; tho' this be 
not the Place mentioned in 
the Proviſo of the Deed, yet 
where Money was lent in 

Town, 
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Town, and no Objection 
made to the Notice, no Rea- 
ſon for a perſonal Tender, 
or to make a Man carry a 
great Sum to a Perſon in the 
Country. Page 378 


As to buying in of Incum- 
brances, and what Uſe may 
be made thereof, vide under 
Tit. Securities. 


New River Water, 
Usband ſeiſed in Right of 


his Wife of a Share in | 


the New River Water; the 
Wife cannot be barred with- 
out a Fine, and where they 
both without a Fine mort- 
gage ſuch Share, the Wife's 
paying Intereſt after the 
Husband's Death will not 
affirm ſuch Mortgage. 127 


Notice. Vide alſo Moztgage 
and Tender ok Money due 
thereon. 


Husband by Marriage Articles, 
in Conſideration of the Mar- 
riage and of a Portion, co- 
venants to ſecure by a Term 
out of particular Lands, Por- 
tions for Daughters; there 
is Iſſue by the Marriage a 
Daughter, and the Wife dies, 
after which the Husband on 
a ſecond Marriage ſettles 
Part of theſe Lands included 
in the Term; ſuch Settle- 


ment, if without Notice of 


Vol. II. 


the former Articles, will take 
Place thereof. Page 439 
A Purchaſe pendente lite, tho 
without Notice, and for a 
valuable Conſideration, yet 
{hall be ſet aſide. 482 
There ſeems not to be the ſame 
Reaſon for obliging People 
to take Notice of the filing 
of a Bill as of a Decree. 483 


Oblig ation. See Bond. 


Olfice and Officer. 


HERE the Suitor has 
paid the Officer his 
Fee, and he neglects his 

Duty, by which the Suitor's 
Proceſs becomes irregular, 
the Suitor is to pay the Coſts 
to the other Side, but ſhall 
recover them again from the 
Officer. (657) 

And though the Officer in ſuch 
Caſe dies, his Executor will 
be ordered to pay the Coſts 
out of Aſſets, it being Matter 
of Contract, and therefore not 
dying with the Perſon. ibid. 


Ozphan. Sce London. 


Outlawzp. 


A. is indebted to B. who out- 
laws 4. and C. having Goods 
of J. in his Hands, B. brings 
a Bill againſt C. to diſcover 
what Goods of 4. C. has; 
C. may demur for that B. 

9A makes 


makes no Title to the Goods, 
as having no Grant from the 
Crown ; alſo for that the 
Attorney General ought to 
be made a Party. Page 269 


—— — — 


: Papiſt. 


Y the Statute of 116 12 
IP. 3. cap. 4. a Papiſt is 
diſabled not only from pur- 
chaſing Lands himſelf, but 
alſo from taking Lands cither 
by Deviſe or Settlement, the 
Word Purchaſe being uſcd in 
Contradiſtinction to the Word 
Deſcent. 3, 361 


So if Lands are deviſed to be | 


ſold in Truſt in the firſt Place 
to pay Debts and Legacies, 
and to pay the Surplus to 
J. S. a Papiſt; J. S. is ren- 
dered incapable of taking 
the Surplus, foraſmuch as 


it is a Profit ariſing out of 
Land, and ſuch Deviſee by 


laying down the Money may 


prevent the Sale. 5 
A Papiſt conforming at eigh- 
teen incapable of taking 
Lands deviſed to him under 
that Age. Onare. 6 
Secus where at the Time of 
the Deviſe ſuch Perſon is ſo 
young as not to be able to 
chuſe or underſtand any Re- 
ligion. ibid. & 135 
Deviſe of Lands to Truſtees in 
Truſt, if the eldeſt Son of 
A. turn Proteſtant, then to 
ſuch eldeſt Son ; this a good 
Deviſe, not to a Papiſt, but 
to a Proteſtant. 


4 


132 


A. TABLE of the Principal Matters. 


Deviſe to J. a Proteſtant for 


Life, Remainder to B. a 
Papiſt for Life, Remainder 
to C. a Proteſtant; 4. dies, 
B. being a Papiſt is diſabled 
to take, and C. ſhall take 
preſently in the ſame Man- 
ner as if the Remainder had 
been to a Monk. Page 362 
Deviſe of Lands to 4. for Life, 
Remainder to B. a Papiſt 
for Life, Remainder to Iku- 
ſtees for the Life of B. in 
Truſt to let B. take the Pro- 
fits, and to preſerve the con- 
tingent Remainders; the 
Truſt to let B. the Papiſt 
take the Profits is void, but 
the Truſt to preſerve the 
contingent Remainders good; 
and in this Caſe the Grantor 
and his Heirs being Prote- 
ſtants ſhall have the Pro- 
fits during the Life of the 
Papiſt, after whoſe Death 
they ſhall go to B.'s Son, 
being a Proteſtant. 
If a Papiſt was above the Age 
of cighteen and fix Months 
when the Statute of 11 & 
12 IJ. z. againſt Papiſts was 
made, he is out of the for- 
mer Clauſe of that Statute. 


364 


Paraphernalia. 


Bona Paraphernalia not to be 
allowed to the Widow where 
there are not Aſſets at the 
Death of her Husband, tho' 
contingent Aſſets afterwards 
fall in; ſecus of a ſpecific 


Legacy. 79 
Liable 


bid. 


— IO 
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Liable only in Favour of Cre- 
ditors, not of the Heir, nor 
conſequently of a Deviſee 
who ſtands in the Place of 
the Heir. Page 544 


Parol Agreement. Vide 4 
greement Parol. 


Parol Evidence. 
dence, 


Parſon. 


The Parſon is a Corporation 
for taking of Lands for the 
Benefit of the Church, as the 
Church-wardens are for per- 
ſonal Things. 126 


Parties. 


A. is indebted to B. who out- 
laws 4. and C. having 
Goods of A.s in his Hands, 
B. brings a Bill againſt C. 
to diſcover what theſe Goods 
are; the Attorncy General 
ought to be a Party. 269 
One deviſes that his Execu- 
tors ſhould ſell his Lands, 
and leaves two Executors, 
one whereof dies, and the 
other renounces, and Admi- 
niſtration is granted to 4. 
who brings a Bill againſt the 
Heir to compel a Sale ; whe- 


ther the Renouncing Execu- | 


tor, in whom the Power of 
Sale Collateral to the Exe- 
cutorſhip was veſted, ought 


not to be made a Party. 
308 


Vide Evt- 


Two Obligors in a Bond bound 
jointly and ſeverally, and 
one dies, the Executors of 
the deceaſed Obligor may be 
ſucd in Equity for the Debt, 
without making the ſurvi- 
ving Obligor a Party. Page 

13 

An old Mortgage is * to 
B. for 350 J. who in 1705 
makes an Under-Mortgage 
to C. for 300 J. C. brings a 
Bill to forecloſe; B. the ori- 
ginal Mortgagee, or in Caſe 
of his Death his Repreſenta- 
tives, ought to be made Par- 


ties. (643) 


Partners and Partnerſhip. 


It is a Reſolution .of Conveni- 
ence, that in caſe of joint Tra- 
ders becoming Bankrupts, the 
joint Creditors ſhall be paid 
out of the Partnerſhip Effects, 
and the ſeparate Creditors 
out of the ſeparate Effects; 
and if any Surplus of the 
Partnerſhip Effects, after all 
the Partnerſhip Debts paid; 
the ſeparate Creditors to 
come in; and ſo voice verſa 
the Partnerſhip Creditors to 
come in on a Surplus of the 
ſeparate Eſtate. 500 

Two joint Traders becoming 

Bankrupts, firſt there is a 

joint Commiſſion, and the 

Commiſſioners aſſign ; after- 

wards ſeparate Commiſſions 

and Aſſignments under them; 
the Court held that the Aſ- 
ſignment under the firſt Com- 
miſſion conveyed all the 

Bankrupt's 
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Bankrupt's Eſtate, both joint 
and ſeveral, and conſequent- 
ly that the Conveyance un- 
der the ſeparate Commiſſion 
was void. Page 500 


Partition. 


On a Bill to ſcttle the Bounda- 


rics of a Manor, it was de- 
creed that each Party ſhould 
give to the other a Note of 
their Boundaries, in order to 
have the Matter tried in a 
feigned Iſſue; and the Iſſue 
being found for the Defen- 
dant on three Trials, he 
was not only allowed the 
Coſts of all the Trials at 
Law, but alſo thoſe in E- 
quity ; in regard the Defen- 
dant had no Bill, and the 
Plaintiff might have tried it 
at Law, without coming 
into Equity. 376 


On a Bill of Partition no Coſts 


of either Side, becauſe it is 
for the Benefit of both Par- 
ties. i hid. 


Lands are conveyed in Truſt, 


as to one Moiety to 4. an 
Infant in Tail, as to the o- 
ther to B. who is of Age in 
Tail; A. the Infant brings a 
Bill for a Partition; where— 
upon the Court decreed a 
Partition, but that the 'Tru- 
ſtees ſhould not convey till 
the Infant was of Age, that 
he might join in confirming 
the Partition, 518 
I 


Payment. 


Stoppage no Payment at Law 
nor in Equity, unleſs under 
ſpecial Circumſtances, and 
in caſe of mutual Demands, 
where the Ballance only is 
the Debt. Page 128 

A Receipt indorſed ſigned by 
the Seller for the Purchaſe 
Money, if the Money be 
not really paid, is of no A- 
vail. 295 


Payment of a Legacy, vide 
Legacy and Legatee. 


General Payment, how it ſhall 
be applied. 


In a Bill to compel a Per- 
formance of an Agreement 
to transfer 7ork- Buildings 
Stock, the Bill alledged, that 
the Plaintiff paid 6 d. as Ear- 
neſt, and the Plea ſaid the 
Defendant did not receive 
or accept it as Earneſt ; the 
Plea ill, it not being mate- 
rial how or in what Manner 
the Defendant received or 
accepted it, but how the o- 
ther paid it; for quicquid 
ſolvitur ſolvitur ad modum 
ſolventis. 308 


Peer, 
A Peer diſinherited by his An- 


ceſtor is intitled to the Fa- 
vour of the Court, and on 
Bill and Anſwer, to have 
the 
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the Family Deeds brought 
before the Maſter, in order 
to ſee whether any Thing 
can be diſcovered to his Ad- 
vantage. Page 177 
ingratitude to the Crown for 
a Peer to deviſe away the 
Eſtate from the Honour, 
178 

A Sequeſtration Niſi is the firſt 
Proceſs againſt a Peer or 
Member of the Houſe of 
Commons; but if there be 
a Sequeſtration Niſi againſt a 
Peer for want of an Anſwer, 


and the Peer puts in an An- | 


{wer which is inſufficient, yet 
the Order for a Sequeſtra- 
tion ſhall not be abſolute, 


but a new Sequeſtration Ni 
ſhall iſſue. 385 


Perpetuity. See alſo Limita- 
tions of Terms for Tears un- 
der Tit. Eſtate. 


A Perpetuity defined. 620 


Perſonal Effate. 
here the perſonal Eftate (hall 


be applied to exonerate the 


Real, vide Real Cſtate. 


One deviſes Lands to 'Truſtecs 
in Fee, in Truſt to apply 
the Profits thereof until Sale 
for the Benefit of all his four 
Children, and the Survivors 
and Survivor of them cqual- 
ly, and on farther Truſt, that 
as ſoon as the Truſtees ſhall 
ſee neceſſary they ſhall ſell 
the Premiſles, -and apply the 

Vol. II. 


A 


So an Appeal from Decrees 


| 


| 


Money for the Benefit of his 
four Children equally, to 
be paid at twenty-one or 
Marriage; 4. the eldeſt of 
the four Children attains 
twenty-one, marries, dies 
without Iflue inteſtate, and 
leaving a Wife; decreed that 
the Lands being in all E- 
vents deviſed to be ſold, tho' 
the Time for Sale was left 
to the Exccutors, was per- 
{onal Eſtate, and 4.'s Widow 
muſt have a Moiety of his 


Share, and that the Profits 


of the Land until Sale muſt 
go as the Money ariſing up- 
on Sale would. Page 320 


n Eſtate for three Lives 


granted to 4. his Executors 
and Adminiſtrators, is a per- 
ſonal Eſtate, and will on 
A. s Death be liable to his 
Debts by Simple Contract, 
as a Leaſe for Years would 
be. | | 381 


Plantations. 


When an Application is made 


for a Sequeſtration to the 
Foreign Plantations, it ought 
to be to the King in Council. 

262 


made in the Plantations lies 
only to the King in Council. 
ibid. 


Plate. 


By what Words it ſball paſs, 


{ce Erpolition of Moꝛdg. 


9 B . Plea, 


.. 


— 


ABLE of the Principal Matters. 


Plea. 


On a Suggeſtion of groſs Fraud, 
the Court will upon an ori- 
ginal Bill over-rule a Plea 
of a Decree and a Report 
made and confirmed thereon, 
if the Suggeſtion of Fraud 
be not denied. Page 73 

Where the Defendant inſiſts on 

the Benefit of the Statute of 
Limitations by way of An- 
{wer, he ſhall at the Hear- 
ing have the like Benefit as 
if he had pleaded it. 145 


On Time given to anſwer, a| 


Defendant may put in a 
Plea, for that is as an An- 
ſwer, and on Oath, 464 


Poꝛtions o2 Pꝛoviſion fo2 


Childzen. Vide Mainte⸗ 
nance; vide Legacies or Por- 
77075 veſted under Tit. Le- 
gacy; vide Truſt for raiſing 
Portions and Payment of 
Debts under Tit. Truſt. 


One has ſeveral Daughters, and | 


being ſeiſed in Fee charges 
his Lands with 1000 J. a- 
piece to his Daughters, pay- 
able at twenty-two or Mar- 
riage, and if any die, then 
to the Survivors, but no Time 
limited when the additional 
Portion ſhall be paid to the 
ſurviving Daughters; it one 
dies unmarried before twen- 
ty-two, the additional Por- 
tion ſhall not be paid to 
the ſurviving Daughters un- 
til the deceaſed Daughter 


4 


ſhould have come to twen- 
ty-two. Page 271 
If I ſecure a Portion to a Child 
by Deed payable at twenty- 
one, out of Land, and the 
Child dies before twenty- 
one, the Portion ſhall fink 
into the Land, and not go 
to the Executors; ſo if I 
deviſe a Portion to a Child 
out of Land, payable at 
twenty-one, and the Child 
dies before twenty-one, the 
Portion ſhall fink; alſo it 
ſhall ſink as well for the 
Benefit of the Heres factus 
as of the Heres natus; fo 
tho' the Money given to the 
Child be not ſaid to be for 
a Portion, if it appears to 
be ſo in Fact. If by the 
Will the Portion be given 
out of the real and perſonal 
Eſtate, payable to the Child 
at twenty-one, and the Child 
dies before that 'Time, then 
ſo much as will ariſe out of 
the perſonal Eſtate ſhall go 
to the Exccutors or Admi- 
niſtrators, but what would 
ariſe out of the Land muſt 
{ink. 276 
Where there is a Proviſo in a 
Will, that in caſe what is 
left to one Daughter ſhall 
exceed in Value what is gi- 
ven to another, the former: 
ſhall refund pro tanto : 
What is given to any of the 
Daughter's Children is to be 
looked upon as given to the 
Daughter herſelf. 343 
Husband by Marriage Scttle- 
ment ſecures a Portion for 
Daughters of the Marriage 
in Default of Iflue Male; 


there 


"_ 
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the Husband ſurvives that 
Wife, marries again, leaves 
Iſſue by his ſecond Wife, and 
dics inteſtate, the Daughter 
by the firſt Marriage being 
an Infant, and her Portion 
not then due; if the Daugh- 
ter lives till the Portion is 
due, it is an Advancement 
pro tanto, and mult be 


brought into Hotchpot as to | 


the other Iſſue. Page 435 
Portions ſecured by Settlement 
out of Land, or articled fo 
to be, are not to be paid 
out of the perſonal Eſtate. 


437 
Proviſion for a Child by a Fa- 
ther by Will not to be 
brought into Hotehpot, nor 

a Proviſion of Land for an 
Heir. 440 
Uſual at the Time of making 
the Statute of Diſtribytion | 
to provide for Children by 
Settlement; for which Rea- 
ſon a Proviſion by Settle- 
ment is to be taken as an 
Advancement pro tanto. 448 


_"PÞoſlibility. 


Two article, that whatever 
J. S. ſhall by his Will leave 
to either of them ſhould 
be equally divided betwixt 
both; ſuch Agreement good, 
and ſhall be carried into 
Execution by this Court; al- 


ä — — — 


to if after this one of them. 


contrives that J. F. ſhall 
leave Part of his Eſtate to 
a third Perſon in Truſt for 


there is one Daughter only; 


| 


— —— 


him, this is within the Ar- 
ticles, Page 182 
Poſſibility is aſſignable in Equi-' 
ty for a valuable Conſidera- 
tion. (608) 


Power and Execution thereok. 


In cohat Caſes Equity will help 
a defetitve Execution of a 
Pocber. 


Tenant for Life with Power 
to make a 
mainder over, Tenant for 
Life covenants to make a 
Jointure to a Wife in Conſi- 
deration of Marriage by Vir- 
tue of his Power or other- 
wiſe, of 5 oo l. per Annum, 
and dies before making the 
Jointure; Equity will make 
it good. 222 
Husband having a Power to 
make a ſointure to his Wife 
by Deed, does it by Will, 
and ſhe has no other Provi- 
ſion; Equity will make this 
good, 489 


Being only a defective Exccu- 


tion of a Power; ſecus of 
a Non-cxccution. 490 
Baron and Feme ſeiſed in Fee 
in Right of the Feme, by 
Deed and Fine ſettled the 
Premiſſes to the Uſe of the 
Baron and Feme for their 
Lives, Remainder to their 
firſt, Gc. Son in Tail, Re- 
mainders to the Daughters in 


Tail, Remainder to the Huſ- 


band and Wife and their 
Heirs, with Power to the 
Baron during the joint Lives 


of 


Jointure, Re- 
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of him and his Wife, by his 
laſt Will, or any Writing pur- 
porting to be his laſt Will un- 
der Hand and Seal, atteſted 
by three Witneſſes, if Baron 
dies before his Wife, to charge 
the Premiſſes with 2000 J. 
The like Power, untatis imm 
tandis, to the Wife, if ſhe die 
firſt, to charge the Premiſſes 
with the like Sum; Huſ— 
band by Will under his Hand 
atteſted by three Witneſſes, 


but not ſealed, charged the 


Premiſles with 2000 J. held 
void, being without a Seal. 
Page 506 


Equity aids a defective Execu- | 


tion of a Power, if for a 
valuable Conſideration, and 
this againſt a Remainder- 


man, or one not claiming 


(623) 


under the Power. 


Jenant for Life with Power to 


make a Jointure of 100 /. per 
Annum for. every 1000 J. 
which he has with his Wife; 
may make ſeveral Jointurcs 
for every 1000 J. which he 
reccives with her; and if 
ſuch 'Fenant for Life has re- 
_ ceived any Portion for which 
he has made no Jointure, 


the Remainder-man, on his 
pellable 


Death, will be com 
to make the Jointure; but 
the Court will not compel 
the Remainder- man to make 
a Jointure where the Portion 
depends on a Contingency, 
or it is doubtful whether it 


will ever be paid. (648) 
Power of Revocation, See 
Revocation, 

1 


Pꝛerogative of the Crown. 


When an Application is made 
for a Sequeſtration to the 
forcign Plantations, it ought 
to be to the King in Coun- 
cil. Page 262 

So an Appeal from a Dectrce 
made in the Plantations lies 
only to the King in Coun- 
cil. ibid. 

A. is indebted to B. who out- 
laws A. and C. having Goods 
of A.'s in his Hands, B. brings 
a Bill againſt C. for a Diſ- 
covery thereof; he ought 
firſt to have a Grant of theſe 
Goods from the Crown, 
which is not de jure, but 
ex gratid. 269, 270 


Preſentation to a Church 02 
Chapel. | 


If an Advowſon only be mort- 
gaged, and becomes void, it 
ſeems the Mortgagce is to 
preſent, eſpecially if in the 
Decd the Agreement be that 
he ſhall preſent ; but where 
one mortgages a Manor with 
an Advowſon appendant, and 
the Church becomes void, 
the Mortgagee, though in 
Poſſeſſion, ſhall not preſent 
until the Mortgage is fore- 
cloſed. 404 

Mortgagee of an Advowſon 
preſents; the Bill brought 
by the Mortgagor muſt be 
within ſix Months, in the 
ſame Manner as a Quare 


Impedit. 405 
Pꝛzivilege. 
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Pꝛivilege. 


If an Ambaſſador's Servant 
brings a Bill, he muſt give 
Security to anſwer Coſts, as 
being a Perſon privileged. 

Pape 452 


Pꝛoceſs. See more under Con- 
tempt. 


Subpena. 


Where an Infant is Defendant, 
the Service of the Subpena 
to hear Judgment mult be 
on the Guardian, not on 
the Infant, (643) 


Sequeſtration. 


'The Court of Chancery in 
England may grant a Se— 


queſtration againſt the De- 


tendant in Ireland, but it 
muſt be after a Scqueſtration 
taken out here, and Nulla 
bond returned. 261 
When an Application is made 
for a Scqueſtration to the 
Foreign Plantations, it ought 
to be to the King in Council. 
262 

Where the Sherift has the A- 
merciaments, as in London, 
the Courſe was to grant a 
Meflenger to bring in the 
Body on a Cept Corpus ro- 
turned ; but now the Prac- 


tice is to deny a Meflenger, 


| 
| 


and order the Sherift to bring | 
in the Body, elſe the Sheriff Pꝛofits. See Truſt for raiſing 


to pay the Plaintiff all the 


Colts, 301 


Vol. II. 


| 


A Sequeſtration Ni is the fiuſt 
Proceſs againſt a Peer, or 
Member of the Houſe of 
Commons ; but if there be 
a Sequeſtration Niſi againſt a 
Pcer for want of an Anſwer, 
and the Peer puts in an An- 


ſwer, which is inſufficient, 
yet the Order for a Seque- 


ſtration ſhall not be abſolute, 
but a new Scqueſtration Ni 
ſhall iſſue; Page 385 
Latterly the PraQtice has been, 
that if the Defendant ap- 
pears to a Bill, and ſtands out 
in Contempt to a Sequeſtra- 
tion, the Cauſe is ſet down 
to be heard, and the Record 
of the Bill produced, and 
taken pro Confeſſo; but if 
Time be given to a Defen- 
dant to anſwer, though after 
Sequeſtration, and tho' the 
Anſwer be reported infuf- 
ficient, yet the Bill ſhall not 
be taken pro Confeſſo. 556 


The only way upon a Decree 


for a Debt to affect Land, 
is to proceed for a Contempt 
to a Sequeſtration; but ſuch 
Scqueſtration abates by the 
Death of the Party, which 
an Extent does not. (621) 


Attachment, 


The Attachments, on which an 


Order for a Serjeant at Arms 

ts grounded, muſt be entered 

in the Regiſter's Office, elſe 

it is irregular, (657) 
( 


Daughters Portions under 
"Fit: Truſt. 
90 Pꝛochein 
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accept a doubtful Title. 


| Page 201 
Pꝛochein Amy. Vide Jnfant. | A Receipt indorſed ſigned by 


Purchaſe and Purchaſer, and 
JPurchate Money. See alſo 
Lis pendens. 


One ſeiſed in Fee deviſes Lands 


to his Grandaughter for 
Life, Remainder to his right 
Heirs Male for ever, and 
dies, leaving his Grandaugh- 
ter his Heir at Law, and a 
deceaſed Brother's Son his 
next Heir Male; the Deviſe 
of the Remainder is void, it 
being neceſſary that he who 
claims as Heir Male by Pur- 
chaſe, muſt be Heir as well 
as Heir Male. Page 1 
By the Statute of 1106 12 /. 
3- cap. 4. a Papiſt is diſabled 
not only from purchaſing 
Lands himſelf, but alſo from 
taking Lands either by De- 
viſe or Settlement, the Word 
Purchaſe being uſed in Con- 
tradiſtinction to the Word 
Deſcent. 3 


One poſſeſſed of a Term deviſes 


it to J. and makes Y. his 


Executor, and dies, leaving 


ſome Debts; if the Executor 
ſells the Term, the Pur- 
chaſer ſhall hold it againſt 
the Deviſee; ſecus if fold at 
an under Value, or if the 
Purchaſer knew that there 
were no Debts, or that the 
Debts were or could be paid 
without breaking in upon 
this ſpecitic Legacy. 148 
The Court will not compel a 
Purchaſer under a Decrce to 
1 


the Seller for the Purchaſe 
Money, if the Money be not 
really paid, is of no Avail, 


295 


A Reverſion expectant on an 


Eſtate for Life is decreed to 
be ſold; B. is confirmed the 
beſt Purchaſer, and the Or- 
der made abſolute the iſt of 
January 1724; on the — 
Day of Januar 1726 B. is 
ordered to bring his Money 
into the Bank; the Life drops; 
as, if the Lite had dropped 
the next Day after the Re- 
port of B.'s being the beſt 
Purchaſer made abſolute, 
the Purchaſe muſt have 
ſtood, and as from that Time 
the Life was wearing, ſo 
from that Time the Pur- 
chaſer ought to pay Intereſt. 


410 


A Widow. of a Freeman of 


London, who left Children 
and died Inteſtate, was enti- 


tled to four Ninths of his 


perſonal Eſtate, and having 
by Deed aſſigned over her 
four Ninths for her ſeparate 
Uſe in caſe of Marriage, to 
ſuch Perſons as ſhe ſhould 
appoint, and for want of ſuch 
Appointment, then to her 
Children; the Widow in- 
tending to marry a ſecond 
Husband, by another Deed, 
to which the Husband was 
Party, in Conſideration of 
the intended Marriage, and 
of a Settlement made on her 
by him, recites, that if ſhe 
did not diſpoſe of her four 
Ninths, 
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Ninths, the Husband would 
be entitled thereto; and then 
aſſigns it over to Truſtees, in 
Truſt for the intended Huſ- 
band during their joint Lives, 
ſubject to her Control and 
Diſpoſal by Writing, after 
which ſhe dies without diſ- 
poſing of it; decreed the ſe- 
cond Husband is as a Purcha- 
ſer, and the Recital, that he 
would be entitled to it if 
the Wife ſhould not diſ- 
poſe of it, was a Gift. Page 

| 333 


Real Eſtate. See Matter, 
controverted between the Heir 
and Executor, under Heir, 
alſo Agreement. 


Mhere and where not the per- 

| ſonal Eftate ſhall or ſhall not 
be applied in Exoneration of 
the real Eſtate. 


ME ſeiſed in Fee of a real 
and poſſeſſed of a per- 

ſonal Eſtate, by Will directs ; 
that his Legacies be paid out 
of his real Eſtate, and deviſes 
his perſonal Eſtate to his 
Children; his Children ſhall 
have the perſonal Eſtate free 
from the Legacics, but 
charged with the Debts, and 
the real Eſtate only ſhall 
be charged with the Lega- 
cies. 366 
Portions ſecured by Settlement 
out of Land, or articled ſo 


| 


to be, are not to be paid 


out of the perſonal Eſtate. 
Page 437 

If a Mortgagor borrows Mo- 
ney, though there be no 
Covenant in the Mortgagee's 
Deed to pay it, yet his Exc- 
cutor will be decreed to pay 
the Money in Diſcharge of 
the Land deſcended to the 
Heir. 455 
If one mortgages Lands and 
dies, his perſonal Eſtate ſhall 
go in Eaſe of the real; but 
if J. ſeiſed in Fee mortgages 
his Land, leaving B. his Son 
and Heir, and Y. dies. lea- 
ving C. his Heir; B.'s per- 
ſonal Eſtate ſhall not be ap- 
plied to pay this Mortgage, 
becauſe it was not B.'s Debt ; 
ſo though the Mortgage 


being transferred in B.s 


Time, B. covenants to pay 
the Money, yet the Debt not 


being originally the Debt of 


B. his Covenant is only as 
Surety, and the Land the 
original Debtor, which C. 
ſhall therefore take cum o- 
nere. 596 


Recognizance, Vide under 
Tit. Securities. 


Recovery. 


Ceftui que Truſt in Tail brings 
a Bill againſt his Truſtees, 


to the Intent they ſhould 


join in a Recovery; this not 
proper, but it is proper to 
pray that the Truſtees may 
convey the Premiſſes to Ceft ui 
gue Truſt in Tail, who may 
then ſuffer a Recovery; tho' 
if 


1 
1 
vn 
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if the Truſtees are alſo Tru- 
ſtees for any Annuities ſubſiſt- 
ing, they are not compellable 
to part with the legal Eſtate 
out of them to the Cæſtui 
que Truſt in Tail. Page 134 


Releaſe. 


Where one by Will gives a 
Debt which is owing to him, 
this cannot in Strictneſs ope- 
rate as a Releaſe. 332 


Review. 


A Commiſſion of Review to 
reverſe a Sentence given by 
the Court of Delegates is 
Matter of Diſcretion, not of 
Right; and if it be a hard 
Caſe, the Chancellor will 
adviſe the Crown to deny 
it. 299 


Revocation. Revocation of a 
ill under Tit. Will. | 


Where in a Truſt Term to raiſe 
* Portions there is a Power for 
the Husband, with Conſent 
of "Truſtees, to revoke the 
Uſes in the Settlement; this 
ſuſpends the veſting of the 
Portion, 101 
If one has made himſelf Te— 
nant for Life of Lands in 
Dale, with a Power by any 
Writing, Gc. to revoke theſe 
Uſes and limit new ones; 
and he afterwards by Will 
deviſes all his Lands in Dale, 
c. to FJ. S. having no 
1 


other Lands in Dale except 
theſe; they ſhall paſs, if the 
Will be circumſtanced as 
the Power requires, though 
no Mention be made of the 
Power. Page 415 


Satiskackion. See alſo Tit. 
Legacy. 
A Legacy given to J. S. 
ſhall not be taken to be 
a Satisfaction of a ſubſequent 
Debt. 343 
Husband by Will gives an An- 
nuity of 101. per Ann. to 
his Niece 4. an Annuity of 
10 J. per Ann. to his Niece 
B. and makes his Wife Exe- 
cutrix ; the Wife by her Will 
gives 100. 32 Ann. to the 
faid 4. and 101. per Ann. 
to the ſaid B. to take Effect 
upon the Contingencies of 
their ſurviving their reſpec- 
tive Mothers; theſe muſt be 
intended additional Annui- 
ties, and not in Satisfaction 
of thoſe given by her Huſ- 
band's Will; ſo though not 
given upon ſuch Contingen- 
cies, and greater in Point of 
Duration, yet if not expreſſed 
by the Wife to be in Satiſ- 
faction of the Annuities given 
by the Husband, the Court 
will allow them the Annui- 
ties given by both Wills. 
5 
One gives a Bond on his Mar. 
riage, either within four 
Months to ſettle Lands of 
100 J. per Ann. on his Wife, 


Or 


CY 
* 


. . . 
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or that his Heirs, Executors, 
Sc. ſhall pay her 2000 J. 
within four Months after his 
Death; Husband after this 
deviſes to his Wife Lands 
of 88 J. per Ann. this ſhall 
not be taken in Part of the 
100 l. per Ann. but only as 
a Benevolence. Page (614) 
Money and Land being Things 

of a different Kind, the one, 


ſhall never be taken in Satif- 
faction of the other, unleſs 
ſo expreſſed. (616) 


Scandal. 


On an Anſwer's being reported 
not ſcandalous or imperti- 
nent, if the Plaintiff except 
to the Maſter's Report, he 
muſt ſhew ſpecially wherein 
it is ſcandalous or imperti- 
nent. | 181 

Where a Bill or Anſwer is re- 
ferred for Scandal, and re- 
ported to be ſcandalous, if 
the Maſter has once expung- 
ed this Scandal, the Party can- 
not except, as it will not ap- 
pear on Record what that 
Scandal was; and it was the 
Party's own Pault that he 
did not except to the Re- 
port ſooner. 182 

The Defendant having anſwer- 
ed the Bill, cannot after- 
wards refer it for Scandal. 


311 
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though of greater Value. | 


School and Schook:Wafters: 


The King founds a School and 
endows it, appointing Go- 
vernors who have the legal 


Eſtate of this Endowment 


veſted in them, but there are 
no expreſs Words appointing 
them Viſitors; reſolved a 
Commiſſion may iſſue to 
viſit and call to an Account 
theſe Governors. Page 325 


Scotland, 


A Copyholder in Fee by Will 
charges his Lands with his 
Debts; the Lands being in 
intent and the Heir an 
Infa 


nt in Scotland, the Cre- 


ditors bring a Bill to have 
their Debts paid out of the 
Copyhold Premiſſes; where- 
upon the Heir appears, and 
there is an Attachment for 
want of an Anſwer; but the 
Heir being an Infant, the 
next Step is to bring up the 
Body; the Heir being in Scot- 
land, and out of the Reach 
of the Proceſs of the Court, 
the Plaintiff cannot bring up 


the Body; the Infant ſhall 


anſwer by a certain Time, 
or ſhew Cauſe why a Re- 
ceiver ſhould not be appoint- 
ed. 7 itn. 409 
Whether a Leaſehold Eſtate in 
Scotland can be valued here 
as perſonal Aſſets, as a L. eaſe- 


hold in /reland may. (622) 
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Sequeftration. Vide under 
. Decree, 


Securities and Incumbꝛantes, 
Judgments, Statutes and 
Recognitzance. 


Where the Cognizee of a Statute 
extends Lands in one County, 
which Extent is afterwards 
returned and filed, yet all 
the Lands of the Cognizor, 
though in other Counties, 


ſhall be made liable upon 


an Application in Chancery. 


Page 91 


hird Mortgagee buys in the 
firſt, though pending a Bill 
brought by the ſecond Mort- 
gagee to redeem the firſt, 
yet the third Mortgagee 
ſhall tack the firſt to his 
third Mortgage. 491 
a Creditor by Judgment, 
Statute or Recognizance, 
buys in the firſt Mortga 
he ſhall not tack it to 
Judgment, becauſe he did 
not lend his Money on the 
Credit of the Land, has no 
preſent Right therein, nor 
can be called a Purchaſer. 
5 

If a puiſne Mortgagee buys in 
a Judgment or Statute, be- 
ing - the firſt Incumbrance, 


T 


If 


he ſhall hold until by Law | 


he can be evicted, 493 
The firſt Mortgagee lends a 
further Sum to the Mort- 
gagor upon a Statute or 
Judgment; he ſhall retain 


th 
is} 


| 


againſt meſne Mortgagees 
till the Statute or Judgment 
is paid. Vage 494 
If a puiſne Mortgagee buys in 
a prior Judgment extended 
on an Elegit at an under 
Value, he ſhall hold the 
Extent till evicted at Law. 

1 bid. 

But in all theſe Caſes there 
muſt not be Notice of the 
meſne Incumbrance when 
the Money is lent. 495 
a puiſne Incumbrancer buys 
in a prior Mortgage, and 
the legal Title be in a Tru— 
ſtee, or in any third Perſon, 
the buying in fuch Mortgage 
will not avail; but in all 
Caſes where the legal Eſtate 
is ſtanding out, the Incum- 
brances mult be paid accord- 
ing to their Priority. ibid. 


If 


Ship. 


On a Ship's being repaired in 
the River Thames, and fitted 
out there with new Rigging 

and Apparel, the Ship herſelf 

is not liable, but the Own- 
ers; ſecus if repaired or fitted 

out. at Sea, where the Ma- 
ſter alone may hypothecate 
the Ship. 367 


Solicitoz. Vide Attozney. 


South-Sea oz other Stock. 


One transfers South-Sea Stock 
by Virtue of a forged Letter 
of Attorney; the Transfer 

adjudged 


A TABLE of the Principal 'Miitors. 


adjudged void, and the right | 
Owner not hurt, and the 
Dividends received under 
this forged Letter of Attor- 
ney to be taken back from 
the Aſſignee and reſtored to 
the right Owner. Page 76 | 
A Goldſmith, without any Or- 
ders from the Proprietors, 
ſubſcribing Lottery Orders 
into the South-Sen, indemni- 
fied by Act of Parliament, 
166 
In a Bill to compel a Perfor- 
mance of an Agreement for 
transferring 5000 J. . Tork- 
Buildings Stock at 7/. 5 5. 
per Cent. Defendant demur- 
red, but Demurrer over-ruled; 
for the Caſe may be attended 
with ſuch Circumſtances as 
may make it juſt to decree 
a ſpecitic Performance of the 
Parties own Agreement, or at 
leaſt to pay the Difference. 


ü 


304 
The Judges equally divided 
on this Queſtion, whether a 
Contract for Stock be within 
the Statute of Frauds, which 
mentions Goods, Wares and 
Merchandizes, ſo as to re- 
quire the Contract to be in 
Writing, or Earneſt-Money 
to be paid. 308 
Buying and Selling of Stock 
will not make one a Bank- 
rupt. ibid. 
A. who is a Truſtee for B. of | 
oO J. South-Sea Stock, at 
the Deſire of B. borrows 
4000. on this Stock of the 
Company, and B. receives 
the Money; 4. pays the 10/. 
per Cent. upon the late Act 


of 7 Geo. 1. to be diſcharged | 


of the Loan ; though B. had 
forbid the Payment, yet he 
is liable, Page 453 


Specific Deviſe 02 Legacy; 


Sce under Tit, Legacy and 
Legatee. "ee 


Specific Perfomiatice, Sce 4- 
greement when to be perform- 
ed in 1 and when not, 
under Tit. Agreement, 


Spiritual Court, 


The Statute of Diſtribution 
made in Favour of the Prac- 
tice of the Spiritual Court, 


441 


Statute of Limitations, Sce 
Limitations, 


Statute, Vide Securities. 


Where the Cognizce of a Sta- 
tute extends Lands in one 
County, which Extent is af- 
terwards returned and filed, 
yet all the Lands of the 
Cognizor, though in other 
Counties, ſhall be made li- 
able upon an Application in 
Chancery, 5 4 


Subpoena. Vide Pꝛaceſs. 
Supplicavit. 
The Court tender of difchar- 
ging a Supplicavit. 202 


Surety, 
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Surety. 


A. is Principal in a Recogni- 
zance for 5000 J. and B. and 
C: are Sureties, A. afterwards 
jointures his Wife in ſome 
Lands, without Notice, either 
to the Wife or her Friends, of 

this Recognizance, and de- 
viſes his real and perfonal 


Eſtate to B. one of his Sure- | 


ties, and dies; firſt the per- 
ſonal Eſtate of 4. the Princi- 
pal ſhall be applied towards 
ſatisfying this Recognizance, 
then his Lands deviſed, the 
Deviſee being a Volunteer ; 
next the Paraphernalia of 
the Wife of A. the Principal, 
and laſtly 
ſhall contribute to make up 
the Deficiency. Page 542 


the two Suretics | 


Survivoz. Vide alfo Jointe⸗ 


nants. 


A Guardianſhip is deviſed to 
three, without ſaying and to 
the Survivors or Survivor of 
them; yet the Survivor ſhall 

have it. 102 

Baron and Feme bring a Bill 
to redeem, Defendants plead, 

and the Plea being over- 
ruled 5/1. Coſts are given to 
the Plaintiffs, Baron dies; the 


Feme by Survivorſhip ſhall | 


have the Coſts. 496 
Where a Bond is given ta a 
Baron and Feme during the 
Coverture, it ſhall on the 
Death of the Baron ſurvive 
to the Wife. 497 

2 


Tender of Money, 
| 


A. makes two Executors, B. 
and C. appointing them re- 
ſiduary Legatees, B. dies; 
the whole ſhall furvive to 
C. Page 529 
Where a bare Authority is gi- 
ven to two, it ſhall not ſur. 
vive without expreſs Words 
for that Purpoſe. (628) 


; 


——_—_—— I 


1 


Tenants in Common. Vide 
Jointenants. 
Vide 


Mozstgage. 


Term fo2 Pears, Vide E- 
ſtate for Tears. 


Term attendant on the Inheri- 
tance. 


Poſſeſſed of a Term for 
"* $oo Years in Black-a- 
cre afterwards purchaſes the 
Fee- ſimple in B.'s Name, 
and deviſes Black-acre to 
7. S. in Fee, but the Will 
is not atteſted by three Wit- 
neſſes; the Term ſhall not 
paſs, becauſe attendant on 
and Part of the Inheritance. 


236 


þ 


Timber, 


A. Tenant for Life, with Re- 
mainder to his firſt, ec. Son 
in Tail, Remainder to B. 
for Life, Remainder to his 
firſt, G. Son in Tail, Re- 


ö 
} 


mainder to C. in Tail; 4. 
cuts 
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cuts down Timber; A. and 
B. having no Son born, C. is 
entitled to the Timber both 
in Law and Equity. Page 
| 240 
A. ſeiſed in Fee of Lands de- 
miſed the Premiſſes to Tru- 
ſtees B. C. and D. for 500 
Years, in Truſt to pay Debts, 
and for a Charity; B. one 
of the 'Truſtees being in Poſ- 
ſeſſion, and as a Receiver ap- 
pointed by the Court, cuts 
down 1000 J. worth of 'Tim- 
ber, D. one of the other 
Truſtees conſenting; B. 
the 'Truſtee for the Cha- 
rity, or as Receiver, ought 
not to take Advantage of 
his having Poſſeſſion, with- 
out which he could not 
cut down the Timber; yet 
the Timber muſt be valued 
according to what it would 
be worth at the End of the 
Term. „ 
A Truſtee of a Term of Years 
for a Charity purchaſes the 
Reverſion in Fee; he ſhall 
not cut down the Timber; 
if he does, he muſt make 
Satisfaction to the Charity. 
FOR? 398 
In a Purchaſe, where Timber 
is agreed to be valued, the 
Cuſtom of the Country 
makes thoſe Trees Timber 
which in their Nature are 
not ſo; as Birch, Beech and 
Pollard Trees, if the Bodies 
are ſound, to be valued as 
Timber. „ 
Walnut- Trees, where of con- 
ſiderable Value, to be eſti- 
mated as Timber. ibid. 
Vol. II. | 


Where 'Trees are of Value, and 
the Parties cannot agree in 
the Valuation of them as 
Timber; the Court will ſend 
it to be tried, whether by 
the Cuſtom of the Country 
any, and which, of theſe 
Trees are Timber. Page 


(606) 


Tithes. 


A Modus for Tithes of Corn 
for the Inhabitants of ſuch 
a Tenement, or the Lands 
therewith uſually cnjoyed, 
void for the Uncertainty ; 
in Regard the Tenement 
may be uninhabited, and 


the Land often ſhifted and 


let with other Farms. 462 
'Turkies tithable ; but if Tithe 
be paid of the Eggs, then 
no Tithe to be paid for the 
Chicken. ibid. 


Mills are tithable, but to be 


paid only as a perſonal Tithe 
of the clear Gains, after all 
Manner of Charges deduct- 
ed, | 463 
In a Bill for Tithes in the 
Exchequer, that Court ne- 
ver decrees the Payment of 
Tithes for the future, but 
Chancery docs. ibid. 
A Modus, that in Conſidera- 
tion the Pariſhioners made 
the Tithe-Graſs into Hay, 
therefore the Pariſhioners, 
Inhabitants within the Pa- 
riſh, were to pay no Tithe 
for the Herbage of dry and 
unprofitable Cattle ; and tho' 
proved, that the Pariſhioners 
9 E Time 


— — _ —— 
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Time out of Mind had paid 
no Tithe of this Herbage, 
yet the Court held it to be 
a material Objection to the 
Modus, that Foreigners li- 
ving out of the Pariſh made 
the Tithe-Graſs into Hay, 
and nevertheleſs paid 'Tithe- 
Herbage. Page 520 
A void Modus, that the making 
the 'Tithe- Graſs into Hay 
ſhould not only excuſe that 
Ground from paying Tithe 
for Herbage, but that per- 
haps a ſmall Quantity of 
Meadow-Ground, by ma- 
king the Graſs thereof into 
Hay, ſhould excuſe the great- 
er Part of that Pariſh from 
paying Tithe-Herbage. 521 
A Modus in Relation to the 
Tithe due to the Parſon, 
may be a good Bar to the 
Payment of a ſmall Tithe 


due to the Vicar; becauſe all] 


the Tithes did at firſt belon 
to the Parſon, during which 
Time he might agree to 
ſuch Modus. 4 +428 
Pariſhioners only bound to cut 
the Graſs and to lay it into 
Heaps or Cocks, but not to 
make it into Hay, 523 
A Modns, that every Occupier 
of Land within the Pariſh 
of 4. living out of the Pa- 
riſh, ſhall pay 1 d. per Acre 
for all Paſture Lands within 
the Pariſh; but if he lives 
within the Pariſh, to pay 
Tithes in Kind; a good Mo- 
dus. | 565 
Every Modus muſt be certain, 


elde it is void, and no Length 


of Time will make it good; 
thus a Modus to pay 1 d. per 
I 


— — a. A . 


Aunum, or thereabouts, for 
every Acre, is void; but a 
Modus to pay 12 d. per A- 
cre for every Acre of Up- 
Land, and 6 d. for every A- 
cre of Marſh-Land, good. 
Page 572 

A Modus need not be the ſame 
every Year, as while the Re- 
ligious Houſes held the Lands 

in their own Hands. ibid. 
Not neceſſary to ſhew a Modu 
had a reaſonable Commence- 
ment, for it might at firſt be 
ſo, and yet not be capable 
of being ſhewn at this great 
Diſtance of Time. 573 
Sufficient that the Parſon, Pa- 
tron and Ordinary, might at 
firſt make this Agreement, 
and bind the ſucceeding Par- 
ſons; and though the Inſtru- 
ment of the Agreement be 
loſt, yet the Modus will be 


good. 573 


Trees. See Timber. 


Trial. 


In caſe of an Iſſue out of 
Chancery, it is proper to 
move that Court for Coſts 
in not going on to Trial. 68 

The Court refuſed to grant a 
new Trial after a Trial at 
Bar, where the Iſſue tried re- 
lated only to the Intention 
of the Party, not to any 
legal Title, and where the 
Queſtion might have been 
determined at the Hearing, 
without ever ſending it to 

2 Trial. 564, 565 


Truſt 


— 
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Truft and Truſtees, 


Alſo when and how to be char- 
ged and diſcharged. 


_ Ceftui que Truſt in Tail brings 
a Bill againſt his Truſtees 
to the Intent that they 
ſhould join in a Recovery ; 
this not proper, but it is pro- 
per to pray that the 'Fru- 
ſtees may convey the Pre- 
miſſes to Cxſtui que Truſt in 
Tail, who may then ſuffer 
a Recovery; though if the 
'Truſtces are alſo Truſtees for 


any Annuity ſubſiſting, they 


are not compellable to part 
with the legal Eſtate out of 
them to the Ceſtui que Truſt 
in Tail. Page 134 
A Truſt not within the Statute 
of Limitations. 145, 374 
On a Marriage Settlement 
Lands were conveyed in 
Truſt to the Uſe of the 
Truſtees and their Heirs, to 
the Uſe of the Husband for 
Life, Remainder to the Uſe 
of the Wife for Life, Re- 
mainder to the Uſe of the 
firſt, Gc. Son of the Mar- 
riage in Tail Male; theſe 


Limitations to the Uſe of 


the Husband for Life, Gc. 


are Truſts only, not Uſes ; | 


and when the Husband and 
Wife levied a Fine to a Mort- 

gee to raiſe Money, tho 
the Fine would have been a 
Forfeiture of the Wife's E- 
ſtate for Life, had ſhe had 
the legal Eſtate, againſt 


which Equity would not re- 


lieve, yet decreed that a 
Truſt- Eſtate was not for- 
feited by a Fine. Page 146 
By a Deviſe of all the reſt of 
his real Eſtate, an\Eſtate of 
which the Teſtator was but 
a Truſtee paſles. 198 
Though where a Copyhold is 
ſurrendered to the Uſe, of a 
Will, there need not be 
three Witneſſes to ſuch Will; 
yet a Truſt of a Copyhold 
cannot paſs but by a Will at- 
teſted by three Witneſſes. 26 1 


Ouzre autem, and ſee in the 


Note a latter Reſolution to 
the contrary. | 
One buys an Eſtate in the 


Name of a Truſtee, who 


gives a Bond in 200 J. Pe- 
nalty to aſſign the Eſtate as 
the Cæſtui que Truſt or his 
Executor ſhould direct; Ce- 


ftui que Truſt dies, and his 


Executor brings Debt on the 
Bond, recovers Judgment, and 
has the Moncy paid him; af- 
ter which he brings a Bill to 
have the Conveyance of the 
Eſtate ; Truſtee decreed to 
convey to the Plaintiff, and 


to account for the Profits, 


but to diſcount, and be al- 
lowed the 200/. and Intereſt 
which he paid. 314 
J. ſeiſed in Fee of Lands de- 
miſed the Premiſſes to Tru- 
ſtees, B. C. and D. for 500 

| Years, in Truſt to pay Debts, 
and for a Charity; Y. one 
of the 'Fruſtecs being in Poſ- 
ſeſſion, and as a Receiver ap- 
pointed by the Court, cuts 
down 1600/7, worth of Tim- 
ber, D. one of the other Tru- 
ſtees conſenting; B. the TH 
ee 
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ſtee for the Charity, or as 
Receiver, ought not to take 
Advantage of his having Poſ- 
ſeſſion, without which he 
could not cut down the 
Timber; yet the Timber 
muſt be valued according to 


what it would be worth at 


the End of the Term. Page 
397 

If a Receiyer of Rents, or Ex- 
ecutor in Truſt, lays out the 
Rents or the Aſſets in a Pur- 

| chaſe of Lands in Fee, and 
dies inſolvent, the Purchaſe 
will not be liable; but if 
ſuch Receiver or Executor 
in Truſt does by Writing 
own that this Purchaſe 
was made with the 'Truſt- 
Money, the ſame is a Decla- 
ration of Truſt ſufficient to 
bind the Eſtate. 415 
A. who is a Truſtee for B. of 
1000, South-Sea Stock, at 
the Deſire of B. borrows 
4000 J. on this Stock of the 
Company, and B. receives 
the Money; A. pays the 100. 
per Cent. upon. the late Act 
7 Geo. 1. to be diſcharged of 
the Loan; tho' B. had for- 
bid the Payment, yet he is 
liable, 453 
The Court will not on Motion 
or Petition order an Infant 
Truſtee to convey purſuant 
to 7 Ann. cap. 19. unleſs the 
Truſt appear in Writing, but 
in ſuch Caſe will leave the 
Ceſtui que Truft to get a De- 
cree by Bill. 54.9 
Truſt-Eſtates are to be govern- 
ed by the ſame Rules of 
Deſcent as legal Eſtates. 


ts 


| 


645, 668 
, | 


In what Caſes an Executor 
ſhall be only a Truſtee, vide 
under Executoz. 


Truſt for raiſins Daughters 
Portions and Payment of 
Debts. See allo Portions 
and Proviſions for Children. 


If in a Truſt-Term for raiſing 
Daughters Portions a parti- 
cular Method of raiſing them 
be directed, this implies a 
Negative that they ſhall not 
be raiſed any other Way; 
as where it was to raiſe the 
Portions out of Rents, Iſſues 
and Profits, as well by lea- 
ſing for three Lives or twen- 
ty-one Years, at the old 
Rent; it was held to extend 
only to raiſe the Portions by 
annual Profits, or by Leaſing, 
and not by Mortgage or 
Sale; and if the "Truſtee 
mortgages for the Portion, 
the Mortgage is void, when 
the Portion might have been 
raiſed by the Profits. Page 14 

The natural Meaning of the 
Word Profits when uſed in 
Proviſion for Childrens Por- 
tions, and upon what Occa- 
ſion the Senſe has been en- 
larged. 19 

Where a Portion is to be raiſed 
by annual Profits or Fines, if 
no Time be appointed, tho 
Portion is not due till ſuch 
Time as it might be raiſed. 

20 

The Truſt of a Term was for 
raiſing of a Portion for a 
Daughter in Default of Iſſue 

Male 
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Male, payable at eighteen or 
Marriage, or as ſoon after- 
wards as the ſame might 


conveniently be raiſed ; the | 


Mother died leaving no Son, 
and only one Daughter; the 
Court was of Opinion that 
the Portion could not be 
conveniently raiſed by Sale 
of the Reverſion. Page 93 
Where there is a Power in the 
Truſt-Term to raiſe Por- 


tions, for the Husband, with | 


Conſent of the Truſtees, to 


revoke all the Uſes, this ſuſ- 


pends the veſting of the Por- 
tion. 101 
In a Marriage Settlement a 
Term for Years for ſecuring 
younger Childrens Portions 
is by Miſtake made ſubſc- 
quent to the Eſtate- tail li- 
mited to the Sons; this 
helped in Equity. 151 


A reverſionary Term for raiſing 


Maintenance and Portions | 


for Daughters ſhall, in caſe 
of Neceſſity, be mortgaged 
to pay either, and when fal- 
len into Poſſeſſion ſhall pay 


all the Arrears of Mainte- | 
incurred before it 


nance | 
came into Poſſeſſion. 179 
One deviſes Lands to Truſtees 
in Fee, in Truſt to apply 
the Profits thereof until Sale 
for the Bencfit of all his four 
Children, and the Survivors 
and Survivor of them equal- 
ly, and on farther Truſt, that 
as ſoon as the Truſtees ſhall 
ſce neceſſary they ſhall ſel] 
the Premiſles, and apply the 
Money for the Benefit of his 
four Children equally, to 
be paid at twenty-one or 
Vol. II. 


* 


Marriage; J. the eldeſt of 


the four Children attains 


twenty-one, marries, dles 
without Iſſue inteſtate, and 
leaving a Wife; decreed that 
the Lands being in all E- 
vents deviſed to — ſold, tho 
the Times for Sale was left 
to the Exccutors, was per- 
{onal Eſtate, and . s Widow 
muſt have a Moiety of his 
Share, and that the Profits 
of the Land until Sale muſt 
go as the Money ariſing up- 
on Sale would. 


ne owing a Debt by Simple 


Contract barred by the Sta- 
tute of Limitations, deviſes 


Lands in Truſt for Payment 
of his Debts; this Debt, tho 


barred by the Statute, is re- 


* 


vived by the Will. 373 


One deviſes his Lands in D. to 
4. his Couſin an Infant, at 


her Age of twenty-one, ſub- 
ject to the Incumbrances 
thereupon, the Rents during 
the Intancy to be paid to her 
Father, and deviſes all his 
other Lands to Truſtees to 
pay his Debts, the Lands in 
D. being mortgaged; this 
Mortgage ſhall be diſchar- 
ged by Monies arifing from 
the Sale of the other Lands; 

386 


If a Deviſe be to Executors of 


an Equity of Redemption 
only for Payment of Debts, 


this is but equitable Aſſets, 


and to be applicd to pay all 
Sorts of Creditors cqually. 
416 


A. deviſes all his real and per- 


ſonal Eſtate to his Execu- 
tors and their Heirs, in Truſt 
9 F to 


Page 320 


ä 
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to ſell and pay all his Debts; 
his real Eſtate being only 
equitable Aﬀets, and the 
Teſtator leaving Debts by 
Bond and Simple Contract, 
if the Bond Creditors are 
paid Part out of the perſonal 
Eſtate, they ſhall bring it 
back again into Hotchpot, or 
ſhall not have any Thing 


out of the real Eſtate. Page | 


| 416 
The Teſtator's Heir at Law 
who . the Will as to 
Part o 
thereby, yet being a Credi- 
tor was let in to the Reſidue 
of the Fund created by the 
Will for Payment, Cc. 418 
Husband by Marriage Settle- 
ment ſecures a Portion for 
Daughters of the Marriage 


in Default of Iſſue Male; 


there is one Daughter only, 
the Husband ſurvives that 
Wife, and marrying again, 
leaves Iſſue by the ſecond 
Wife, and dies inteſtate, the 


Daughter by the firſt. Mar- 
riage being an Infant, and | 


her Portion not then due; if 
the Daughter lives till the 
Portion is due, it is an Ad- 
vancement . pro tanto, and 
muſt be brought into Hotch- 
pot as to the other Iſſue. 
Portions ſecurcd by Settlement 
out of Land, or articled ſo 
to be, are not to be paid 
out of the perſonal Eſtate. 
437 
Upon a Marriage Settlement 
Lands are limited to the Uſe 
of the Husband and Wife for 
their Lives, Remainder to 


their firſt and every other Son | 


I 


the Land deviſed | 


in Tail, and in Default of 
Iſſue Male of the Marriage, 
to raiſe 2500 J. for Daugh- 
ters payable at twenty-one 
or Marriage, which ſhould 
firſt happen, and out of the 
Profits to pay 100 J. per Au- 
num for Maintenance; the 
firſt Payment of the Mainte- 
nance to commence after 
the Eſtate of the Truſtees 
ſhall have come into Poſſeſ- 


ſion; Husband dies without 


Iſſue Male, leaving a Daugh- 
ter and a Wife, who is join- 
tured in the Premiſſes; the 
Portion ſhall not be raiſed in 
the Mother's Life-time, be- 
cauſe the Maintenance which 
is naturally to precede the 
Portion 1s not to be paid till 
the Truſtees are in Poſſeſſion. 


Page 484 


Where there is a Deviſe of 


Lands to Executors to pay 
Debts and Legacies, the 
Debts to be preferred; for 
this being legal Aſſets, Pay- 
ment muſt be in a Courſe of 
Adminiſtration; ſecus in caſe 


of a bare Truſt to pay Debts 


and Legacies. 550 


Ouere tamen. | 
A Term of 500 Years is cre- 


ated to raiſe Portions for 
Daughters, in Failure of If 
ſue Male, as ſoon as conve- 
niently may be after the Fa- 
ther's Death, but no Mainte- 
nance, nor any expreſs Time 
mentioned when the Portions 


are payable; there are three 


Daughters, and the eldeſt 
but cight Years old; the 
Father is dead, but the Mo- 
ther, who has a Jointure on 

| = 
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the Eſtate, is living; the 
Court will not raiſe the Por- 
tions for the Daughters ſo 
young out of the reverſio- 
nary Term. Page 591 
Portions ſecured: by a Truſt- 
Term payable to Daughters, 
to be raiſed by Rents and 
Profits, and no 'Time limited 
for Payment, ſhall carry no 
Intereſt, and be raiſed only 
by Perception of Profits, not 
by Sale or Mortgage. 598 
'The Word Portion does not 
ex oi termini imply a Sum 
in Groſs, and to be paid all 
at once. 601 


Truſtees for preſervius contin- 
gent Remainders. 


On Marriage, Lands are ſettled 
on 4. for ninety-nine Years, 
if he ſo long live, Remain- 
der to B. and his Heirs, du- 
ring the Life of 4. to ſup- 


port contingent Remainders, 


Remainder to the firſt, Gc. 
Son of 4. who has Iflue 
two Sons C. and D. A. the 
Father having mortgaged 
the Premiſſes, he and his Son 
C covenant to ſuffer a Reco- 
very, and to procure the Tru- 
ſtee to join, who by Anſwer 
ſubmits to the Court ; Court 
will not compel the Tru— 


tee to join, unleſs D. the | 


ſecond Son of the Marriage 
will Conſent. 379 
Truſtees for ſupporting cont in- 
gent Remainders joining to 
deſtroy them are guilty of a 
Breach of Truſt; and no 
Diverſity, whether the Set- 


tlement be voluntary or for 
a valuable Conſideration, or 
by Will only, Page 610 
And in ſuch Caſe, if the Perſons 
claiming under the Breach 


of Truſt have Notice of it, 


they are ſubject to the ſame 
Truſt; ſo if the Conveyance 
be voluntary, or without a 
valuable Conſideration ; but 
if for a valuable Conſidera- 
tion, and without Notice, 
the Purchaſer will hold the 
Lands diſcharged, and the 
Truſtecs muſt buy and ſettle 
other Lands to the fame U- 
ſes. | 612 


Cerdiz, 


N ſome Caſes Equity re- 
lives after a Verdict at 
Ls mY where ws Plain- 
tiff in Equity might proper- 
ly have defended bimfelf 
as where a Receipt from the 
Plaintiff at Law is found af- 
ter the Verdict. 426 


Aiſitoꝛ and Uiſitatozial Power. 


Where the King is Founder, in 
that Caſe his Majeſty and 


his Succeſſors are Viſitors ; 


but where a private Perſon 
is Founder, there ſuch pri- 
vate Perſon and his Heirs are 


by Implication of Law Viſi- 


tors. | 326 
But though in the latter Caſe 
the Viſitatorial Power reſults 
to the Founder and his Heirs, 


yet 
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yet it may be by him veſted 
or ſubſtituted in any other 
Perſon. Page 326 


Where Governors or Vilitors are 


ſaid not to be accountable, 
it muſt be intended where 
ſuch Governors have the 
Power of Government only, 
and not where they have 
the legal Eſtate, and are in- 
truſted with the Reccipt of 
the Rents and Profits. i bid. 


The Word Governor does not | 


of itſelf & ex vi termini 
imply Viſitor. 327 


fe, Vide alſo Truſt. 


One ſeiſed in Fee as Heir of the | 


Mother's Side levies a Fine, 
and declares the Uſe thereof 
to himſelf in Fee; this is 
the old Uſe, and no Diver- 
ſity betwixt an expreſs De- 
claration of an Uſe, and one 
implied. 139 


Uoluntary. See Fraud, 
Where Money is agreed to be 


laid out in Land, tho' the 
Contract be voluntary, E- 


deration of that Marriage, 
or of the Marriage Portion. 
Page 255 


the Father and B. the Son, 


on the Marriage of P. ar- 
ticle to ſettle Lands on 2. 
and his Wife for their Lives 
Remainder to their Ifſue. 
Remainder to the Nephew 
in Fee; if 4. had the ſole 
Intereſt, the Limitation to 
the Nephew is voluntary ; 


ſecus if the Father and Son 


had each ſome Intereſt. 256 


IF a Parent makes a voluntary 


Conveyance in Truſt for his 
Children, and keeps it in his 
own Power, or or in the Hands 
of his Agent, and this is got 
from him, it ovght not to 
bind him; but where a Feme 
having Iflue by her firſt Hvſ- 
band, makes a ſuitable Pro- 
viſion for them before her 
Treaty for a ſecond Mar- 
riage ; this is good, and not 
liable to be avoided by a ſe- 
cond Husband. 358, 606 


|Feme ſeiſed of a Copyhold, 


on Marriage of hcr Daugh- 
ter to J. S. ſurrenders it to 
the Uſe of J. S. and his in- 
tended Wife, and the Heirs 


of their Bodies, Remainder 


to J. S. in Fee; the Mar- 
riage takes Effect, the Huſ- 
band figns a Writing, wherc- 
by he owns that the Limi- 
-tation of the Remainder in 


quity will inforce an Execu- 
tion thereof in Favour of 
the Heir. 171 


A. ſeiſed in Fee, on his Mar- 


riage covenants to ſettle the 
Premiſſes on himſelf and his 
Wife, and the Iſſue of the 
Marriage, Remainder on his 
Nephew in Fee; the Re- 
mainder is voluntary, and 
not ſupported by the Conſi- 


— 1 


Fee to him was a Miſtake, 
being intended for the Wife, 
and accordingly covenants to 
ſtand ſeifed of this Remain- 
der in Truſt for the Wife in 
Fee; this not a meer volun- 

tary 
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n. 


6—— 


tary Covenant, and Equity 
will compel the Perfor- 
mance of it. 


E — 


ard. See Suardian. 


Waſte, Sec Timber. 


Mill and Teſtament. Sce alſo 
Expoſition of Mozds. 


One deviſes 5 oo. to the Church 
of St. H-len, London; this 
is good, and belongs to the 
Church-wardens to be im- 
ployed in the Repairing and 
Adorning the Church. 125 

A Will ſays in the Begin- 
ning, after Teſtator Debt 
and Legacies paid, and 
then gives ſeveral. Legacics 
and Portions to the Teſta- 
tor's Daughters, and then 
ſays, that after Legacies | 
paid the Surplus of the per- 
ſonal Eſtate ſhall go to the 
Son ; after which follows a 
Deviſe of Lands to the Son, | 
but if he dies without Iſſue 
in the Life of any of the 
Daughters, then to the 
Daughters; there is out of 
the perſonal Eſtate ſufh- 
cient to pay a great Part, 
though not all of the Lega- 
cics ; in ſuch Caſe the De- 

- ficiency is not chargeable 
upon the Land. 187 

A. poſſeſſed of a Term for 500 
Years in Black-acre, after- 


Page 464 | 


deviſes Plack-acre to J. F. 
in Fee, but the Will is not 
atteſted by three Witneſſes; 
the Term ſhall not paſs, be- 
| cauſe attendant on and Part 
of the Inheritance. 236 
There is a Diverſity betwixt a 
Deed and a Will gained from 
a weak Man, and upon a 
Miſrepreſentation, in regard 
_ Equity will ſet aſide the for- 
mer, but not the latter. Page 
| | 270 
In the Expoſition of Wills e. 
very Word ſhall have its Ef- 
fect and not be rejected, if 
by any Conſtruction it can 
have its Effect. 282 
On a Bill brought to ſet aſide 
a Will of a perſonal Eſtate 
for Fraud, the Court will 
deny an Injunction. 28 
Where one gives by Will a 
Debt which is owing to him, 
this cannot in Strictneſs ope- 
rate as a Releaſe; 332 
A Deviſe of the Reſidue of a 
perſonal Eſtate to three is a 
joint Deviſe, and ſhall ſur- 
vive. 347 
One having had five Children, 
AJ. B. C. D. and B. B is 
dead leaving ſeveral Chil- 
dren, and by Will the Te— 
ſtator deviſes the Reſidue of 
| his. perſonal Eſtate to his 
Son A. and to B.'s Children, 
and to his Daughter C. and 
D.'s Children, and to his 
Daughter E. D is living 
and has Children; decreed 
the Children of B. and the 
Children of D. thall take 
per Capita, and not per 


wards purchaſes the Fee- 
ſimple in B.s Name, and 
Vol. II. 


S$tirpes, as if all had been 
named. | ”: 882 
9G One 
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One ſeiſed in Fee, and poſſeſſed 


by Leaſe for twenty-one 
Years of Lands in D. deviſes 
all his Lands whereof he is 
ſeiſed, poſſeſſed, or any ways 
intereſted in, to 4. for Life, 
Remainder to B. in Tail, 
Remainder to C. for Life, 
with Power to make a Join- 
ture, Remainder to Truſtees 
to preſerve contingent Re- 
mainders, (Fc. decreed the 
Leaſchold ſhould paſs as 
well as the Frechold. Page 
470 

Whatever is given by a Will is 
primd facie to be intended 
a Benevolence. (616) 


In a Will, where the Intention 


is plain, that ought to con- 
trol the legal Operation of 
the Words. 673 


How far parol Proof may be 
admitted to explain a Will, 
vide Tit. Evidence. 


Revocation of a Vll. 


has two Daughters, B. and 
C. and deviſes one Moiety 
of his real and perſonal E- 
ſtate to B. the other Moiety 
to C. after which, in Conſi— 
deration of Marriage, he co- 
venants to ſettle a Moiety 
of his real Eſtate upon the 
Husband of B. this Cove- 
nant being for a valuable 
Conſideration is in Equit 

a Revocation of the Will, 1 
that the Husband ſhall have 
one Moiety of the rea] E- 
ſtate by the Scttlement, and 
the Wife a Moicty of the 


2 


A. 


other Moiety by the Will, 
Page 332, (624) 

One makes his Will of Land, 
and afterwards by Deed and 
Fine mortgages; this a Re- 
vocation pro tanto only. 334 


Deviſe, Deviſee, vide Truft 
for raiſing Portions and 


Payment of Debts under 
Tit. Truſt. 


7.8. after a Deviſe of ſeveral 
Parts of his real and perſo- 
nal Eſtate to ſeveral Perſons, 
deviſes the Intereſt and Pro- 
duce of the Surplus of his 
real and perional Eſtate to 
his Grandchildrcn, until their 
Ages of twenty-one ; this 
will paſs the abſolute Right 
and Property of the real and 
perſonal Eſtate to the Grand- 
children after that Age. 194 


By a Deviſe of all the Reſt of 


his real Eſtate, an Eſtate of 
which the Teſtator was but 
a 'Truſtec paſſes. 198 
A Truſt of Lands is limited to 
A. his Heirs and Affiens, 
and to ſuch as he ſhall ap- 
point; 4. deviſes theſe Lands 
by a Will atteſted but by 
two Witneſſes, the Will void, 
and ſhall not operate as an 
Appointment. 258 
Deviſe that if Ceſtui que Vie 
of a Church Leaſe which 
the Teſtator had ſhould die, 
the 'Teſtator's Exccutors 
ſhould purchaſe the Pre- 
miiles for the Life of J. F. 
the Teſtator's Kinſman; the 
Purchaſe was made accord- 
ingly, yet 7. S. held to 
| take 
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take no Intereſt by this Will. 


Life, Remainder to B. and 
A. dies in the Teſtator's Life- 
time, and then the Teſtator 
dies, B. ſhall take preſent- 
ly. | 1 331 

If the Deviſe had been to 4. 


and B. and 4. had died in| 


the Teſtator's Life-time, B. 
ſhould have taken the Whole. 

| ibid. 

One deviſes to his Wife fix 
Meſſuages for her Life, the 
Reſt of his real Eſtate e- 
qually to his two Daughters 
in Fee, after which on the 
Marriage of his cldeſt Daugh- 
ter, he covenants to ſettle 
one Moicty on her and her 
Husband ; the Deviſe of the 
ſix Houſes ſhall be good, and 
ſubſiſt out of the remaining 
Moiety. | 333 
Deviſe to 4. a Proteſtant for 
Life, Remainder to B. a 


Papiſt for Life, Remainder | 


to C. a Proteſtant ; 4. dies, 
B. being a Papiſt is diſabled 


to take, and C. ſhall take| 


preſently in the ſame Man- 
ner as if the Remainder had 
been to a Monk. 362 
Deviſe of Lands to A. for Life, 
Remainder to B. a Papiſt 
for Life, Remainder to Tru— 
ſtees for the Life of B. in 
Truſt to let B. take the Pro- 
fits, and to preſerve the con- 
tingent Remainders; the 
Truſt to let B. the Papiſt 
take the Profits is void, but 
that to preſerve the con- 
tingent Remainders good; 


bis 
Page 323. 
Where a Deviſe is to 4. for 


p 


and in this Caſe the Grantor | 


and his Heirs being Prote- 
ſtants ſhall have the Pro- 
tits during the Life of the 
Papiſt, after whoſe Death 


they ſhall go to B.'s Son, 


being a Proteſtant, Page 362 
Deviſe of 1001. in Money, and 
5ol. per Ann. to 4. and his 
Heirs, and if 4. die without 
Heirs, then to a Charity ; 4. 
dies without Iſſue, living the 
Teſtator; the Will void as 
to the Whole, and the Cha- 
rity cannot take 369 
A. ſeiſed in Fee has a Son B. 
and a Siſter C. and deviſes 


his Lands to his Son B. in 


Tail general, and if his Son 
B. ſhould die without Iſſue, 
and his Wife ſhould ſurvive 
him, then the Wife to have 
the Premiſſes for Life, and 
after her Deccaſe to the 'Te- 
ſtator's Siſter for Life, and 
after her Deceaſe, the Te- 
ſtator's Son being dead with- 
out Iſſue as aforeſaid, Re- 
mainder to C. in Fee; . 
the Son dies without Iſſue, 
but the Teſtator's Wife dies 
before him; C. is not entitled 
to the Remainder in Fee, 
becauſe the Contingency of 
the Teſtator's Son dying 
without Iſſue in the Life- 
time of the Wife, is annexed 
to all the Deviſes over. 390 
If a Deviſe be to Executors of 
an Equity of Redemption 
only for Payment of Debts, 
this is but equitable Aſſets, 
and to be applied to pay all 
Sorts of Creditors equally. 
416 


4. deviſed 10,0001. to Truſtees, 


in Truſt to be laid out in 
Lands 


| 
| 
| 


| 
| 
| 
| 
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Lands and ſettled on N. for 


Life, without Waſte, Re- 


mainder to Truſtees and 


their Heirs for the Life of | 


B. to ſupport contingent 
Remainders, with. a Power 
to B. to make a Jointure, 
Remainder to the Heirs of 
the Body of B. Remainders 
over; and by the ſame Will 
deviſed Lands to B. to the 
ſame Uſes, and died leaving 
C. Executor; B. ſues C. the 
Executor for the Deeds re- 
lating to the Lands that are 
in his Hands, and to have 
the Money laid out in Lands 
and ſettled; decreed by the 
Maſter of the Rolls, that B. 
had but an Eſtate for Life 
in the Lands, and ſo not en- 
titled to the Deeds; but that 
they were to be brought into 
Court, and that the Lands 
to be bought with the Mo- 
ney were to be ſettled on B. 
for his Life only, Remainder 
to his firſt, &c. Son. But by 
the Opinion of Lord Chan- 
cellor King, B. was held 
to have an Eſtate-tail in the 
Lands - deviſed, and conle- 


quently to be entitled to the 


Deeds relating thereto; tho' 
as to the Lands to be pur- 


chaſed, that being exccutory, | 
and in the Power of the 


Court, B. was to be but 


"Tenant for Life, with Re- 


mainder to his firſt, c. Son. 
Page 471 
One articles to buy certain 
Lands, he thereby becomes 
ſeiſed of them in Equity; 
but where 4. deviſed all his 


1 


Iz 


real and perſonal Eſtate, and 
afterwards articled to pur- 
chaſe Lands, and then died; 
the Heir at Law was held 
to be entitled to this Eſtate, 
as not paſſing by the Will; 
ſecus had the Articles for a 
Purchaſe been before the 
Will, for then the Eſtate 
would have paſſed. Page 


(629) 


Witneſs to a Mill. Vide alſo 
Evidence, and Depoſition. 


The Statute of Frauds and Per- 
juries, which requires that 

a Will of Land ſhould: be 
ſubſcribed by three Witneſles 
in the Teſtator's Preſence, 
not binding in Barbadoes. 75 
A Bill to perpetuate the Te— 
ſtimony of Witneſſes to a 
Will, if brought to Hearing, 
to be diſmiſſed with Coſts ; 
notwithſtanding which the 
Plaintiff may at Law have 
the Benefit of the Depoſi- 
tions. 162, 163 
A Truſt of Lands is limited to 
AJ. his Heirs and Aſſigns, or 
to ſuch as he ſhall appoint; 
A. deviſes theſe Lands by 
Will atteſted but by two 
Witneſſes; the Will is void, 
and ſhall not operate as an 
Appointment. 258 
A Copyhold ſurrendered to 
the Uſe of a Will, ſhall paſs 
by a Will atteſted by two 
Witneſſes, or by one only. 
ibid. 

But a Truſt or Equity of Re- 
demption of a Copyhold can- 
not 
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not paſs by a Will, unleſs 
atteſted by three Witneſſes. 

Page 261 
Ouære autem, and fee in the 


Note a latter Reſolution to 


the contrary. 
Wills made beyond Sea of 
Lands in England mult: be 
atteſted by three Witneſſes. 
293 
Where there are three Wit- 
neſſes to a Will of Lands, 
two whereof ſwear that the 
Will was ſigned by the Te- 
ſtator in the Preſence of all 
the three Witneſſes, but the 
third ſwears, that the Te- 
ſtator having written and 
ſigned his Will before, called 
for the Witneſſes, and de- 
clarcd the Writing to be his 
laſt Will, and that all the 
three Witneſles were then 
preſent, and ſubſcribed their 
Names in his Preſence ; Ou. 
whether this Will be good 
to paſs the Land? 509, 510 


Wows, See Expoſition of 


Mods. 


Vol. II. 


Eurit. See Pꝛotets. 
De Ventre Iuſpiciendo. 
The Effect of this Writ decreed 


upon a Bill in Equity, where 
a Sum of Money was de- 
viſed to a Charity on the 
Death of 4. without Iſſue; 
A. died leaving a Widow of 
ill Fame, who pretended to 
be with Child. Page (591) 


Held to be a Writ of common. 
Right, being to ſecure the 
next Heir from a fraudulent 


and ſuppoſititious Birth, and 
to lie for a Tenant in Tail, 
becauſe at the Time when 
it was firſt allowed, an E- 
ſtate-tail was a Fee-fimple 
conditional, — -<FS08) 


A Widow being admitted to 


be with Child, the Court 
will fix a Place agreeable to 
both Parties, where ſhe ſhall 
be till delivered, and where 
the Heir may from Time to 
Time, at proper Seaſons and 
on Notice, ſend Women to 
ſee her, and to be preſent 
when the Child is born; in 
which Caſe no need to exe- 


cute the Writ in a ſtrict 


Manner, (593) 
9 H 
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